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Case No. IPR2014-00274
l. Preliminary Statement

Netflix’s petition challenging OpenTV’s market leading invention fails to
satisfy the statutory and regulatory requirements for an inter partes review petition,
so it should be denied. The patented technology relates to Over-the-Top delivery of
content (such as movies, television, and other media) over the Internet, which
forms a foundation for Patent Owner OpenTV’s highly successful digital television
business. That business includes over 200 million digital set-top boxes and
televisions shipped to consumers with OpenTV software and 80 worldwide
customers that run OpenTV solutions. Indeed, The Kudelski Group, of which
OpenTV is a subsidiary, has been innovating in the content industry for more than
60 years, and its founder, Stefan Kudelski, has received numerous awards for his
innovations in the industry. Just recently, Mr. Kudelski was honored in memoriam
as an inventor by the Academy of Motion Picture Arts and Sciences at the 86"
Annual Academy Awards in March, 2014.

OpenTV formally notified Petitioner Netflix, Inc., that it was using
OpenTV’s patented technology, including that of U.S. Patent No. 6,018,768, in its
streaming video service, and on December 19, 2012, after nearly 12 months of
Netflix ignoring OpenTV’s repeated requests for a license, OpenTV filed a patent
infringement lawsuit against Netflix in Delaware. See OPENTYV Exhibit 2002,

Complaint in OpenTV, Inc., v. Netflix, Inc. Netflix could no longer ignore
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OpenTV'’s patents, but instead of addressing the matter directly, Netflix continued
its delay tactics, waiting until the very last moment to file a flawed and incomplete
petition for inter partes review of the 768 patent, hoping to side-step liability from
its continuing use of OpenTV'’s patented technology.

Netflix’s petition requests the cancellation of claims 1-20 of U.S. Patent No.
6,018,768 based on multiple obviousness grounds, all relying on U.S. Patent No.
5,818,441 to Throckmorton et al. (“Throckmorton”). All of these grounds are
uninstitutable, however, because the petition fails to articulate material facts
needed to construe the claims, a failing that touches every challenged claim. It also
fails to specify where each element of the claims is found in the cited art, and fails
to provide a complete obviousness analysis, leaving the proposed obviousness case
for every claim fatally flawed in multiple respects.

A petition for inter partes review “may be considered only if . . . the petition
identifies, in writing and with particularity, each claim challenged, the grounds on
which the challenge to each claim is based, and the evidence that supports the
grounds for the challenge to each claim.” 35 U.S.C. § 312. To ensure that this
statutory requirement is met, the Board’s rules specify detailed requirements for a
petition, including an identification of how each challenged claim is to be
construed, how each construed claim is unpatentable, and where each element of

the claim is found in the prior art. 37 C.F.R. § 42.104(b); see also 37 C.F.R.

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




