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1 P R 0 C E E D I N G S 

2 (2: 15 p. m. EST} 

3 JU DGE TIERNEY: Judge Tierney on t he 

4 l i ne. Is Judge Siu on t he l i ne? 

5 JU DGE SIU: Yes . I ' m o n t he line . 

6 J UDGE TIERNEY : Welcome t o the ca l l . I 

7 h ave Judge Easthom in my offi ce so t h e pane l is al l 

8 set. I ' m going t o start o ff with a bri ef roll call 

9 and make s u re t hat we have the par t ies on t he l i ne , 

10 keeping in mi nd tha t we h ave in my unders t a nding 

11 we h ave RPX representatives , we ' re going to hav e 

12 Apple repr esenta tives a nd Virnetx r e p r esent atives . 

1 3 I ' m going to start with RPX . Is t h e r e a 

1 4 r epresentative f r om RPX on t h e phone t oday? 

15 MR . ASHE : Yes . Th i s t h e Ol ive r Ashe . 

16 J UDGE TIERNEY: Welcome to the call. 

17 MR . AS HE : Thank you . 

18 JUDGE TIERNEY : I s t here a n yone e l s e 

1 9 wi t h you today? 

20 MR . ASHE: My ass i stant , Phoebe Ngu yen. 

21 Ot her t han that , n o . 

22 JUDGE TIERNEY: Thank you . And then 
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l we'll go -- the next one, the next petitioner 1 was 

2 Appl e . Do we have a represe n t at i ve from Apple 

3 today? 

4 MR. KUSHAN: Yes, Your Honor. Thi s i s 

5 Jeff Kushan f r om Sidley Austin. I have with me Joe 

6 Micalle f, my pa rtner, a nd I al so believe David 

7 Me l augh from Apple i s on t he phone . 

8 JUDGE TIERNEY: What was the last name ? 

9 MR. KUSHAN: Melaugh, M-e-1-a-u-g-h. 

10 JUDGE TIERNEY: And then l a s t ly but not 

11 least , Virnetx. Do we have a representat i ve from 

12 Vi rnetx h ere today? 

13 MR. PALYS: Yes , Your Honor . It ' s 

1 4 Joseph Pa lys with Finnegan Hender son f or Virnetx. 

1 5 And with me is Naveen Modi, Ell iott Cook and James 

16 Stein ca lling in from At l.a nta. 

1 7 J UDGE TIERNEY: Welcome to the phone 

18 confere nce cal l today. For purposes of order going 

1 9 on fo l lowing the ca l l, I 'm just going to put o n the 

20 fi rst named p e r son that we had today rather t han 

21 have a complete l i st. But if you need a complete 

22 list l e t me know right now . 
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1 Not hearing any objection we 'll just go 

2 ahead and we ' ll have Mr. Ashe , Kushan and Pa l ys 

3 listed as representatives fo r today along with 

4 other s and we'l l just have others. 

5 Starting off I d id as k f o r this ca l l 

6 with the p anel . We wanted t o tal k about the 

7 scheduling. We did receive a couple e-mai l s 

8 r ecently from the parties suggesti ng we broaden ou t 

9 t h e pur pose o f the cal l. 

10 The f irst point, though, I would l ike 

11 to - -

1 2 MR. PALYS : Your Honor, I rea l ly 

13 apol ogi ze t o int e r rup t you. I just want to let you 

14 know tha t we have a court r eporter o n. I don ' t 

1 5 know if he' s iden ti f i ed himse l f . 

16 J UDGF: TTF.RNEY: Who i s speaking, p l ease? 

17 MR . PALYS : Your Honor, this i s Joseph 

18 Palys. And I apologize f or interrupting you . I 

1 9 j ust wante d to make s ure you ' re aware of that . 

20 JUDGE TIERNEY: I was not aware . And i n 

21 the futu r e could you please a l ert t he pane l before 

22 we have the call? 
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1 MR. PALYS : Yes , si r. I apologize. 

2 J UDGE TIERNEY: Not a probl em. I t makes 

3 not e taking a li ttle bit easier, as you probably 

4 understand . 

5 MR . PALYS: I understand, si r. Sorry . 

6 JUDGE TIERNEY : So since we do have a 

7 court reporter you're aware we would want to h ave a 

8 copy o f the transcript file d as an e xhibit? 

9 MR. PALYS: Mm-hmm. Yes . 

10 JUDGE TIERNEY: Okay. As long as we are 

11 aware of tha L 

12 MR. ASHE: Your Honor, t his is Oliver 

13 Ashe. To the extent that we cover a ny materia l 

14 that might be under the prot ective order or 

15 relating to seal ed materia l s , I think i t would be 

16 appropriate for that exhibit t o also be subject to 

17 that protective o r der. 

18 JUDGE TIERNEY: Do we have any 

19 objecti on? 

20 MR. PALYS: No, Your Honor. 

21 JUDGE TIERNEY: Okay. Not hearing any 

22 object i on , Mr. Palys, did you alert t he ot her 
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1 par ties t ha t you were going t o have a court 

2 repo r t e r t oday? 

3 MR . PALYS : Ye s . 

4 J UDGE TIERNEY: Okay. I assume I ' m 

5 go ing to RPX and a repr es e nta t ive from App l e . Any 

6 objectio ns ? 

7 MR . ASHE: Not fr om RPX , Your Honor . 

8 MR. KUSHAN: Not from Apple . 

9 JU DGE T I ERNEY : Okay. I juste d wan t t o 

10 make sure s ince we do have -- I do r e call t h e 

1 1 mot ion to sea l being brought i n . 

12 Okay . So we will proceed with t h e 

1 3 unde r stand i ng t hat the transcript t o the e xtent o f 

1 4 if i t 's needed t o be fil ed tha t it wil l be f ile d a s 

1 5 a n exhibit. Provis i onall y h av e i t unde r seal just 

16 in c ase we cove r anything. At t he e nd o f the call 

1 7 I wo uld recomme nd t h a t t he r epresenta t i ves f rom RPX 

18 and Apple chime i n , i f they hear anything t h at t h e y 

19 b e l i eve shoul d be under sea l a l ert u s so t h at we 

20 don ' t acc i denta l l y have somet hin g g o i n g into a 

2 1 transcript that i s ma rked as publi c when i t should 

22 act u a lly be ma r ke d as p rivate . 
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1 Any comments on that b e fore I begin? 

2 Going t o RPX? 

3 MR . ASHE: No . We're fine with t hat, 

4 Your Honor. 

5 J UDGE TIERNEY: Any f r om Apple? 

6 MR . KUSHAN: No . We ' re f i ne wi th that 

7 procedure. 

8 JUDGE TIERNEY : Virnetx ? 

9 MR. PALYS: No , Your Honor . 

10 J UDGE TIERNEY : Okay . So t he first 

11 question we h ad today , I 'm go i ng t o s tart off with 

12 the quest i on that was posed o r i g ina l l y f or the 

13 confe r ence cal l , whic h was sch edu ling . My 

14 unders t a nd ing I 'm lookin g at the recor d -- was 

15 RPX had fi led thei r petit i ons November 20th and 

16 then App le ha d f iled petitions to patents whi ch 

17 c l aimed benefi t o f certain p a tents that were 

18 c ha l lenged in the RPX petiti on s . 

19 Apple fi l i ngs we r e filed on December 6th 

20 of 2013 . And t he qu es tion we were wanting t o p ose 

21 i s s h ould we p ut them on a -- the same or a s imila r 

22 schedul e goi ng f orward . And I wanted to pose t hat 

Henderson Legal Services, Inc. 
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1 quest i on to the parties. 

2 I will start with Vi r netx . If you could 

3 pl e ase give us your thoughts on this . 

4 MR. PALYS : Yes, Your Honor. Thank you. 

5 This i s Jo seph Palys f or Virnetx. The issue 

6 regarding the schedule actual l y dovetails into some 

7 of the issues t hat we raised in our e-mai l 

B regarding the real part y in interest and p rivity . 

9 We think that these issue s actually affect t he 

1 0 schedule in some form. 

11 And I was wonde r ing if, some l eeway with 

12 the board, if we can get from a high level to 

13 e xplain why tha t would affect that schedule I can 

14 get int o that . 

15 JUDGE TIERNEY: Actual ly, t he question 

16 I ' vP. posed today is simply should they be on the 

17 same schedule . And I unde rstand you ' re going to 

18 want to go and tell us what the schedule should be , 

19 but from a high l evel point v i ew, do you want to be 

20 on the same schedul e o r not? 

21 MR. PALYS: Okay . Sure, Your Honor . 

22 Wi th respe ct to the I PRs filed by Appl e and the 
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1 IPRs fi led by RPX, we don' t t hink t hat t hey s h ould 

2 be on t he same schedule. They have different 

3 notice of fil ing dates . And, as you know, we have 

4 nine IPR matters that we ' re dealing with. 

5 So between those two sets of matters, 

6 it ' s Vi r netx ' s position tha t they should not be on 

7 the same schedule . 

8 JUDGE TIERNEY: And the rationale just 

9 being because they were filed d ifferent dates? 

10 MR. PALYS : They are different patents , 

11 Your Honor. They address different issues . 

12 They -- yes, one of t h e o ther reasons, they were 

13 filed on d iffe rent dat es. They were f iled by a 

14 different party. And we think that these i ss ues 

15 coupled with -- a lot o f it is some of the 

1 6 varianr.P.s hP.twe.en what these patents, which have 

17 not been subject to a ny previous IPRs, were going 

18 to require different i ssues. 

1 9 Some of them there may be some overlap 

20 there, Your Honor , but we don ' t th i nk that warrants 

21 that they be on the same schedul e . 

22 JUDGE TIERNEY: Go into overlap . 
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1 * * * * * 

2 (At this point the court r eporter ' s 

3 phone dropped off the conference call. With the 

4 Judge's permission the result ing 40 seconds of 

5 mi ssing p r oceedings a re omitted from t h e 

6 transcript.) 

7 * * * * * 

8 JUDGE TIERNEY: amount of overlap 

9 between the two proceedings . For exampl e, c laim 

10 construct ions , specifications, understanding what 

11 they mean, one of ordinary skill i n the art, et 

12 cetera, et cetera. 

1 3 MR. PALYS: Yes. We ll, there certainly 

14 i s overl ap . We're not suggesting that there isn't 

15 any overlap as far as they rely on the same 

16 specifications from ~hA s~mA fAmi l y . But there are 

17 different claims, c l aim terms. We think that may 

1 8 require -- introduce different claim constructions 

19 that are not common to the other matter. 

20 That ' s jus t to begin with. I apologize. 

21 I'm looking through my notes right now, You r Honor . 

22 So - -
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1 JUDGE TIERNEY: I ' m j ust cur i ous. For 

2 consistency p u rposes , wouldn' t you s a y that for 

3 whe re the re are common terms being used in the 

4 c l aims, since they are going back t hrough common 

5 specifications for bene f it, that we would want to 

6 be cons istent in our dec i s i ons to institute or to 

7 not insti tute? 

8 MR. PALYS : Yeah, go ahead . My partner, 

9 Naveen Modi , wants t o chime in , Your Honor. 

10 MR . MODI : Your Honor , this i s Naveen 

11 Modi. Ma ybe I can address some of your ques tions . 

12 I gener a l ly agree with you that obviously to t h e 

13 extent c l aim te r ms are t he same across these 

1 4 patents they should be construed cons i stently . I 

15 guess what we're trying t o get at is that we don 't 

16 disagrP.P. wi t .h y()ll tha t there ' s ov erlap. 

17 We just think, you know, t here are 
', 

1 8 obvious l y nine pending IPRs right now and we h ave 

1 9 seven with RPX and two naming Apple . Just there ' s 

20 a lot of volume, you know , a lot of material here. 

21 And I think what we ' re t rying to ge t i s, t he 

22 issues , yes , they do overl ap , but they are 
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1 di f ferent. 

2 For example , the Apple I PRs raise a new 

3 primary reference , Wes inger , Your Honor, that ' s no t 

4 part of t he Apple IPRs . So from t hat per spective , 

5 the issues are differ ent. And that' s what we we r e 

6 getting at. 

7 I don ' t know if -- you know, I guess 

8 wha t does the board have in mind whe n you ' r e sayin g 

9 you wanted to align t he schedules? And if you 

10 could s hed some light to t hat, that wou l d be 

11 he lpful . 

12 JU DGE TIERNE Y: Unders t ood. I can 

13 c l ari fy . We ' re l ooking at having potential l y 

14 and this i s why we wanted to 'talk to t he part i es 

15 today basically the t i me for f il ing the patent 

16 owner prel iminary response should be f i l ed o n the 

1 7 same d a te f or a l l the p r oceedings as one option. 

18 And we were contemplating to try a nd keep thes e 

19 case s cons i stent in t heir analysis by the board, 

20 and t hat ' s why we're havi ng t h e d iscu ssion on t h i s 

2 1 point . 

22 Maybe at this point maybe i t ' s better i f 
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1 we t a l ked t o RPX and Apple a nd s ee what the i r views 

2 are a l so , because I thi n k we h ave you r views 

3 understood unless there's s omethi n g else y ou'd l ike 

4 to say befor e we move on . 

5 MR. PALYS : I think tha t's good , Your 

6 Honor . 

7 THE REPORTER: Judge Tierney , sor r y to 

8 i nterrupt . This is the court reporter . And my 

9 phone cut out a little bi t . I d i d n't want to 

10 interrupt . 

11 JU DGE TI ERNEY : Oka y . Wha t would you 

12 li ke to do? 

1 3 THE RE PORTER: I gu ess I ' d leave tha t up 

14 t o you . The r e was about a two minute portion whe n 

15 I was of f the phone . 

16 JU DGE TIERNEY: I think it' 3 best we 

1 7 just continue going f o r ward instead of trying to 

18 r e c apture everything, unless -- Mr. Pa l ys , would 

1 9 you l ike f or the record to make a ny s tatement abou t 

20 the last t wo minutes that may no t hav e be en 

21 capt u red ? 

22 MR. PALYS : No. I think we can move on, 
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1 You r Honor. 

2 THE REPORTER: Sorry about that . 

3 J UDGE TIERNEY: Not a problem. 

4 Apple, I ' l l begin with you . For 

5 scheduling purposes , yours was fi led I believe a 

6 l i ttle bit l ater in time, December 6th. What a re 

7 your views on trying to have the same schedule fo r 

8 patent owner preliminary response between the 

9 two -- the t wo series of cases between Apple and 

10 RPX ' s? 

11 MR. KUSHAN : Thank you, You r Honor . Let 

12 me - - so we generally are supportive of al i gning 

1 3 these p roceedings and for some o f the reasons 

14 you ' ve a lready foreshadowed. First , you know, the 

1 5 disc l osure that ' s being relied on for all these 

16 pa tents is essentially the same part of t he same 

17 patent . They use s i mi l ar or very similar concepts 

1 8 and terms . 

19 While there are individual references 

20 that may be diffe rent among some of the petitions, 

21 there is and each of the pa t ents have been 

22 challenged by three common re ferences . Those are 
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1 the Aventail, Beser and Kiuchi references . 

2 So there ' s a l ot of overlap in the 

3 patentability issues t hat are go ing to b e presented 

4 and cons idered in the proceeding based on t h ose 

5 three references. And i t make a lot of sense in 

6 our v i ew t o treat t hem as what they are , which is a 

7 very closely re l ated set of patents that are going 

8 to present very similar patent i ssues. 

9 I a l s o th i nk you shou ld be aware t ha t 

10 there is a common expert used by both Apple and RPX 

11 to support their various petitions . That' s Mike 

12 Fratto. And in fact in our v i e w i t would p r obabl y 

1 3 be even appropri a te in the context o f t hese c a ses 

14 to consider a j oinder type of procedure for the 

15 va r ious proceedings gi ven the s imi larity of the 

16 different patents and the i ssues they present . 

1 7 You might a l so want to think abou t 

18 joinder i n the sense that it would obviate some o f 

19 the questions that h ave been raised by the issue 

20 tha t Virnetx is attempting to manufacture about 

21 privity between App l e a nd RPX. 

22 And final ly, when it ' s appropriate to do 
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1 so, I want t o bring your attention to the f act that 

2 there are pending reexaminations involving the same 

3 pat e nts that a r e the subject of the RPX petit ions 

4 which you should have in mind , as wel l as t he f ac t 

5 that we have filed recon s ideratio n motions or 

6 hear i ng requests on petitions we filed on the s ame 

7 fou r patents t ha t are the s ubject of t h e RPX 

8 petitions. 

9 And so in our view those petitions we 

10 fi l ed l ast summe r are essential ly still on the 

11 table for evaluat ion. 

12 J UDGE TIERNEY : And correct me if I' m 

13 wrong, but all t hose petitions were denied , that 

14 they were not insti tuted, and t h e request for 

15 hea r ing is t o c h ange those dec i sions f rom a 

1 6 non-ins titut e to a n inst i t ute? 

17 MR. KUSHAN: That is correct , Your 

18 Honor . 

19 JU DGE TIERNEY: So a t t hi s point i n 

20 time , we understand that t h e cases may not be 

21 complete ly over, but for purposes of today the 

22 stat us o f t he case i s tha t t h ere is not an 
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1 inst i tution? 

2 MR . KUSHAN : That ' s correct. They ' re 

3 not i nst ituted . You know, obvi ous ly we think tha t 

4 there is a ve r y s trong basis for changing t hat 

5 d etermi nation based on t he c i rcums t ances of t hose 

6 peti tions which are presenting some what novel 

7 ques tions under 315 (b), the trans ition dat e for 

8 implementing t h e Al A. 

9 JU DGE TIERNEY: And I bel i eve you're 

1 0 familiar with at l e ast some of t he members on the 

11 phone today are members of the pane l on those 

12 cases . The board is aware of the other I P r eexams 

13 and t he other IPRs that were f i led and the status 

14 of them . Could you please give us some background 

15 as to wh a t you wan t us to do with this particular 

16 i nformation, though? 

17 MR. KUSHAN: Sure. What we'd actual l y 

18 like to see the board to consider is a motion to 

1 9 transfer t he reexaminat i on proceedings over to the 

20 board. An d the reason for doing t hat is pre t t y 

21 s imp l e . Those reexams were filed back in Augus t of 

22 2011 . Each of the f ou r patent s has been subjected 
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1 to reject i ons of all their cla ims fo r 

2 unpatentabi lity on a n umber o f the grounds t hat are 

3 the same as those raised in the RPX and ou r prior 

4 pet itions fi l ed in the summer. 

5 A big problem we faced is t he 

6 u npredictable del ays in progressing those 

7 proceedings to completion. And we think one big 

8 reason why there h ave been del ays is the conduct of 

9 Virnetx i n those cases. It may s hock you to l earn 

10 tha t Vi rnetx to our count has fi l ed more than 45 

11 petitions in four proceedings, those f our 

12 reexamination proceedings . I have to t ell you I ' ve 

13 never seen anything like this. 

14 We have one of t h ose proceedings si t ting 

15 wai ting -- and this is the '1 51 patent -- which has 

16 h~~n s i tt ing for over a year wi th no action. The 

17 ' 135 patent has been sitting there s ince t he summer 

I !i 

18 with no action, waiting for PTO action . 

19 On the appeals t hat have act ually 

20 progressed or star ted on the other two patents , 

21 Virnetx filed three consecutive extension of time 

22 requests just t o f ile their appeal brief . 
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1 JUDGE TIERNEY: I unders tand you 're 

2 saying t ha t t hey may not be a s dil i g e nt as you 

3 wou l d li ke . Pleas e e xp l a i n , t hough , why the board 

4 would exerc i se i t s discre t ion to transfer t he cases 

5 and t ake j u r i sdi c tion . Wha t woul d we then do ? 

6 Wou l d we then p r oceed to admi n i ster the IP r eexarn 

7 fr om t he board b ut h a ving b oar d personne l do i t? 

8 MR. KUSHAN: Well , two thou ghts . Fi rst , 

9 you h ave the a uthority u nd e r 315 (d ) to trans fe r the 

10 proceedings t o t he boar d . And the r e ason you might 

11 do tha t i s tha t t hey are addr essing c ommon 

12 patentabi lity i ssue s t o t hose raised i n the 

13 peti tions filed by RPX. The same pat ents are the 

1 4 subject o f both the I P reexams and t h e concurrent 

15 I P p etition s . 

1 6 The other variable t hat i5 rclcvun t is 

17 that t he s ame - - many of t h e same patentabili ty 

1 8 issues are presented . There 's certain issue s in 

19 the I P r e e x ams t h at are n ot s ubj e ct o f t he RPX or 

2 0 e arl ier Apple p e titions , but t he re a r e a 

21 s i gnifi c an t numbe r of i s s u es that ove r l ap on the 

2 2 s ame p r ior ar t o r patentab i li ty grounds . 
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1 As far as h ow yo u might d o that , i t 

2 seems appropriate to essential l y put t hem onto t h e 

3 footing o f an IPR p r oceeding_ That would make in 

4 our v i ew the most sense because tha t would allow 

5 you to conduct those p r oceedings in line with the 

6 schedul e and t he p rocedures you've a l ready 

7 e stabl i shed f or IPR pet i t i o ns . 

8 I t h ink the commona l ity of the 

9 patent abi l i t y is s ue s t ha t are presen ted in both the 

10 IP r eexams and i n the IP petitions is the hook t hat 

11 gives yo u the author i ty to move t h e cases over to 

12 t he b oard under 315(d). 

13 And we obviously would be open to your 

1 4 guidance for whe ther we wou l d be asked to p resent 

15 or narrow some of the is s ue s to a l ign to the is sues 

16 t ha t would be presented i n the IPR . You know , I 

17 t hink you have , as you probably recognize, a fair 

18 amoun t o f discretion to procee d i n multiple a c t i ons 

19 or mul tipl e activities involving the same patent 

20 that are pendi ng before the Of fice . 

21 JUDGE TIERNEY : Wel l , t h e panel has 

22 he ard the concerns. At t his point in time becaus e 

: 

.J 

•• ,;..,.,...;.....;'"'1:1"1:"::r.tllf!.Nr::":o:!';l.."l':$~W"..;":N~;:~r,:;'llo,.:.,...o;. •.• totOi.;,~~ 
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1 we have not insti t uted the cases we decline to 

2 exer cise jurisdiction and transfer the cases at 

3 this point in time. Should we dec ide to insti tute 

4 the cases , in parti cular the c hallenges that have 

5 been brought f orth in the peti tions, we can revi si t 

6 t he issue again during an initial conference call. 

7 MR. KUSHAN: Your Honor, just very 

8 briefly, t his is ki nd of uncharted wate rs I t h i nk. 

9 I don ' t th i nk I ' ve seen any act i vi t y b y the panel 

10 on a transfer issue. I've seen some activity 

11 relating to consolidation issues. Would it be 

12 appr opriate f or us to a t least brief and pre sent a 

1 3 motion f or transfer o f t hese proceedings f or your 

14 considerat i on? 

15 JUDGE TIERNEY : Wel l , I do have a court 

1 6 repor t e r. I'll e l ucidate a little bit on the 

17 reasoni ng so we can have it on the record a s to why 

18 we wi l l not at this t i me exerc i se j urisdiction. We 

19 have jurisdiction . Exercise it in such a manner t o 

20 t r ansfer t he cases to the board . 

21 In particular at t h is point in time 

22 we're ear ly in the proceeding . We have not had t he 
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1 oppo rtunity a ga in, t h i s i s be fore t h e 

2 pre l i mi nary re s p ons e has even c ome in from a patent 

3 owner . While we have taken a b r ie f review o f t he 

4 p et i tions and t he a rt fil ed, we have not given i t 

5 such an understa nding at this p oint i n time t ha t i t 

6 wo u l d behoove us to go ahead a nd decide whe ther or 

7 not to transfer becaus e we do not want to transfer 

B a c a s e to t hen go a head, dete rmi ne that t h e r e was 

9 n o thing to insti tute a t all, and t hen h a v e to 

10 transfe r i t back a nd cause even f u r ther de l ay i n t o 

11 a recor d in whic h you at least al l e ge that the r e 

12 h as b een cons i de r a b le delay i n . 

13 Now, i f we go ahead a nd we were to 

14 institute at that point in t i me we know that the re 

15 are grounds to challeng e whi c h we have found to be 

16 at leas t a r e a son ab l e l ikel i hood o f prev a i ling o n 

17 b y t h e p e tit i one r. 

1 8 Unde r that circumstance we may wish to 

19 di scu ss wi th you o r you may wi s h to di scu s s with us 

2 0 wh e t her i t wo u l d be e xpedient a n d the e f f icient fo r 

21 the o f f i c e t o g o ahe ad and t a ke the IP r eex a ms 

22 whi c h you 're tellin g us are s i mi l ar 1n nature to 
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these up here -- at least there's some common 

grounds -- and then go ahead and have a form of 

proceeding where we go forward with both_ 

But again, if we were to transfer it up 

here under a time where we did not institute and 

then we have been to -- I would recommend at that 

point to the panel that we would just be 

transferring it right back, all of which would be 

considered a delay in a proceeding which is already 

delayed_ 

Any questions about that, starting with 

of course Apple? 

MR. KUSHAN: Sure, Your Honor. I think 

the authority under 315(d) is not necessarily 

contingent on there being -- well, let me start to 

with the very first 

JUDGE TIERNEY: Let's back up. This is 

Judge Tierney_ I don't believe I said anything 

about lacking authority to transfer or what would 

happen should we deny institution. I have the 

authority today under the rules of the statute 

along with my panel members to transfer the case up 
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1 here. 

2 What we ' re doing is exercising our 

3 d i scretion and we dec line to exe rcise our 

4 discreti on based on the fac ts presented. 

5 MR. KUSHAN : Sure, Your Honor. 

6 JUDGE TIERNEY : We are not contes ting 

7 your a llegation that we have authority to do so 

8 should we choose to do so of transferr ing it . 

9 MR . KUSHAN: Sure. Then t he only other 

1 0 c larification I ' d like to make is the commonality 

11 of the issues. There are patentability grounds . 

12 For example, l ack o f -- there are claims that are 

1 3 ant icipated over , for example , Aventail, Beser , you 

14 know, those type of patentability grounds that are 

15 presently the subject o f rejections of the IP 

16 reexams which I think correlate prcci~cly to the 

17 grounds that are set for th in the RPX petitions. 

18 And so I j ust wanted to make sure you 

19 appreciate that there ' s not a lot of daylight 

20 between the patentability d efect s that have been 

21 articul ated and rejections in the reexamination 

22 proceedings relative to the patentability issues 
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1 that h ave been fr amed f or your revi ew in these 

2 petitions by RPX. 

3 JUDGE TIERNEY: Unders tood. But , again, 

4 we h ave not h ad as an o ffic e we hav e not had t he 

5 opportunity ye t to r eview the patent owner 

6 prel i mina ry res ponse s hould one be filed b y 

7 Vi rnetx. 

8 Vi rnetx , do you have any questions or 

9 c o nce rns regard i ng our dec i s ion t o not t r a nsfer at 

10 thi s time? 

11 MR. PALYS : No. We don ' t hav e any 

12 c o nce rn s abou t your deci s i o n . J ust t h a t we 

13 disagree with the representations a bout b e i ng 

1 4 diligent. Ot he r than t hat, n o , Your Hono r. 

1 5 JUDGE TIERNEY: Und e rstood . Al l right. 

16 I' ll g o lastly, RPX, do you have any questions or 

17 c o ncerns about o u r dec i sion at this time not t o 

18 exe r c i se dis c r e t i on and transfe r the IP r e e xams to 

19 the board? 

2 0 MR. ASHE: No , Your Ho nor . 

21 JUDGE TIERNEY: Apple, go ing b ac k to 

22 you, we had que stions abou t the s chedule a nd t h a t ' s 
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1 where we started the conversation . I'd l i ke to 

2 continue on tha t discussion . 

3 I b elieve you said in l ine with a 

4 suggesti on-- and I ' m not suggesting t h at we do 

5 a l i gn them. I'm just throwi ng it ou t as an idea . 

6 But I believe what you're telling us is because of 

7 the commonality of the cas es and the issues, a 

8 common expert , tha t i t would bene ficia l for the 

9 cases t o a l i gn the schedul es bet ween RPX' s 

10 challenges and those o f Apple's in the petitions . 

11 Have I summarized that properly? 

12 MR. KUSHAN: We l l , yes. And with one 

13 other point, and that is we've seen situations 

14 where the patents a nd issues are a ligned c l osel y as 

15 they are here warrant i ng actua lly something that 

16 may be a step further wh ich would be a joinder . 

1 7 And t hat might be a ppropriate in this set t i ng given 

18 the commonality of i ssues, evidence , et cetera , to 

19 make t he proceedings r eally run coh e rently . 

20 JUDGE TIERNEY: Understood. We do have 

2 1 different patents under challe nge he r e. To date 

22 the board has n ot exercised discretion to try a nd 
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1 h ave a joinder be tween t wo d i s t inct pa t e nt s , 

2 chal l enges t o t wo d i f f e r ent pat ents. Fu rthe r mo re , 

3 but I will p oint ou t i t ' s a litt l e bit pr ematu r e to 

4 d i scuss j oinde r at t his time . I re c ogniz e that 

5 i t ' s somethi ng y ou may be r eque s t i ng . 

6 Bu t i t doe s s ay i n t he j oind e r -- I' m 

7 pull i ng up 315 (c). " I f d i rector i n s t i t utes a n 

8 int e r part es review, t he d ire c t o r , in h i s or he r 

9 d i scretio n, ma y j oin as a pa r t y t o tha t i n ter 

1 0 partes r evi ew." But the fi rs t part says "i f t h e 

11 d ire cto r institutes a n int er par t e s revi ew." To 

12 date we hav e not insti t uted an inter p art es r e view . 

13 Accor dingly i t woul d s eem as t h ou gh t h e t i me t o 
' 

1 4 j o i n would be once it ' s actua l ly inst i t uted. I ,, 

1 5 MR. KUSHAN: You r Honor , I want ed t o 

1 6 a l e r t you to t he f act t ha t l as t s ummer -- I t h ink 

17 it was J udge Medl ey -- had engaged that issue o f 

1 8 timing. I think the i ssu e t hat ' s of i n terest h e r e 

19 i s brie fing r e l ative t o d eci sion . And what she d i d 

20 was i n connect i o n with a j o inder i ssue at t ha t 

21 point be f o r e i ns t itution she had a u thorized 

22 b riefing on t he j oinde r i ssue p rior t o ins t itution 
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1 with t h e recogni tion , as you' ve just out l ined , t hat 

2 a decision would no t occur until, you know, if 

3 there were a first dec ision to institute the 

4 tria l s . 

5 And so given kind of the experience we 

6 had with related cases earlier t his summer, last 

7 summer, I was putting that on the t able as an issue 

8 that would be effi c ient t o bri ef a nd address prior 

9 to your dec i sion . 

10 J UDGE TI ERNEY: No. I'm aware of how 

11 th e case was handled a nd in p articular the prior 

12 briefi ng. At this time I d on ' t know if we have 

13 quite the need for a j oinder given that t h ey are 

14 the cha llenges here by Apple are addressing a 

15 different set of patent s than the RPX set . 

1 6 I realize the commonal ity and that 

17 the chall enges to t he Virnetx patents raised by 

18 App l e . Those Virnetx patents do see k benefit 

19 through 35 U.S.C. 120 of those c h a lle nges and 

20 peti tions being brought by RPX. But at t h i s time I 

21 don ' t bel ieve joinder i s necessary to discuss. 

22 But we can revisit this once we go ahead 
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1 and should we -- after a decision t o ins titute _ 

2 Should we decide not to ins t itute the issue wou ld 

3 b e moot _ So I think it's b est to wait and to see 

4 how we proceed with t he case on inst itution, a 

5 decision to whether or not we ins titute. 

6 Any question, comment? I 'll g o to 

7 Virne tx. Do you be lieve briefing would b e best , 

8 thou gh, now to h ave on joinder or do you believe 

9 that , cons i stent with what I ' v e just state d, it 

1 0 would be better to have -- once we actual l y have a 

11 d ec i sion , to institut e, because the re's always a 

12 possibility we don 't institute and i t wou l d be 

13 moot? 

14 MR. PALYS : We agre e with t he board , 

1 5 Your Honor. 

1 6 JUDGE TI ERNEY: RPX, any qucDtions, 

17 conce r ns? 

18 MR. ASHE: I don' t have any questions o n 

1 9 that p o int. 

20 JUDGE TIERNEY: Okay . At this time we 

21 wi l l h o ld up on briefing j oinder unti l a point i n 

22 time where if we institute we can r e visi t the 
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1 issue . 

2 Again , the ques tion was on schedul i ng. 

3 I think we've addressed tha t with Apple and that 

4 App l e would l ike t o have t h i s consistent schedule 

5 for the t i me f or fi ling a pa t ent owner pre limi n a ry 

6 response between t h e RPX cases and Apple . 

7 Are t here any questions? Again, we a re 

8 focus i ng on schedule . Mr . Kushan, a r e there any 

9 quest i o ns before we move on t o getting RPX' s 

10 viewpoints? 

11 MR. KUSHAN : The only other question on 

12 sch edu l e would j u s t -- we really wan t to make s u re 

13 t hat all of these proceed i ngs move as expedi t ious ly 

14 as possible. I would note that Virnetx has already 

15 filed prelimina ry patent owner statements i n the 

1 fi p r oceedings , peti t i ons , t hat we f i l ed l ast summer . 

17 And i t would seem hope f ully that you coul d take 

1 8 advantage o f that fact to at l east e ncourage them 

1 9 to f ile t heir preliminary responses as promptly as 

20 possible to --

2 1 JUDGE TIERNEY: Have you dis c ussed wi t h 

22 your -- have you discussed with Virnetx and RPX 
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1 voluntarily g oing ahead and expediting things ? 

2 MR. KUSHAN : We have not . I mean, we 

3 are open to that discussion and whethe r we can have 

4 it I mean , we ' re obvi ously interested in ge t tin g 

5 to as expedi tious an outcome as possibl e . 

6 JUDGE TIERNEY : Okay. At th is time I 

7 understand there ' s a desire to expedite. However , 

8 given tha t the cases were fil ed basically one 

9 case was onl y f ile d a month and two d a ys ago - - I 

10 t hink we need to have a little b i t more information 

1 1 be fore we go ahead and expedite . 

12 So if you could talk amongst the 

13 parti es , if there 's a belief that we s t il l need to 

1 4 expedite i t and you ' re unable to come to an 

15 arrangement, you can a rrange for a conference call 

16 at that t ime . Bu t I think t hat ' s something we ' l l 

17 pick up not necessarily today but i n a f uture call , 

1 8 because I t hink Virne t x will have a certain 

19 viewpoint on whether or not t hey ' re expediting 

20 f urt her than the thr ee months. 

21 But l et ' s go ahead and , Virne t x, to turn 

22 back to you again for scheduling , I understand your 
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1 points . Do you have a ny comments you'd li ke to ~ 

2 make before we move o n f o r t he record on the 

3 position t hat these c a s e s shou ld b e e xpedi t e d a nd 

4 therefore hav ing less than three mon t h s f or t h e 

5 patent owne r ' s prel imina r y response? 

6 MR . PALYS : No, Your Honor. 

7 JUDGE TIERNEY: Oka y. I 'm going bac k . 

8 So Apple, I've heard from you concerni ng t h e 

9 question a b out a l i g ning schedules . Now , we ' re 

10 going t o RPX . 

1 1 Mr . Ashe , if you could gi ve u s a 

12 viewpoin t of RPX, whether the schedu l e s shoul d be 

13 aligned between t he two set s of cases . 

1 4 MR. ASHE : Sure . Thank you , Yo u r Hono r . 

1 5 I mean , f r om our perspective I th i n k it makes sense 

16 to synch r o nize the schedul es . ~t some point it 

17 would seem t hat t he paten t owner preli minary 

1 8 r esponse lS a logical p oint fo r t hat , wit h the 

1 9 assumption tha t what you have i n mind i s tha t once 

20 the cases a re inst itu ted t ha t t h ere would a l so be a 

2 1 synchronized schedule . 

22 And I think that tou c h es on some of t he 
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1 issue s r egarding cross - examina t ion of witnesses, 
R 

2 wi t ness convenience , consistency in pleadings, et 

3 cetera. I t h ink it makes good sense . 

4 JUDGE TIERNEY : Okay . Thank you . Now 

5 the next question -- and we ' l l take it into 

6 consideration -- woul d be the t iming . For 

7 simpl i city, we would bas ica l ly h ave -- from a 

8 fo rward point o f view I would be considering a l ong 

9 with my col l eagues moving Apple ' s time, t he t ime t o 

1 0 f ile a prelimi nary patent owner response, to the 

11 three month date going from t h e earl ier of the 

12 f ilings wh i c h i s on t he -- November 20th . 

13 So then t he f iling would be 

14 due -- correc t me if I ' m wrong - - but February 20th 

15 2013 fo r al l p atent owner preliminary responses fo r 

Hi a ll cases . 

17 Virnetx , d o you have any concerns if we 

18 we r e to move them a l l to that date? 

19 MR. PALYS : Yes, we do, You r Honor . And 

20 briefly , first, from our underst a nding t he notice 

21 o f filing dates were actual ly provi ded on the 6th 

22 of Dece mbe r for the RPX f ilings and the 23rd of 
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1 December fo r the App l e o nes . So it ' s o u r 

2 und erstanding that three month d a te g i ven i n t hose 

3 not i ces was actua l ly Ma r c h 6t h and March 23rd 

4 re s pective l y . 

5 At the bare min i mum we are req uesting a t 

6 l east we g e t t hat time f r ame. But in t erms of 

7 consoli d a t ion we were hopi ng t ha t i t wou ld ac t ual l y 

8 be t h e other way where you wou l d move t he seven RPX 

9 matters to t he same date as t h e Appl e RPX . 

10 I don ' t think it ' s - - t he re' s no s ecr e t 

11 he r e . We' ve got nine IPR ma t t ers to de al with a nd 

12 notwiths t anding the rep resent at i ons t hat we have 

13 overl a p and p rel i mi nary responses have a lread y been 

14 f ile d, i t d oesn ' t negate the fac t t ha t there are 

15 some i s s ues t h a t warra nt ad d i tional c onsiderations . 

1 6 ~nd I won ' t go i n to t h ose detuils unles s 

17 you wan t me t o , Your Hono r , about some o f t hose 

18 d i f fe r e nces. But we feel that we would b e sev e rel y 

19 prej udi ced i f we ' r e force d to move up our da t es or 

20 s h orte n the sch e du l e for the pre l iminar y re s p onse. 

21 JUDGE TIERNEY : Co r rec t my understanding 

22 and wal k me t h r oug h this. Maybe I ' m j ust - - the 
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1 RPX petitions and exhibits files along with them, 

2 are they -- how different are they than the prior 

3 challenges that were brought by New Bay Capital and 

4 Apple? 

5 MR. PALYS: Oh. The difference between 

6 New Bay and the ones between RPX? Is that the 

7 question, Your Honor? 

8 JUDGE TIERNEY: Yes. 

9 MR. PALYS: Yeah. I'll let Naveen 

10 answer that. 

11 MR. MODI: Your Honor, there are 

12 obviously similarities, but they different. So the 

13 RPX petitions -- I'll just give you some examples, 

14 Your Honor. For instance, the RPX 171 and 173 

15 petitions raised at least one new obviousness 

16 combination. The 171 and 173 also -- actually, 

17 there are at least two that I have notes. 

18 JUDGE TIERNEY: Stepping back here, I 

19 understand that there's some differences. How 

20 extensive are the differences? Because I've looked 

21 at them and I guess I gather that you've looked at 

22 them in great detail. It appears that there's a 
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1 lot o f similarity. 

2 MR. MODI: Sure , Your Honor . Again , we 

3 don't di sagre e there a re simi l a rities. But, for 

4 e xa mp l e, t h e o t he r differences that we are thinking 

5 o f are if you l ook at c l a im con s truct i ons . So what 

6 happened was, as you ' re aware , when Vi rnetx filed 

7 its prel i minary response s we had responded and 

8 provided claim constructions and arguments for 

9 claim const r u ctions to both t he New Bay and Apple 

10 pe titions . 

11 And what RPX ha s done i s essenti ally in 

12 i ts petitions it' s responded to Vi r netx's arguments 

13 on those c laim constructions. So there are - - a 

1 4 l ot of those arguments are new , Your Honor , and 

15 they would require f urther consi derat i on f rom us to 

16 respo nd to t hose i ssues . 

17 I n addition, as you know there i s a rea l 

1 8 party in issue and privi ty i ssue t hat has take n a 

19 lot o f our time . And there has been i ntervening 

20 holi days . As you know, Your Honor, we had 

21 Thanks giving and Christmas since these petit ions 

22 we re f i led. 
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1 So I f eel al l o f t hose f a c t ors wo u l d - -

2 it would really severe l y pre j udice us if t he b oard 

3 was to o rder us to fil e al l pre limin a r y r espons es 

4 by Februar y 20th . 

5 JU DGE TIERN EY: Understood . Bu t going 

6 ba c k, I ' m seeing qui t e a bit of s i mila rities 

7 b e t ween t h e petitions t hat RPX previous ly fi l ed by 

8 Appl e a nd Ne w Bay Capi tal . And so a t least t here ' s 

9 going to b e some it would seem a l a r ge amou nt of 

10 efficiency gains since you ' ve a l r ead y been 

1 1 f amiliar wi th the art , famil i ar with many of t he 

12 arg uments , you are a ware t hat t h e clai m t erms , 

13 which you ' re now s aying you nee d to d o 

1 4 r e construc t ions o n . 

15 But th i s i s not ne w to Virnetx. Thi s is 

1 6 all t h ings thnt you' re ve r y f ami l ia r wi t h . So i n 

17 that sense I ' m not seeing why we hav e t o extend 

18 time by a g r eat deal t o take up the se c ases . 

19 MR . MODI : Your Ho nor , I understand a nd 

20 a ppr ecia t e your comment s . I thi n k what we ' re just 

21 asking , Your Honor , a s you can imagine, we do h ave 

22 n ine IPRs and t he declara t ions also , You r Honor , I 
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1 know they're-- again, the declarations are 

2 similar. But they are different in the sense 

3 for example, Mr. Fratto took the Kiuchi discussions 

4 from the Housley declarations that were put in by 

5 

6 

New Bay. And it's actually quite different. 

So it does take time, as Your Honor can 

7 appreciate, to go through these petitions and these 

8 references_ And given all the reexams we also 

9 have -- we have over 20 co- pending proceedings, 

10 Your Honor, that we're dealing with. And I 

1 1 appreciate the board is trying to align these and 

12 expedite them as much as possible. And we 

13 certainly appreciate that and we'll do whatever we 

14 can, Your Honor. 

15 We just ask that -- you know, I feel 

16 February 20th would really 3eriously prejudice us, 

17 especially given, like I said, the real party in 

18 interest and privity issues which hopefully the 

19 board will let us address shortly. 

20 

21 

22 

So, you know, we're not opposed to, like 

I said, alignment of some sort. It sounds like the 

board is leaning towards that way. We would just 
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1 ask that we be g~ven at least t he three months. 

2 And given the i ssues here , the real par t y in 

3 interest and pri v i ty issue , we were hoping to 

4 d isc u ss those with you and then per haps we can come 

5 back to t he sch e dules. 

6 But at the end of the day we do 

7 appreciat e where you' r e comi ng f rom f r om a 

8 simi larity of t h e i s s ues. 

9 J UDGE TIERNEY: Okay . What I gather 

10 from Vi rne tx very clearly -- I think t hey made out 

11 a case as t o February 20th may be ext reme l y 

12 diffi cul t f or them to meet . March 6th may b e 

13 somewhat d i fficult but a t least it g i ves them t he 

14 e x tra couple weeks and wi ll still give them 

15 approxi mately two months f rom today's date . 

l n We are cognizant t hat ~pplc has 

17 requested we expedite . We have a l ready denied the 

18 requ es t to trans fe r because we are c once rned about 

19 maki ng s u r e these dates go on t ime . The board is 

20 open to a March 6th da t e f o r synchroni zing . 

2 1 I' m going to go to Apple and then RPX 

22 and t hen lastly we' ll have Vi rne tx have t he l ast 
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1 word on t his . But starting with Apple, do you have 

2 a ny concerns or questions about a March 6th date 

3 for f il ing the pate nt owner prel iminary r esponses ? 

4 MR. KUSHAN: Well, we start from your 

5 pe rspective where you began , which i s t here ' s 

6 r eally zero reason in our mind why t hey nee d more 

7 time. They've had the issues on c laim 

8 construc t ion, on prior art, on patentabi l i ty 

9 grounds not jus t s ince last s ummer but probably fo r 

10 the last two and a half to three yea rs. 

11 And the number of issues t hat you 

12 rightly i dent ify , I woul d s ay the overl ap between 

13 the grounds that we ' ve seen and our prior pet i tions 

14 and those of Ne w Bay is almost a hundred perce nt . 

15 I mean , it seems I t hink at bottom all we ' re 

16 hearing them say is they want to de l ay things as 

1 7 long as poss i ble . 

18 If you look at their e -mail asking f or 

19 their issue to be addressed on t h e privity issue , 

20 they basically wan t you to have a n o pen-ended l e t 

2 1 t h em file the ir pre liminary oppos ition whenever you 

22 re solve the privity issue. 
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1 This is -- it's just silly in our 

2 view 

3 JUDGE TIERNEY: Let's watch the word 

4 "silly," please_ 

5 MR. KUSHAN: I apologize for that. But 

6 it's just we're at a point now where we can't 

7 see a really legitimate reason why they should not 

8 follow the schedule you started with, which was 

9 February 20th_ Obviously it's only a couple of 

10 weeks and we would urge you to go with the most 

11 aggressive schedule you can. 

12 JUDGE TIERNEY: I did hear them point 

13 out that because there are nlne cases, that keeping 

14 them consistent would be taking a little bit of 

15 extra time and therefore March 6th was already a 

16 difficult time for them to meet. And Februury 

17 20th -- I got a sense of a large amount of concern 

18 on their part that February 20th date may be very, 

19 very difficult for them to meet. 

20 So it wasn't just the fact that they 

21 would find it convenient to try to delay the case. 

22 I want to just point that out on the record. I 
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1 understand your concern that you would rather pick 

2 the February 20th day over the March 6th. 

3 Going to RPX, can I hear from you, 

4 please? 

5 MR. ASHE: Sure, Your Honor. In 

6 principle we don't have a problem with the March 

7 6th date. You know, I think that my answer, 

8 though, is qualified for what might lie ahead in 

9 this conference call in terms of what they want to 

10 do in terms of further extending that date. 

11 But in principle for where we're at 

12 right now in the discussion, I think that RPX is 

13 fine with a March 6th date for a synchronized 

14 patent owner preliminary response date. 

15 JUDGE TIERNEY: Okay. The panel has 

16 conferred and the panel has selected the March 6th 

17 date based upon the facts presented here. We 

18 understand Apple's position that they would like it 

19 even further expedited. But we are cognizant that 

20 Virnetx has large concerns about meeting a February 

21 20th date and that March 6th, while it would put 

22 some pressure upon them to meet such a date, it 

I~ 
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1 would be at least somethi ng the y could mee t without 

2 having prejudice to their being able to submit t he 

3 pre liminary responses. 

4 So at this time we adopt the March 6th 

5 date for t he p r eliminary r esp onses for a ll the 

6 cases. That ' s both the RPX and the Appl e cases . 

7 They wi l l be synchronized t o a Ma rch 6th patent 

8 owner preliminary response date . 

9 I believe that takes care of the 

10 scheduling issue. We 've heard from App le about 

11 t h e ir transfer issue and the additional cases 

12 within the offi c e. I am a ware , though , Virne tx d i d 

13 request for the conferen ce call today we d i scuss 

14 t he real party i n interest issue. Unles s there ' s 

15 another i ssue I need t o b e aware of , we ' l l start 

16 with that . 

1 7 I 'll turn to Apple and RPX. Is there 

18 something I need to know before we turn to the r e a l 

19 party ln inte rest issues? Apple? 

20 MR. KUSHAN : No, Your Honor. We 

21 obv iously still want you to pay attention to the 

22 motions fo r rehearing o f t he petiti ons which are on 
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1 the same patents as the RPX patents. 

JUDGE TIERNEY: We understand the 2 

3 concerns there before the office. They will be 

4 decided in due course. 

5 RPX, anything I need to know before we 

6 turn it over to the real party in interest issue? 

MR. ASHE: No, Your Honor. 7 

B JUDGE TIERNEY: Okay. Virnetx if you 

9 could please -- you have requested that we discuss 

10 the real party in interest issues and how it 

11 effects the case. In particular it's directed 

12 toward the RPX challenge, the RPX petitions and 

13 their challenges. You have the floor. Please give 

14 us the information you'd like us to know. 

MR. PALYS: Thank you, Your Honor. This 15 

16 

17 

lS Joseph Palys again. I think a brief history as 

to the issues relating to these IPRs may be 

18 instructive as we get into these issues. 

19 I think it's public record that Virnetx 

20 asserted these patents that are at issue in the RPX 

21 IPRs against Apple in district court. And during 

22 that litigation Apple sought, as the board knows, 
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1 multiple inter partes reexamination of the patents. 

2 Others did as well. But it's also public record 

3 that Apple was found to infringe these patents. 

4 Following that determination Apple then 

5 

6 

filed-- a brief history-- filed three IPRs. 

was in June of last year. Soon after, New Bay, 

7 which was an unknown company that was recently 

8 formed right before they filed their IPRs, they 

9 filed four more IPRs on similar patents. Apple 

This 

10 followed suit with four more. So at that time, as 

11 the board knows, we had 11 IPRs pending. 

12 Those IPRs, again, as the board knows, 

13 have been terminated. While that decision to 

14 terminate was being considered, then pops up these 

15 seven IPRs from RPX that were just filed. 

16 With that backdrop, what we have here is 

17 RPX in our view is the like the requester in In re 

18 Guan, which is essentially a company that's 

19 contracting with other companies to provide 

20 defensive patent services on their behalf. 

21 And we think -- well, before I go 

22 further, Your Honor, I just want to make sure of 
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1 the protec tive o rde r issue . I know we ha ve - - we 

2 discussed tha t i n t he beginning . But I ' m going t o 

3 b e g e tt i ng i nto some of the issues t hat were filed 

4 as RPX confi dent i al . 

5 We have Apple ' s cou nse l on the l i ne . I 

6 know tha t Vi r netx - - our team has agree d to abi de 

7 by t h e protective orde r and obviously RPX ha s , bu t 

8 I don ' t know i f we have that assura nce from Apple. 

9 And I j u s t want to be sens itive to RPX' s 

10 conf ident ial information before we move f orward . 

11 JUDGE TI ERNEY : We ' ll stop here . Apple, 

12 do you agree t o t he de f au l t p rote ctive ord er fo r 

13 pu r p os es o f thi s call? And certa inly i f you need 

1 4 to change i t you can go ahead and have a d i scuss ion 

15 a t a l ate r d a te . But for purposes of thi s call we 

16 wou l d b e adopti n g at l east a defau l t protect ive 

17 o r d e r . Do you a g r ee a t thi s time or do we need t o 

18 take you off the call ? 

19 MR. KUSHAN: No. We a g ree to abide b y 

20 the t erms o f the de f a u l t p r ot ect ive o r de r . 

21 JU DGE TIERNEY: Unde rs t ood. 

22 MR. MELAUGH: Do I need t o drop of f, 
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1 though? Th is i s Dav id Melaugh, in-house counsel of 

2 Apple. 

3 JUDGE TIERNEY: I would appreciate i t if 

4 you d id. 

5 MR . MELAUGH: I will then. Thank you 

6 ve ry much . 

7 JUDGE TIERNEY: Is anyone else in-house 

8 counsel t ha t would not be subject to a protective 

9 order or potent i ally subject t o a protect ive order 

10 that I need to be aware of? I'm going once , twice . 

11 I need to know i f the r e is anyone on the phone who 

12 is not subject to a prot ective ord e r. Speak up 

13 now . 

14 Hearing none , eve ryone on this phone is 

15 subject t o the protect ive order , the default 

16 prot ective order. You may proceed, Mr. Pa l ys . 

17 MR . PALYS : Thank you, s i r. 

1 8 

19 

20 

21 

22 

Henderson Legal Services, Inc. 
202-220-41 58 www.hendersonlegalscrvices.com 



IPR20 14-0017 I -IPR20 14-00 I 77; IPR20 14-00237-IPR20 I 4-00238 Jammry 8, 20 14 Teleconference 

1 

2 In a nutshell, RPX's business model --

3 and this is public information from their website 

4 and represented in their petition -- their business 

5 model is to provide defensive patent services on 

6 behalf of its clients. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 Now, I think it's clear just from our 

21 discussion today and from the petitioners, there's 

22 no mistaking -- even the board has recognized the 
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1 simi l ar i ties between these petiti ons. You know, 

2 whi le we think that there are dif ferences in terms 

3 of the scheduling and for purposes of 

4 JUDGE TIERNEY: Okay . Mr. Pa l ys. Let 's 

5 clarify for the recor d , t hough. 

6 MR. PALYS : Yeah. 

7 JUDGE TIERNEY: The f ac t that there are 

8 similarities between the petitions , quite often 

9 when a par ty is seeking joinder they basically 

10 phot ocopy a petition and fil e i t . And in fact I've 

1 1 seen your law firm do the same . So the fact that 

12 there ' s s imi l arities between petitions later filed 

13 in time , I' m not sure where you 're going with that . 

14 

15 Your Honor. 

16 int errupt. 

17 

MR. PALYS : Yeah, wel l -- I'm sorry , 

Were you finished? I d idn't mean to 

JUDGE TIERNEY: Yeah , I am finis hed . 

1 8 I'm just trying to f igure out where we are go ing. 

19 MR. PALYS : Yeah . I was getting there , 

20 Your Honor. I wasn 't suggesting j ust the fact t hat 

21 t he re ' s s imi lar i ties and tha t was the end deal. I 

22 was working my way to the point. 
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1 So , ye s , we have s imi l arities b e tween 

2 the patents and t hey closely parallel the 

3 pe t i tions. But like -- the r e a r e s ome f acts 

4 s upport ing the IPR pri vity i ssue t ha t Vi rnetx is 

5 seek ing . 

6 

7 

8 

9 

10 And in I n r e Gu a n one o f t he int eres t i ng 

11 f actors tha t was c onsidered in tha t cas e was - - in 

12 Guan on page 7 it says "An entity named as a sole 

1 3 r eal party in int e r es t may not rece ive a s ugg estion 

1 4 f rom ano t he r p a r ty tha t a pa r t i c ula r pate n t s h ould 

15 be t he subj ect o f a reque s t f o r i n t er part es 

16 r eexumi nat i o n and b e compensate d f o r t hat. " 

17 The t ria l prac t i ce gu i des also p rovid e s 

1 8 guidance, a s I ' m sure t he b oard knows , the re l evan t 

19 f a ctors wh en con s i der i ng rea l party in inte r es t and 

20 priv ity issues , 

21 

22 o r o thers , who may be i n p riv ity 
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1 with the p etiti one r and the petit i o n, i ncl uding t he 

2 na t ure a nd degree i n involvement in the f il i n g , a nd 

3 the nature o f t he e ntity filin g t he petiti on, i n 

4 this c a s e t h e re l a tionship with RPX. 

5 And the fac t or s or the facts assoc i a t ed 

6 wi t h supporting these reques t s fo r get ting into 

7 investigations for rea l p arty in interes t and 

8 pr i vi t y re ly on these business mode l s . RPX in its ! 
;· 

9 webs i t e even says -- and t h is is public 

1 0 information , Your Honor . They call t h e mse l ves an 

11 extension of in-house l egal o f t h e l ega l t eam, 

12 of an i n - house legal t e am. 

13 They provi de -- t hey say t hat they' re a 
• . 
" : . 

14 trusted intermed i ary . These are a l l things that we 

15 would obvi ously provi d e c i tations to if we a r e 

H gi ven the opportunity to do so , Your Honor . -

17 

1 8 

19 

20 

21 

22 

' J: 
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1 

2 

3 

4 

5 

6 

7 

And, again, as the board knows, there's 

a 315(b) problem with Apple. So a long story short 

8 is we believe that there's enough suggestion in the 

9 record to support investigations and an inquiry 

10 into this issue of real party in interest because 

11 if, as we believe, there's a privity relationship 

12 and/or a real party interest issue relating to 

13 Apple, that that is a case-dispositive issue 

14 which -- the last point here -- which brings me to 

15 the scheduling issue, Your Honor, which I tried to 

16 address 1n the beginning. 

17 If these issues can be addressed before 

18 we get to the preliminary response date it doesn't 

19 put any burden on the board through the statute to 

20 determining institution from the three month date 

21 of that preliminary response date. 

22 So I'll stop there. I mean, there's 
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1 many other details I want to get into, but I don't 

2 want to hold the floor too long. And I invite 

3 questions from the board on this_ 

4 JUDGE TIERNEY: Basically I'm still 

5 trying to figure out the allegation. Is there an 

6 allegation that Apple is controlling the 

7 proceedings that RPX has filed, the petitions that 

8 RPX filed? 

9 MR. PALYS: Well, our request, Your 

10 Honor, is -- it's not so much an allegation, I 

11 guess. But our request is that the board issue an 

12 order to show cause to RPX to show why they should 

13 have these filing dates for these -- for their IPR 

14 petitions from a privity and real party in interest 

15 standpoint. 

16 And in the alternative, if the board is 

17 not inclined to do that, we seek leave for 

18 additional discovery relating to these real party 

19 and privity issues so we can, again, ask leave to 

20 move for a motion to dismiss should the discovery 

21 go that route. 

22 The point here, Your Honor, in a 
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1 nutshell is we believe there is a privity issue, we 

2 think the record shows this relationship. And 

3 however we get there from in terms of getting 

4 investigation and inquiry to these issues, whether 

5 it's through an order to show cause or through its 

6 additional discovery, we just want to make sure 

7 that not only the board but also the parties fully 

8 vet this issue because in our view it is case 

9 dispositive. 

10 When we get to this term of direction 

11 and control, that's one factor to consider when 

12 you're looking at real party in interest and 

13 privity issues, as the board knows. But I think an 

14 interesting point here is that while RPX has said 

15 in their petition, look, we do things in our sole 

16 discretion or maybe there's no direction or 

17 control, there's some things which are missing from 

18 the record which is what we're asking to get 

19 further investigation into. 

20 Having direction and control or sole 

21 discretion is not the same as not receiving 

22 suggestions from -- let's say suggestions or 
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1 assistance from Apple or Apple's counsel in terms 

2 of drafts or arguments our even 1 in re: Guan 1 a 

3 suggestion of the patents to pursue. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

------~ .............. . .............. ~ .......... ]] 

......................... & .. 

JUDGE TIERNEY: I --

MR. PALYS: Go ahead. 

JUDGE TIERNEY: I appreciate you having 

the floor. If you could take only one more minute 1 

15 though 1 and summarize before I move on. 

16 MR. PALYS: Sure. I think -- well 1 I'll 

17 just wrap it up and say that Virnetx respectfully 

18 requests the opportunity -- either the board to 

19 issue an order to show cause to get into these 

20 related issues and/or in the alternative that we 

21 get an opportunity to file a motion for additional 

22 discovery. 
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1 We think the record -- the public 

Z record, the record in these IPRs, support that. 

3 And we would appreciate that consideration. 

4 JUDGE TIERNEY: Okay. I'm going to turn 

5 it over to RPX. But ~ would like to have RPX in 

6 particular discuss the lssues raised by Virnetx. I 

7 would like to point out I would like to have an 

8 explanation of page 3 of the petition. I'm looking 

9 at the IPRs of 2014-00171 page 3_ 

10 A second full paragraph states "RPX has 

11 exercised its sole discretion in deciding to file 

12 

13 

the present petition." If you could elaborate upon 

that. And it also says in the second sentence in 

14 that paragraph, "RPX alone shall control" -- "RPX 

15 alone shall control the participation of RPX at any 

16 proceeding, 11 etcetera. 

17 And then the third sentence goes "RPX 

18 alone is responsible for paying the cost of 

19 preparing,n etcetera, etcetera. So in each of 

20 those instances it's using the term 11 RPX's sole 

21 discretion" or "RPX alone." 

22 Maybe you could elaborate upon those, 

Henderson Lega I Services, Inc. 

61 

202-220-4158 www.hendersonlegalservices.com 



IPR2014-00 I 71-IPR20 14-00177; IPR20!4-00237-II'R20 14-00238 January S, 2014 Te1econterence 

1 Mr. Ashe. 
62 l 

;: 

f 
2 Okay. If I could start with MR. ASHE: 

3 the issues that have been raised by Mr. Palys, I'll 

4 address them briefly. 

5 First of all, with regard to an order to 

6 show cause, I'm not aware of any provision in the 

7 rules that allow for that. Mr. Palys has outlined 

8 basically what I would envision his patent owner's 

9 preliminary response to be. And it sounds to me 

10 that he believes he has all the evidence that he 

11 needs to make the argument that he wants to make 

12 and he's certainly entitled to do that. 

13 RPX in its petition has stated its 

14 explanation for why it's the sole real party in 

15 interest and, you know, that would be the response 

16 to an order to show cause. So I don't think that 

17 there's procedurally any ground for that. I don't 

18 think that it's going to substantively advance the 

19 case. 

20 With regard to discovery, again, I 

21 understand the outline of his patent owner 

22 preliminary response, but I haven't heard anything 
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1 ou tside of speculation as to why he thinks there's 

2 a n y additional information that would be u seful in 

3 a ddressing th i s information . 

4 It sounds like essent ially a fi s hing 

5 expedit i on and that's not s uff i cient to satisfy the 

6 interest of justice s t andard for additional 

7 d i scovery in these proceedings. 

8 So with t hat , unless you h ave particul a r 

9 questions wi t h regard to t hose comments , I can move 

10 on to the points that you ' d like to address on 

11 page 3 of the 171 peti tion . 

12 JU DGE TIERNEY: Please move forward and 

13 discus s t he statements on page 3 and whether or not 

14 t hey're correct. 

15 MR . AS HE : Sure . Well, I believe t hat 

16 they are correct. With regard t o the sole 

17 di scret ion i n deciding to fil e t he petitions, 

18 control of the proceeding and the responsibility 

19 for paying the cos t s o f preparing it, i t ' s my 

20 unde rstanding t hat all of those statements are 

21 correct . 

22 RPX is i n t he business o f trying t o 
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1 bring rational pricing to the patent marketplace 

2 and that involves a number of different activities. 

3 It involves licensing, defensive streamlining, et 

4 cetera. RPX also has a number of initiatives that 

5 I believe are natural, logical and legitimate 

6 outgrowths of its primary business purpose and that 

7 is, again, to bring rational pricing to the patent 

8 marketplace. 

9 One of these initiatives is to identify 

1 0 patents that are basically -- pose a risk to that 

11 marketplace. And I think anybody following the 

12 public record, number one, would understand that 

13 these patents have been asserted against a number 

14 of different companies. 

15 The arguments that are included in the 

16 RPX petition are a matter of public record. -

17 

18 

19 

20 

21 

22 
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1 

2 

3 So RPX is responsible for any bills that 

4 they incur, any expenses that they incur. That's 

5 my explanation. But I'm certainly willing to 

6 answer any questions that you have. 

7 JUDGE TIERNEY: At this time the only --

8 it's not really a question. It just pointing out. 

9 The rules do provide that the board may enter an 

10 order as appropriate and should the board believe 

11 an order of show cause be appropriate we could 

12 exercise our authority and issue such an order. 

13 The fact that we have such discretion, 

14 though, notwithstanding, at this time the panel 

15 does not believe an order to show cause would be 

16 appropriate. We agree with the suggestion that the 

17 issues raised by Virnetx could be raised in a 

18 patent owner preliminary response. 

19 I'm going to turn -- before I go on to 

20 the additional discovery question that was raised 

21 by Virnetx 

22 MR. ASHE: If --
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1 

2 

JUDGE TIERNEY: -- I will -- yes? 

MR. ASHE: If I could just -- on the 

3 issue of them addressing this in the patent owner 

4 preliminary response, to the extent that they do, I 

5 would ask that RPX has an opportunity to file a 

6 reply brief or a supplemental briefing --

7 JUDGE TIERNEY: To the extent it gets --

8 at this time I will not guess as to what they wish 

9 to put in their patent owner preliminary response. 

10 As soon as they put in something in the patent 

11 owner preliminary response that you believe needs 

12 to be addressed by RPX, you may raise it after 

13 reading their patent owner preliminary response. 

14 

15 

MR. ASHE: Okay. 

JUDGE TIERNEY: 

Thank you. 

But I'm going to turn 

16 over -- I will give Apple one moment to discuss if 

17 they would like to do so the issue of additional 

18 discovery on this issue, understanding that it may 

19 or may not impact them. 

20 MR. KUSHAN: Thank you, Your Honor. Our 

21 stance on additional discovery is that they have --

22 that Virnetx has not articulated and set forth for 
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1 the board grounds that are sufficient to justify 

2 the additional discovery. 

3 You asked them point blank is there an 

4 allegation that Apple is controlling the proceeding 

5 and rather than suggesting there was they just 

6 avoided that question which I take to be no. And 

7 that I think disposes this entire issue. 

8 But as to the discovery question, under 

9 the standards we understand the board follows for 

10 additional discovery, there has to be a 

11 definiteness in the existence of the evidence 

12 you're pursuing. It has to be shown to have -- not 

13 be an issue that's duplicative or redundant to the 

14 issues or evidence they already have and a number 

15 of other criteria that are important to the 

16 interests of justice standard. And under those 

17 criteria I can't see how it would be justified 

18 given what they have represented so far. 

19 At the end of the day it's up to the 

20 discretion of the board to authorize that discovery 

21 and we'll comply with whatever your order is. 

22 JUDGE TIERNEY: Virnetx, I will give you 
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1 the las t word o n this before t he panel comes t o a 

2 decision . 

3 MR . PALYS: Than k you , You r Honor . I ' ll 

4 try to be br i ef . One thing I have n ' t heard f rom 

5 the parties -- I know t he question and I h eard 

6 Apple ' s counse l ta l k about direction and cont r o l. 

7 I think as the board knows, that that is one 

8 factor , but it's no t just d i rect ion and control. 

9 I t's a ny assis tance , any s uggestions, any 

10 ass istance in that manner. 

11 And one t h ing I haven ' t heard from the 

12 parties as you asked, You r Honor , is whether RPX 

13 h as receiv ed any suggestions , assistance, drafts of 

1 4 any kind from Apple or Apple ' s counsel . And I ' m 

1 5 wondering if we can get a representation from that . 

JUDGE TI ERNEY: Well, at this time they 

1 7 were already a public record. Do you mean directly 

18 from Apple or -- they cou ld have ach ieved them 

19 t h rough the public r ecord, because Apple had 

20 already filed petitions. 

21 MR. PALYS: Yeah. Outs ide the public 

22 record, Your Honor. Through Appl e or Apple's 
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1 counsel. 

2 JUDGE TIERNEY: So are you saying did 

3 they receive them directly from Apple and not going 

4 onto our website or through some third source 

5 publicly available material? 

6 MR. PALYS: That's right, Your Honor. 

7 Whether they received any assistance or suggestions 

8 in the form of drafts of anything from Apple or 

9 Apple's counsel directly, not from the PTO's 

1 0 website. 

11 

12 assistance. 

JUDGE TIERNEY: I'm going direct 

I want-- I need to make sure I'm 

13 being very clear because they're asking a very 

14 specific question. 

1 5 I will go ahead and I'll open the floor. 

16 RPX, to the extent you wish to answer the question 

1 7 at this time, please do so. To the extent the 

1 8 question is either a compound question or unclear, 

1 9 please ask for clarification. 

20 MR. ASHE: Thank you, Your Honor. I 

21 think the question puts the cart before the horse. 

22 It's a discovery question and our position is --
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1 and I think it's confirmed by Virnetx's arguments 

2 at the outset of this portion of the conference 

3 call that they have all the information they need. 

4 They have not identified any information that is 

5 contradictory within the petition or within the 

6 agreement. 

7 So our position is that they're not 

8 entitled to discovery and the purpose of this 

9 conference call was to give them an avenue to 

10 seeking discovery on the call. I think it's 

11 inappropriate. 

12 JUDGE TIERNEY: Okay. Apple, do you 

13 have any question before we go ahead and make a 

14 decision? Mr. Kushan, any comment before we go 

15 ahead and make a decision on this? 

MR. KUSHAN: Yes, Your Honor. Just very 

1 7 briefly, first of all, I think equating Apple with 

18 Apple's counsel is improper. You've already had 

19 decisions, I believe, in the board which have 

20 confirmed that sharing counsel among different 

21 parties is not establishing a connection between 

22 the parties. 
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1 And the second i ssue lS I more or les s 

2 echo the comment s from Mr. Ashe regardi ng the 

3 timelines s of the question that ' s being presented 

4 in this case . 

5 JUDGE TI ERNEY: At t h i s point in t ime 

6 MR. PALYS: I t hi n k - I ' m sorry, Your 

7 Honor _ I t ' s J oe Pal ys_ I apol ogize again. I jus t 

8 wanted 30 seconds of your time j ust to respond to 

9 that las t comment, if tha t 's okay_ 

1 0 JUDGE TIERNEY: Pl e ase do so . 

11 MR . PALYS : One of the things -- I know 

12 we ' r e talking about t he first fac tor in Garman with 

13 addit i onal discovery. On e of the things tha t we 

14 have come across which is o n e of the reasons why we 

15 had some delay raising this i ssue was there's 

1 6 me t adata that ' s b een involved with the App l e or the 

17 RPX petitions . 

18 If you go to t he petitions that we re 

19 provided by or filed with the patent o f fice in the 

20 publ ic recor d you will s ee metadata that p rovides a 

21 l ink b e tween RPX and Apple ' s counse l for these 

22 documents . 
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1 And so we think I c an get into 

2 specifics about that. But we think that provides 

3 us mor e than pure specul ation whether -- this is 

4 one factor again coupl ed wi th a ll the other factors 

5 that we raised on this issue that there is --

6 worthy of additiona l - - at least additional 

7 d iscovery in this matter . 

8 J UDGE TIERNEY: At this point in t ime 

9 the panel will t ake it under advisement . We 'll b e 

10 back on the phone in approximately three minutes. 

11 It's 4:21. Let' s shoot for 4:25 . I would like to 

12 talk to my co-pane list s to see how we would like to 

13 proceed. We wil l be on the phone at 4 : 25. Thank 

14 you, ever yone. I am muting my phone now. 

15 (Pause.} 

16 JUDGE TIERNEY: This i s Judges Tierney 

17 and Easthom back on the line. Is Judge Siu back on 

18 the line now? 

19 JUDGE SIU: Yes, sir . I'm back on the 

20 line . 

21 JUDGE TIERNEY: We l come back. The panel 

22 has -- I ' ll just confirm . An RPX representative on 
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1 t he l ine? 

2 MR. AS HE : Yes . He r e . 

3 JUDGE TIERNEY: Apple representat i ve on 

4 the line? 

5 MR . KUSHAN: Yes , Your Honor . 

6 JU DGE TI ERNEY: And Vi r netx , you ' re 

7 represent ed? Mr. Pa l ys stil l o n t h e l ine? 

8 MR . PALYS: Ye s , s ir. 

9 JUDGE TIERNEY: I as k that because once 

10 I went off l ine and came back a nd I think I came 

11 back a minute early and one counse l was aghast that 

12 we had started t a l ki ng and h a dn ' t confirmed that he 

13 was o n t h e l i ne . 

14 So now tha t we are confirmed that 

15 everyone is avai lable, the panel has conferred and 

1 6 come to the f o llowi ng conclusions . Based upon t he 

1 7 discussion today RPX has confirmed that the 

18 statements made in i ts petitions a re correct . 

19 Specifi cally RPX has confirmed t o the 

20 board ' s satisfacti on at this point in time that 

21 t hey exe rcise sole discussion in deciding whether 

22 to f ile the petitions. RPX again has confirmed 

, 

I 
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1 that they alone shall control the participation in 

2 the proceeding, and RPX again has confirmed that 

3 they alone are responsible for paying the cost of 

4 preparing and filing the petitions and subsequent 

5 costs in connection with the proceedings. 

6 Based on their confirmation of the 

7 statements in the petition, we decline at this 

8 point to go ahead and authorize additional 

9 discovery on the issue of the real party in 

10 interest. 

11 We, however, do note for the record that 

12 should Virnetx wish to pursue the issue they are 

13 free to pursue the issue in a patent owner 

14 preliminary response based upon the evidence and 

15 the facts that they have before them and we look 

16 forward to seeing their arguments should they wish 

17 to bring it to our attention in the form of a 

18 patented owner preliminary response. 

19 Having so ruled we do go to the parties 

20 to see if they have any questions or concerns. We 

21 will start right now with Virnetx. Do you have any 

22 questions regarding our decision? 
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1 

2 

3 

4 

5 

6 

MR. PALYS: No, Your Honor. 

JUDGE TIERNEY: Apple? 

MR. KUSHAN: No, Your Honor. 

JUDGE TIERNEY: RPX? 

MR. ASHE: No, Your Honor. 

JUDGE TIERNEY: Having ruled on that, I 

7 believe that covered the issues that were brought 

B to our attention for the purposes of this call. 

9 However it may have come to the parties' attention 

10 that there may be additional issues. So before we 

11 adjourn today I will go back to the parties to make 

12 sure that there are no additional issues for 

13 discussion. 

14 I'll start with Virnetx. Are there any 

15 additional issues today? 

16 

17 

18 

1 9 

MR. PALYS: Your Honor. 

JUDGE TIERNEY: Apple? 

MR. KUSHAN: No, Your Honor. 

J UDGE TIERNEY: And last but not least, 

20 RPX, are there any additional issues we need to 

21 discuss before we adjourn today? 

22 MR. ASHE: Thank you. No, Your Honor. 
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1 JUDGE TIERNEY: It's been a little 

2 longer conference call than I expected but at least 

3 we covered quite a bit of ground today. Should any 

4 lssues arise please bring them to our attention. 

5 We do look forward to receiving a copy 

6 of the transcript. I just ask as a matter of form 

7 approximately how long do you expect before a 

8 transcript would be filed here? And I'm not asking 

9 

10 

for it to be rushed. I'm just generally asking 

what time frame do you expect to file one. And 

11 please do file it under seal, given the information 

12 we've been discussing today. 

13 MR. PALYS: This is Joseph Palys. Hey, 

14 Jon, can you let us know how fast you think you can 

15 get it? 

16 

17 Monday. 

18 

THE REPORTER: I could huve it to you 

JUDGE TIERNEY: That is fine with us. 

19 was just inquiring for more informational purpose. 

20 If you needed more time than that that's also 

21 acceptable. We just wanted to know approximately 

22 when to expect it. 
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1 MR . PALYS : Understood. 

2 JUDGE TI ERNEY : So do not in any way 

3 fee l rushed on gett i ng the transcript i n , but once 

4 you do get i t , yo u know, obviously s oone r is bette r 

5 t han l ate r , b ut I ' m not as ki ng you t o exped i t e . 

6 All r i gh t? 

7 So are there any questi o ns a bout fi ling 

8 o f t he t ransc r ipt that we n eed t o d i s cuss or are we 

9 r e ady t o ad j ourn ? Mr . Pa l ys? It ' s up to you . 

10 Anything you need to - -

11 MR. PALYS : No . No t h i ng fu r ther , You r 

12 Honor . 

13 JU DGE TIERNEY : Al l right . Well, thank 

14 you. That adjourns ou r call f or toda y . We ' ll have 

15 an order commemo r ating it. But aga i n, we do have a 

16 transc r i p t cov e r i n g wha t we discussed tod ny so the 

17 o r d er goi n g out will be mo r e a short e r f orm because 

18 t h e informat i on which we dis cussed i s alread y 

19 recorded v i a the t ranscri p t. 

20 Thank you , everyone . We l ook fo rwa r d to 

21 goi ng forward wi th t h is case . Sh ould anything 

22 arise, we look fo r wa r d to t a lking t o you again . 
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2 

3 

4 

But until then we're adjourned. Thank you. 

MR. KUSHAN: Thank you, Your Honor. 

MR. PALYS: Thank you, Your Honor. 

MR. ASHE: Thank you. 

5 (Whereupon, the conference call ended at 

6 4:30p.m. EST.) 
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