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PROCLELEDINGS
JUDGE TIERNEY: Due te the issues that were
raised previocusly, I'm going to begin the call by

asking is everyone con the line at this point in time

TTTE T

subject to the protective order. If not, please speak

up .

I note no one objected to or pointed out
that they were not subject to the protective order.
Accordingly, everyone on the line today is subject to

the boards default protective order. If there's any

questions about that please speak up now or we'll

begin. Hearing no objection, we'll begin today.

VirnetX, I believe we left off with some
questions and concerns possibly about a discovery that
was occurring in district court, and we wanted to have
a few more details, so 1'd like ycu to begin today by
giving us & little background on the district court
action and just a brief overview of the nature and
scope of the discovery to date in those cases as it may
pertain to this proceeding today.

MR. PALYS: Sure, Your Honor. Yeah, as we

left off the board asked us to look intc what discovery

R R e e B R e T e e e T S e s e s e st e et st b G ooy 222
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was being sought in the district court litigation.

We've had time to do that and we'we obtained copies of

the discovery request, and I'1l be happy to discuss

them with you and get into any details that you want

tio :
I'd just like to raise a couple of points

before I do that because I think they're relevant to

this type of discovery. The first point, Your Honor,
is that discovery that's sought in that district court
from RPX is for purposes of that litigation. Now, as
you'll know —-

MR. HOWISON: This is Greg Howison.

I

JUDGE TIERNEY: Thank you for joining, and

just confirming you're subject to the protective order?

MR. HOWISON: Yes, subject to the protective :
order, vyes.
JUDGE TIERNEY: Thank you. Mr. Palys,

please continue.

MR. PALYS: Thank you, sir. Now, you're

going to see there is some overlap with the type of

information that's sought in the district court and

with the real party of interest issues that we're

888.433.3767 | WWW.PLANETDEPOS.COM
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discussing in these proceedings, but that cverlap in
the discovery itselflf is for purposes of that
litigation.

The second point, Your Honor, is that

currently RPX in that district court proceeding is

refusing tc provide any discovery in that litigation

T

and, in fact, RPX had objected to that discovery before

TR B 4

Mr. Ashe even raised this issue on the call last week.
JUDGE TIERNEY: Mr. Palys, could you please
clarify for us? You say that litigation. Give us a
little background on what you're referring to as that
litigation. %
MR. PALYS: Sure. I'm sorry, sir. So
there's litigation between VirnetX and Apple. I'm

locking up the captions right now, sir. There's a

matter, Civil Action Number 611CD-563, and that's

pending in the Eastern District of Texas, Tyler
Division, and that's against Apple, Incorporated.

And then there's another litigation in the
same district, Your Honor, against Microsoft

Corporation, and that's €13CD-351. There's actually

another Civil Acticn Number for the Apple one I forgot

388.433.3767 | WWW PLANETDEPOS.COM
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to mention, Your Honor. I think they're the same
action, just different action numbers. That's
612CD-855, and in these —— that's what I was referring

to with those litigations.

JUDGE TIERNEY: Thank you.

MR. PALYS: Sure. So back to that second
point ——

MR. ASHE: Your Honor, just since we're
discussing this litigation, we should note that RPX is
not a party to any of the suits that were described.

JUDGE TIERNEY: That's right. That was
clear from the caption at this peint. Let's let Mr.
Palys have the floor and go over the details and then
you will have an opportunity to chime in, but let's
tinish up with Mr. Palys.

MR. PALYS: Thank you, sir. Continuing on
with what I was saying, basically the point here is
that to the extent RPX may be forced to give that
discovery in those litigations, I should say, because
there's two of them, we don't know when and if that may
be.

And lastly, really, Your Honor, is that even

TITRITIT T LT ey

P OnTEnRoRPROTHIE
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1f RPX is forced by court order or otherwise to give
the discovery that's being sought in there it's covered
by a protective order, and we raised this I believe
last week if that's so.

Even 1f the discovery is available in the
litigation for. purposes of that litigation we can't use
it here in these proceedings, and I believe there is
some — at least some —— at least one board decision
where the board has basically left issues of the
protective order at the district court level to the
district court.

So basically given the speed of these
proceedings, we believe the proper mechanism here is to
address the real party of interest issues in these
proceedings throucgh the additional discovery mechanisms
provided under the rules in Garmin, and so I just
wanted to make sure the beard is aware of those issues
here. I'm happy to go into the discovery that's being
socught and any details that the bocard may want to.

JUDGE TIERNEY: Well, we're talking in

general discovery sought. It has been mentioned at

least from the caption it would appear RPX is not a

888.433.3767 | WWW.PLANETDEPOS.COM
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party. Please explain, first of all, why the discovery
would be sought against a nonparty here or a third
party, and what is the scope of the discovery that is
being sought. You mentioned there was a overlap.

Could you give a few more details?

MR. PALYS: ©Sure. 3o the categories of
information sought in the RPX subpoenas, Your Honor,
relates to —-- the RPX's corporate structure,
organization, what it does, 1ts interests,
relationship, communications with various companies
including Apple, Microsoft, Cisco, New Bay, et cetera,
and that's the majority of the type of information
sought by the -- the discovery request in topics.

There's also another category that relates
to VirnetX's paténts and the various IPR petitions,
real party Iin interest, and prior art related to
VirnetX's patents.

JUDGE TIERNEY: Okay. So they were seeking
discovery in the district court specific to the IPRs?

MR. PALYS: That's right.

JUDGE TIERNEY: ©Okay. And how does that

pertain to the district court litigation?

11

888.433.3767 | WWW.PLANETDEPOS.COM
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MR. PALYS3: Well, as I understand it there's
several issues, I believe, and again I just want to
make sure the record is clear that we don't represent

VirnetX in the litigation, but for terms of --

JUDGE TIERNEY: Let me stop there. Do you
represent VirnetX today?

MR. PALYS: Yes, Your Honor.

JUDCGE TIERNEY: Okay. So you're
representing VirnetX in general, so I just want to keep
it clear that when you're speaking you're speaking for
VirnetX today?

MR. PALYS: Yes, Your Honor.

JUDGE TIERNEY: OCkay. Thank you.

MR. PALYS: Yes, Your Honor. Sc my point
was ~- 1s that there are issues relating to the
litigation why that discovery be sought. One example
would be estoppel issues under Section 315.

There could be sntities that may be in

privity with RPX, and if -- for example, if these IPR

proceedings proceed and there's an estoppel that

applies, the issue of who's in privity with that

estoppel may apply in terms of a litigation issue,

888.433.3767 | WWW PLANETDEPOS.COM
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JUDGE TIERNEY: Let's stop today. Is Lhere
any potential for estoppel if we ended the case today

with a noninstitution?

FEEREES  FERES T LR EE L

MR. PALYS: Well, my understanding is that

estoppel doesn't apply until a final written decision.
JUDGE TIERNEY: But you've already sought
discovery on an issue that is not an actual issue then.

You've taken upon a potential issue that may or may not

ocCccur.

MR. PALYS: Well, yeah. Again, ny —- let me

-— I just want to say the reason why I brought up that

I don't represent VirnetX in the litigation issue is
not just to say I don't represent VirnetX, Your Honor.
I just want to be clear that there's issues that
litigation counsel may be best to address some of these
issues.

So I want to make sure that I'm just
mindful, and what I'm saying here has been my basis of
representing VirnetX in these proceedings, but having

said that, the idea that they're seeking discovery

during discovery of a litigation I think that -- I
don't see a -- I guess a problem with doing that

.
888.433.3767 | WWW PLANETDEPOS.COM
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because there's a time frame, as you know, to seek the
discovery.

And the estoppel issues that may occur will
eventually —— may occur after the —-- if an estoppel
issue railses, and of course there's alsc broader
discovery in district court under at least the federal
rules that apply there, too.

JUDGE TIERNEY: I would like to know for
purposes of today if VirnetX obtained information it
thought was pertinent to this case through their
discovery in the district court litigation would you
then try and bring that to our attention?

MR. PALYS: If it was relevant to this case,
absolutely, Your Honor, but the issue here is that ——
as I kind of peointed out in the beginning is that it's
not available,

We can't use it under the protective order
right now, sc basically again RPX is refusing to
provide any discovery, but if they are for some reason,
if they're compelled to produce this discovery and
there's some overlap of information that's relevant to

the narrow issues bLhat we're discussing for these

888.433.3767 | WWW PLANETDEPOS.COM

14




10

L&

12

13

14

15

16

17

18

19

20

21

SR | P HONIC CONFERENCE CALL HELD BEFORE JUDGES EASTHOM, 51U, TEERNEY
CONDUCTED ON THURSDAY, JANUARY 16, 2013

15

proceedings, well, certainly we would raise that to the
board's attention.

I mean, the point here is, Ycur Honor, we're
-— we think that the mechanisms for the proceedings
here are proper throucgh additicnal -- the additicnal
discovery mechanisms and the rules allowing such
discovery for these IPR proceedings. There's — the
fact that there's discovery ongoing in a litigation,
again it 1s focused toward these issues in a
litigation.

JUDGE TIERNEY: Forgetting the focus to the
litigation ilssues, but their focus right now i1s on the
second category to the IPR issues apparently.

MR. MCDI: Your Henor, I can try to maybke
address that question, TI'l1l try. So I think that the
issue is similar as to what Mr. Palys was saving.
Obviously the reason the IPR issues are —- were raised
in those subpoenas te RPX in the district court, our
understanding is again for ilssues raised in the
district court yet, vou know, we don't deny having

locked at the discovery.

888.433.3767 | WWW PLANETDEPOS.COM
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will be seeking from the board. You know, that's —-—
obviously was the purpose of the last three calls, not
including this cone, but that discovery always was
intended for use in the district court, and one 1ssue
we have is RPX, if and when it gives VirnelX any
information in theose litigations, we may not seven know
what the informaticn is because it's presumably going
to be marked under the protective order in those cases.

So we may not be —-— even though VirnetX may
have that information, Your Honor, or VirnetX's counsel
might have it, as counsel for VirnetX in these IPR
proceedings we may never see that information, so
that's tLhe l1ssue we're having.

But we can assure you that the discovery
that we're seeking 1is for purposes of the district
court, and as vcou're well aware Ltc the extent that
discovery is improper for the district court ohviously
RPX has already objected and that's an issue for the
district court to decide, and presumably it will decide
that issue at some point.

As we stand today, RPX has cbjected tc every

single request in the district court, and it has

888.433.3767 | WWW . PLANETDEPOS.COM
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clearly told VirnetX it does not intend to provide any
documents or testimony, so I feel the issue may be moot
at this point. Again, we're happy to seek the board's
guidance on this i1ssue. If RPX ¢n this call today
tells us they are willing to give information in the

district court we are more than happy to withdraw the

request here, Your Honor. ;

We are trying to figure out how do we get -
this information in front of Your Honor in these IPR
proceedings, because again given the speed of the ?

proceedings we may be in a situation where let's say

RPX is compelled to produce that discovery by the

it

district court in the district court litigation. It
may be too late. These proceedings may be well
underway . §
And we obviously would like tc bring these i
issues up to the board now through the mechanisms
provided by Garmin, through the AIA, and as you're well

aware the trial practice guide actually does say one of

the issues that should be raised early in the cases is
the real party in interest, and that's precisely what

we've done here, so we would of course seek Your

AT L S 3 R T D e T LT AT R Yo £ 2 e e o S e L TS TP TP Ly PTG S oy s s L T
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1 llonor's guidance where we go from here, but that's our
2 position.
3 JUDGE TIERNEY: Anything else before 1 turn
4 it over to Apple == I'll turn it over next to RPX, but
5 is there anything further from VirnetX?
6 MR. PALYS: No, Your Honor.
7 JUDGE TIERNEY: OQOkay. RPX, if you'd like to
8 address some of the issues that were raised you may do %
9 SC Nnow.
10 MR. ASHE: Okay. Thank you, Your Honor.
11 First with regard to the characterization of the :
12 subpoenas that were served on RPX, I disagree with the
13 characterization that they're anything other than
14 directed to these proceedings.
15 And the discovery that they're seeking in
16 the district court is essentially the same as what
17 they're driving for here, and that is the underlying
18 facts for the real party in interest, and I think that
19 Your Honor has touched on the appropriate issue with
20 respect to the district court, and that's one of
21 ripeness.

888.433.3767 | WWW.PLANETDEPOS.COM
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not ripe In Lhe districl court, and therefore really
isn't an explanation for the timing of these subpoenas
being filed on RPX. The filing c¢f the subpoenas on RPX
coincided with VirnetX's request to access the
documents that were filed under seal with the RPX
petitions.

Therefore, at least from the RPX
perspective, these —— it seems to be a coordinated
effort to really, you know, sgueeze the information out
of RPX. Just basically the district court subpoenas,
1f it's not ripe and they're barred from using it in a
—— because of the protective order, then really those
subpoenas amount to nothing more than harassment, and
that's RPX's position.

RPX has objected to the subpcenas that were
served on it. It is continuing to go through the
district court process, and the context in which ¥
raised this issue on the last call related to the undue
burden and delay that these subpoenas are causing RPX
outside of the IPR proceeding, so I think those are

important peints to keep in mind as we go forward. Are

there any other issues you'd like me to address?

888.433.3767 | WWW PLANETDEPOS.COM
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JUDGE TIERNEY: Not at this time. 1I'll turn E
it over to Judge Siu, Judge Easthom. Any questions you é
have before we go to Apple? %

JUDGE EASTHOM: No, I don't have any
questions. %

JUDGE SIU: No questions.

JUDGE TIERNEY: Okay. At this time we'll L:
get give the floor to Apple to see if there are any :
comments Apple would like to provide on this issue.

MR. KUSHAN: Thank you, Your Honor. Well,

first and foremost, we just want to reiterate our
concern that all the things we're going through with
the briefing or possible briefing in this issue not

become a reason to delay any of the proceedings.

That's been our overarching concern with engagement of
this issue.
I think we look at this issue with kind of a

jaded eye because there's an issue of futility. We

assume that even if you were to authorize discovery
you're going to end up with where you are today with
your knowledge of what you know, and what we believe is

from what you already know there's no basis for

888.433.3767 | WWW PLANETDEPOS.COM
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privity.

We would welcome, you know, if the bhoard
deems it appropriate a briefing of the issue to make
sure that there's a clear record as to why you would or
would not grant any discovery, but we lock at this with
primarily a concern, it being ancther diversionary
tactic that might be used to delay the proceedings.

And one question I do have is logistical,
and that i1s the issues that relate to the privity
cuestion I think pertain to the RPX petitions. I don't
think there's been any question that Apple's petitions
against the €97 patent are timely filed, and there 1is
no privity issue, and so if you were to authorize
briefing we just want to make sure we understand how we
would participate in that briefing.

And jusﬁ as a housckeeping matter, we are
wondering how to get copies of confidential deposition
transcripts that are not being filed in our petitions,
so those are the issues I wanted to raise.

JUDGE TIERNEY: TIs there anything else from
-— I'11 gc back to VirnetX before we take a few moments

by the panel and discuss the matter. Anything from

R I AT i 6 PEVPAT T A4 1T AR
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VirnetX you need to reply to before we take a brief
recess?

MR. PALYS: No, Your Honor. Unless you have
any questicns for us we're open.

JUDGE TIERNEY: I have no guestions at this
time. I note it's about 4:18. 1I'd like to confer with
my colleagues for a couple of minutes. We'll be back
on the line in approximately three or four minutes.
Please have your phones stay con the line while we
discuss the matter. Thank you.

{(There was a brief recess in the
preoceedings.)

JUDGE TIERNEY: The panel has conferred.
Judge Siu, are you back on line?

JUDGE STU: Yes, I'm back on line.

JUDGE TIERNEY: Judge Easthom, are vyou back
on line?

JUDGE EASTHOM: Yes, I am.

JUDGE TIERNEY: Thank ycu. Just to confirm
the parties are back on the line, do we have a
representative from VirnetX?

MR. PALYS: Yes, Your Honor.

888.433.3767 | WWW PLANETDEPOS.COM
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JUDGE TILERNLY : REPX?

MR. ASHE: Yes, 0Oliver Ashe.

MR. KUSHAN: And Jeff Kushan.

JUDGE TIERNEY:  Good. The panel has
conferred and come to the following decision. At this

time we will authorize briefing, but a very limited

briefing on the issue, whether or not additionatl

discovery shall be granted. A briefing will be limited
to five pages given that we've already had extensive
discussions.

We've had three phone calls already going
into these issues. The question then becomes of
timing. I believe at the last call we were going to
have approximately a week given for filing a motion on
discovery, for additional discovery. I would like to
start with VirnetX whether or not that one week 1is
still appropriate.

MR. PALYS: Yes, Your Honor. 0f course

we'll entertain anything, earlier dates i1if the board
wouid like to discuss that.
JUDGE TIERNEY: I leave it up to you. You

would be the ones filing the moticn. If you'd like it

e T T T S P T R P EE R P R
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sooner, that would be [ine with us. If you need a
week, that's fine. If you need longer, let's discuss.

MR. MODI: Your Honor, I think a week would
be fine. I did want to get clarification on the page
limitations, Your Honor. I assume ycu're saying one
motion for all —-- both the IPRs?

JUDGE TIERNEY: Yes, I am.

MR. 'MODI: Okay. Your Honor, of course
we'll do our best to meet the limitation, but it may be
nice to just have a couple of extra pages, but of
course we'll go with the board's discretion on the
pages.

JUDGE TIERNEY: Please advise me why, after
the three calls, we would need more than five pages.
If you do need it, let me know now.

MR. MODI: VYour Honor, cbviously we haven't,
you know, written the motion, and if I may just given
we have to go through and, you know, make our case I
was Jjust thinking that five pages may be Jjust —- you
know, we were thinking more like seven. It wasn't
going to be a lot. We were just thinking a couple of

-extra pages might be helpful, Your Honor.

RN I TR e r
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JUDGE TIERNEY: TI'11 exercise discretion
today. I will give the seven pages absent an objection
from my colleagues. I de not hear an objection from my

colleagues. I will go ahead and we will as a panel
then give seven pages. Again, we want this kept
focused given the amount of discussion we've already
had on these issues.

I think the question then becomes for
purposes of putting in oppositicns, we do have two
separate parties that are challenging the VirnetX
patents. There are two different cases, and
particularly there's the Apple cases and there's also
the RPX cases. How do we handle those as a procedural
matter? Should we have Apple respond and oppose?

Let's back up. Is VirnetX seeking the
additional discovery in the Apple cases, or is it
solely in the RPX cases vyou'll be seeking additional
discovery?

MR. PALYS: Well, Your Honor, I'm glad you
asked that question because I did have a question for
the board on this. To answer your question, we're

seeking discovery in the RPX matters,

but because Apple

888.433.3767 | WWW . PLANETDEPOS.COM
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is involved with these RPI issues we're actually going
to ask the board's guidance on this.

We understand that your order —-- correct me
if I'm wrong, sir —-- relates tco seeking additional
discovery from RPX, but we were wondering what the
procedures or what guidance the board can give us for
seeking discovery from Apple on these issues, and it
probably —— I think we should be in the RPX matter, so
I think that might be under 4252. I'm not guite sure.
I just wanted to seek the board's guidance on this.

JUDGE TIERNEY: Well, this is an interesting
case because there are different patents involved,
separate families. However, if you are ——- and I wasn't
clear. If you are seeking information from Apple would
it be appropriate then to just have the same motion
filed in both sets of cases but being clear as to who
you're seeking which information from?

If you're seeking particular information
from RPX you can identify it as RPX only information.
If it's from Apple it's Apple only. But it would be --

the same discovery motion could be filed in each of the

sets of cases. Is that appropriate?

888.433.3767 | WWW.PLANETDEPOS.COM
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MR, PALYS: Well, the question I have, or I
guess the comment, Your Honor, is that the Apple
matters that I think Mr. Kushan raises, they're
different patents --

JUDGE TIERNEY: Yes, they are.

MR. PALYS: —— that are raised, so that's
why we're seeking narrow discovery regarding the
patents related to the RPX matters. I'm not sure if it
would be appropriate to seek discovery in those Apple
matters. Of course we'll be happy to entertain however
the beard would like to proceed, but we were thinking
more of maybe it has to go procedurally in the RPX
matters, but of course we'll follow the beoard's
guidance.

MR. EKUSHAN: Well, Your Honor, I guess the
questicon I'm still wondering, is VirnetX seeking
discovery of Apple or are they seeking discovery only
of RPX, because that will influence 1 think ocur views
on the level of cur participation.

JUDGE TIERNEY: Understocd. Again, it's not

entirely clear to me. That's why I'm trying to sort it

out as Lo who the discovery is actually being sought

888.433.3767 | WWW . PLANETDEPOS.COM
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from. VirnetX, will you be seeking documents,
infermation from Apple through the additional discovery
motions?

MR. PALYS: Yes, Your Honor, that's the
intention. We are just seeking guidance on how to do
that, so we will be seeking from RPX and Apple.

JUDGE TIERNEY: So it would be Apple, but it
would not be pertaining to the 850 or 697 patent?

MR. PALYS: That's cecrrect, Your Honor. e X
would be related to the RPX matters.

JUDGE TIERNEY: And with regard to the RPX
it would be third party essentially request?

MR. PALYS: Exactly. That's what I was
seeking guidance on. If we seek discovery from the
Apple in the RPX matters I think it's third party
discovery. That's what I was seeking guidance on, Your
Henor .

MR. ASHE: I'm just wondering are there
still requests for reconsideration pending with respect
to these -- the patents that are involved in the RPX

versus VirnetX? Are there —-- is that case still alive

with regard to the Apple versus VirnetX on the same

888.433.3767 | WWW.PLANETDEPOS.COM
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patents, and does that play into the equation of third
party versus nct third party?

JUDGE TIERNEY: Who is that question
directed to, Mr. Ashe?

MR. ASHE: I was just throwing it out for ——
I did not direct it to anyone.

(Laughter.)

MR. KUSHAN: Obviously we would say yes, 1
think we would, but it's up to the panel I guess to
decide where the cases sit at this point with the
rehearing motion.

MR. PALYS: T tell you what, T know it's a
question. T'11 just do the opposite of Mr. RKushan.

{Laughter.)

MR. PALYS: Sorry, Your Honor.

JUDGE TIERNEY: Not a problem. So there are
rules basically saying that i1f you wish to seek
information via subpoena yvcu can come to us. As long
as yvou're seeking information you must come to us
before you seek a subpoena, so there is contemplaticn
of getting information via third party.

It's unusual because the third party is

888.433.3767 | WWW PLANETDEPOS.COM
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actually present and it's in the same family of cases,
so it's a little mcre unusual situation. What I'd like
to do in this situation, and I'd like to discuss 1t
with the parties, is the motiocn would then be filed at
-— what I'm saying is because it's directed to the

information regarding that RPX challenge patents the

motion should go in the RPX cases.

However, as far as an opposition RPX clearly
would be able to oppose, and I want to understand -- I
would also be wanting to authorize, because the third
parties actually could be impacted and its present, I
want to know are there any objecticns to having Apple
file a opposition in the RPX cases. I'm going to start
off with VirnetX. Do you see any objections that I
need to be aware of?

MR. PALYS: No objections on the substance,
Your Henor. T think obviously that's fair to give
Apple an opportunity to respond. Just procedurally I

guess what I would ask is that if they're geoing to file

an opposition would that be a combined jeoint opposition

so that way VirnetX is not getting I guess arguments

from -- like double the amount of arcuments against

888.433.3767 | WWW.PLANETDEPOS.COM
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VirnetX.

JUDGE TIERNEY: At this point it hasn't been

established that they're actually in -- that they're
one and the same, so I'd rather not require them to

combined., They may have different interests in

be

responding at this time, so my understanding would be

that Apple would file their opposition and RPX would

file a separate opposition, but they would be filed in
the RPX cases.

I1'll start again geoing back to VirnetX. Do
you have —-- I'm not hearing an objection. Do you have

one at this point that I need to be aware of?

MR. PALYS: No, Your Honor.

JUDGE TIERNEY: Okay. And this is just
procedurally. RPX, do you have any procedural
objections to having Apple file their cppeositions in
your IPRs?

MR. ASHE: No, Your Honor.

JUDGE TIERNEY: Apple, do you have any
problems that I need to be aware of on a procedural
level?

MR. KUSHAN: I have one procedural

B e B e e e e e e e L e e L i S R e e Pt
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clarification we need. We are not able to see any
confidential information that has been filed in the RPX
petitions and, for example, there's now going to be two
transcripts that are under seal.

And I would ask, you know, if it's possible
for us to, you know, unseal the transcripts giving the
parties with interests impacted by doing that an
opportunity to perhaps redact the transcript so that we
can share the information with our client for one
reason, and also to use it in connection with filing an
opposition.

And I'm raising it now simply because it is
a procedural guestion as I heard —— you know, as I've
gone through this from memory the issues that have been
discussed I'm not clear what information merits
confidentiality, and obviously I'm not gecing to presume
to know what each party's oppositions are, but if
there's a possibility of creating a redacted public
versions cf these transcripts it would be helpful so
that we could interact with our client and file our
oppcsitions.

JUDGE TIERNEY: I'm amenable to a redacted

888.433.3767 | WWW PLANETDEPOS.COM
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transcript. Having Thought about 1t IT'm not certain
that we would even need that many redactions, but I do
leave it to RPX and VirnetX as to that point. Weould
there be a problem going through and filing a redacted
versicon of the transcript from the prior calls?

MR. MODI: Your Honor, there wouldn't be a
problem. In fact, we would prefer that. We were
actually going to raise that issue with the board.

JUDGE TIERNEY: Again, we understood that
they may need to be sealed because we didn't know where
the conversaticns wculd go. Looking kack, I'm not sure
that we have information that would be necessarily
needed to be sealed, but again, T would leave that to
the parties discretion. Maybe Lhey'll catch something
I would not be aware of.

Mr. Ashe or RPX, do you have any chijection
to filing at a minimum a redacted version or making the
transcript in an unsealed version?

MR. ASHE: Prcbably no objection to a
redacted form. It was -- RPX had requested that it bhe
at least the last —— the second — the transcript for

the second call be put under seal because there were
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issues of confidentiality, et cetera, so I think =z

redacted form prcbably would not be a problem.

avallable just generally to the public, and I'm not

not acted on.any mcticons to sealing these. Filing a
redacted transcript would be very beneficial.
Obvicusly there is a public interest in getting
information out to the public where you have a case.
So there's a preference to trying to file
redacted information rather than just carte blanche
sealing an entire document. If you can find those
portions which you bhelieve to be confidential and
redact those only and file a redacted copy I would

appreclate it.

with them first, and they may just agree to make the

iz JES SRS R T P = e i R R R LA L
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I would have to check with my client before

agreeing that, you know, the transcripts could be made
saying that they would obiject te that, but if -- it's

something I would require clearance from them before.

JUDGE TIERNEY: Understood. Again, we have

MR. ASHE: Okay. If I could Jjust check with

my client. Maybe the easier thing toc do is just check

transcript publicly available and then we don't have to

34
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go through the redaction process and all of that.

JUDGE TIERNEY: That would help moot the
issue.

MR. ASHE: Yeah, exactly, so, you know, I
think that's something that I can probably accomplish
this afternoon or tomorrow morning, and how you want me
to convey that, you know, whatever you want I can do.

MR. KUSHAN: Maybe in the interests of
efficiency maybe the panel could just simply authorize
a filing either of the Ttranscript or a redacted cocpy by
RPX, and then it should just come in whichever form is
appropriate.

MR. ASHE: I think that makes sense.

JUDGE TIERNEY: RPX is authorized to file
either the redacted or unredacted version. If we could
have it by Monday so that Apple may take the necessary
steps based on the information ccocntained in the
transcript.

MR. ASHE: Okay. That sounds reasonable to
RPX.

JUDGE TIERNEY: Is there anything else we

need to discuss cther than the transcripts going to

888.433.3767 | WWW PLANETDEPOS.COM
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Apple since Apple raised the issue?

MR. KUSHAN: No, Your Honor, that takes care
of the guestion that I had raised.

JUDGE TIERNEY: So geoing back to what my
understanding is, I just want to confirm with the
parties to see if there's scmething more we need to
discuss.

My understanding is what we're authorizing
today was that Virngtx would file a motion for
additional discovery. The motion for additional
discovery won't be directed to RPX's petiticns, the
patents involved there, but it will be seseking
information not only of RPX but also of Apple.

Accordingly, the beard has taken it, in
light of the specific request authorized an opposition
be filed in the RPX petitions by not just RPX but also
an opposition would be filed by Apple, the third party
for those cases. The motions as well as the
oppositions would be limited to seven pages each.

RP¥ and Apple would noct need to file a joint
mcticn given that it's not been shown at this time that

they are one in the same real party in interest or

888.433.3767 | WWW PLANETDEPOS.COM
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privies. 1s there anything else we need to cover?

MR. MODI: Your Honor, I just —— I have two
polnts that I wanted to meke just so the record is
clear. With respect to the transcripts from the first
-- or the transcript I should say from the first call,
Your Honor, if you recall 1in that call we did discuss
the Apple IPRs —— the two Apple IPRs also, so when we
actually filed our transcript we filed it in all cases,
the two Apple IPRs and in the seven RPX IPRs under
seal, so I just wanted to make sure the record
reflected that and there was no misunderstanding on
anvone's part. That's one point.

The second point I want to make, Your Honor,
15 with respect to the motion that VirnetX will be
fiiing, as you can appreciate it may actually discuss
the addendum that RPX said is confidential, which, vou
know, they've said they're geoing to be filing a
redacted version or an unsealed addendum.

To the extent it remains confidential we
just seek permission now to file that motion under
seal. We would be happy to file a redacted wversiocn of

that motion as well. TIf you could just give us a

ey

$88.433.3767 | WWW.PLANETDEPOS.COM

37




10

11

12

13

14

15

16

17

18

19

20

21

22

SR 1-! FPHONIC CONFERENCE CALL HELD BEFORE JUDGES EASTHOM, SIU. TIERNEY
CONDUCTED ON THURSDAY, JANUARY 16, 2013

e

38

courle of days extra to file a redacted version we
would appreciate that, so those are the twe points 1
wanted to make.

JUDGE TIERNEY: _Apoclogies. You faded out on
my end, Mr. Modi. You're asking to file -- you said
you want to put the motion under seal in case if you
should choose to be referring to confidential
information that's under the new protective order. You
alsc mentioned doing a redacted version, but I couldn't
hear on the phone here. Were you seeking additional
time to file a redacted version?

MR. MODI: Yes, Your Honor, if we could just
have a day or two to prepare the redacted version just
toc make sure. You know, we are cbvicusly being
sensitive to RPX and their confidential information.

If we could just get a day or two to file a redacted
version cbviously we'll get the under seal version on
file within a week.

JUDGE TIERNEY: All right. Here's what I'm
looking at. The sealed version would come in on the
23rd. An oppositicn also under seal would come in a

week later is what I'm currently thinking unless I have

888.433.3767 | WWW.PLANETDEPOS.COM
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an objection. The unredacted version will contain no
more information, should we put it that way.

Tt'11l be the same information but having
redactlions. T have no problem having that come in on
the 27th, and then giving also a couple of extra days
the redacted opposition would come in on the 3rd., Do
have any cbjections to that time line starting with
Apple?

MR. KUSHAN: A minor issue --

{Laughter.)

MR. KUSHAN: I'm so sorry. It's just
because in order for us to communicate with our client
we have to go with the redacted versions of these
documents, and so 1f there's a way of just having us
file with -- maybe a week from the 27th. I don't want
more time.

JUDGE TIERNEY: Why don't —-

MR. KUSHAN: I just want a week from the
redacted version.

JUDGE TIERNEY: All right. So let's just
make this simple. All papers, redacted, unredacted,

filed the 27th by the motion, and then redacted,

P e B e e e e e
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unredacted oppositions ccome in on the 3rd. This is
just for cne —— you know, one day, file both. Any
objectlions toe that starting with Virnet®?

MR. PALYS: No, Your Honor.

JUDGE TIERNEY: Apple?

MR. KUSHAN: We're good. Thank you.

JUDCE TIERNEY: RPX?

MR. ASHE: No, Your Honor.

JUDGE TIERNEY: Okay. We ncw have a little
simpler -— T'm looking at January 27tCh, the motlon --
or I'm sorry, February 3rd, the oppositicn. They will
be seven pages each. Is there anything else we need to
discuss today before we adjourn? I'm going to start
with VirnetX since you began the call. Would you like
to have a word before we adjourn?

MR. PALYS: No, Your Honor.

JUDGE TIERNEY: Apple?

MR. KUSHAN: No, Your Honor.

JUDGE TIERNEY: And we're going to leave
last but not least, RPX.

MR, ASHE: No, Your Honor. Thank vyou.

JUDGE TIERNEY: All right. Thank vyou,

888.433.3767 | WWW . PLANETDEPOS.COM
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everyone. We look forward to seeing the motions in
opposition. Should anything arise before then that we

need to be aware of please feel free to contact the

board. Until then, we're adjourned. Thank vyou,
everyone.

MR. KUSHAN: Thank vyou.

MR. ASHE: Thank you.

MR. PALYS: Thank you.

(The telephonic conference call was

concluded at 4:41 p.m.)
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CERTIFICATE OF SHORTHAND REPORTER - NOTARY PUBLIC

I, Bonnie K. Panek, a Notary Public in and
for The State of Texas, the officer before whom the
foregelng proceedings were taken, do hereby certify
that the foregoing transcript 1s a true and correct
record of the proceedings; that said proceedings were
taken by me stenographically and thereafter reduced to
typewriting under my supervision; and that I am neither
counsel for, related to, nor employed by any of the
parties to this case and have no interest, financial or
otherwise, in its outcome.

IN WITNESS WEEREQOF, I have hereunto set my
hand and affixzed my notarial seazl this 17th day of
January, 2014.

My commission expires: Januvary 22, 2017

Q%@’iﬁfwzﬂlﬁ f\“??’“‘wifff{ ’

NOTARY PUBLIC IN AND FOR

THE STATE OF TEXAS
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