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1. With respect to this report, I have been retained as a technical expert by Ericsson

Inc. and Telefonaktiebolaget LM Ericsson (collectively "‘Ericsson”) to address the issues of .

I validity of US. Patent Nos. 5,987,019 (”019 Patent), 6,466,568 (’568 Patent), 6,330,435 (7435

Patent), 6,424,625 (’625 Patent), 6,519,223 (’223 Patent), and 6,772,215 (’215 Patent)

(coilectively “Patents-in—Suit”)

2. I am being paid for my work in this litigation at the rate of $450. per hour. My

compensation does not depend on. the outcome of this litigation. I have no personal interest in

the outcome of this litigation.

3. I reserve the right to modify or supplement my opinion, as well as the bases for

my opinion, based on the nature and content of the documentation, data, proof, and other

evidence or testimony that the defendants or its expert(s) may present or based on. any additional

discovery or other information provided to me or found by me in this matter. .I expect to testify

at trial regarding the matters set forth in this report if asked about these matters by the Court or-

the parties‘ attorneys.

4. I hereby incorporate my Expert Report on Infringement dated January 4, 2013.

I. EXPERT QUALIFICATIONS

5. I have attached a current copy of my curriculum vitae as Exhibit 1. A list of the

cases during at least the last five years in which I have signed a Protective Order, have testified

as an expert either at atrial, hearing, or deposition, or have submitted statements/opinions is

included as Exhibit 1.

6. I attended Michigan State University from 1977 to 1981 as a Merit Scholar and an

Alumni Distinguished Scholar, and. received a bachelor’s degree in Chemistry. I later attended

Carnegie Mellon University from 1988 to 1995, during which time I received both a master’s
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degree (1992) and a PhD. (1996) in Computer Science. My dissertation was entitled “Safe and

Efficient Persistent Heaps” and focused on high performance automatic storage management for

advanced database systems.

7. Before earning my Ph.D‘., I worked for over four years in industry at Silicon .

Solutions, Inc. and Digital Equipment Corporation, developing computer aided design (CAD)

software for the semiconductor and computer sectors. For example, I designed and implemented

systems for VLSI mask generation and VLSI design rule checking. I also built the first graphical

drawing editor for the X window system, Artemis, which included a sophisticated graphical user

interface.

8. I have worked as a professor at tinee universities since 1995; the University of

Pennsylvania,_ the University of Arizona, and The University of Texas at Austin. I was the

recipient of a National Science Foundation. CAREER award for “CAREER: Advancing

Experimental Computer Science in Storage Management and Education” while I was an

Assistant Professor at the University of Pennsylvania. During this time, I also was part of the

DARPA funded SwitchWare project, which was one of the pioneering groups in the area of

Active Isletworking (“AN”). My group developed PLAN, the first domain—specific programming

language for programmable packets, as well as PLANet, the first purely active interwnemar’k.

9; I joined the faculty of The University of Texas at Austin (“UT”), in the

Department of Electrical and Computer Engineering in 1999. In 2005, [I was appointed

Associate Professor with tenure. At UT, my graduate teaching has focused on networking, .

including numerous advanced seminars on mobile and wireless networking. My undergraduate

teaching has included networking, operating systems, and one of UT’s required programming

class, which focuses on programming with abstractions, Java, and data structures.
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1.0. At UT, I continued to develop AN technology and in 2002, my PhD. student,

Mike Hicks, won the ACM SIGPLAN‘ dissertation award for our joint work on software

updating; Along with my PhD. student, S-eong—kyu Song, I focused my AN work on mobile and

wireless networking. As a result, my research shifted away from AN to mobile and wireless

networking in general, especially interactions between the network, the radios, and the physical:

world.

11. ‘ Most of my current research involves the development of Hydra, which is a

working prototype of an advanced software—implemented WiFi network funded primarily by

NSF. The Hydra testbed implements all of the key 802.11N technologies, including MIMO and

frame aggregation (with block acknowledgements). This is documented in my CV and as a

result, ’1 have significant direct experience with the technologies embodied in the patents.

1:. REVIEW AND USE or DOCUMENTS

12. In forming the opinions presented in this report, I have reviewed and relied upon

among other things;

0 Response to Opinions of Dr. Heegard and Dr. Gibsnn Relating to the ’223

_ Patents
.- US. Patent No. 5,987,019

File History of US. Patent No, 5,987,019

US. Patent No. 6,466,568

File History of US. Patent No. 6,466,568

US Patent No. 6,330,435

File History of US. Patent No. 6,330,435

US. Patent No. 6,424,625

File History of US. Patent No. 6,424,625

US. Patent No. 6,519,223

File History of US. Patent No. 6,519,223

- US. Patent No. 6,772,215

0 File History of US. Patent No. 6,772,215,

Transcripts and exhibits for depositions taken in this matter

All documents cited in this report
0 Parties’ Claim Construction Briefs
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The'Expert Report ofDr. Chris ,Heegar'd and prior art references cited therein

The Expert Report ofDr. Jerry Gibson and prior art references cited therein

The Expert Report of Matthew Shoemake

The Expert Reports of Ray Perryman

The Rule 26 Disclosure of Dietmar Petras and accompanying exhibits

The Rule 26 Disclosure ofRobert Adams and accompanying exhibits

The Rule 26 Disclosure of John Fenn and accompanying exhibits

The Rule 26 Disclosure of Fengmin Gong and accompanying exhibits

The Rule 26 Disclosure ofDean Kawaguchi and accompanying exhibits

The Rule 26 Disclosure of Grant McGibney and accompanying exhibits

Defendants’ Amended Invalidity Contentions

‘13. Unless otherwise noted, the deposition transcripts that I relied upon are final, and

I have also reviewed the exhibits thereto. in the case that the transcripts are “roughs” or if the

exhibits are not yet available, I reserved the right to review the final version and/or exhibits as

they become available. The documents I have reviewed and considered for this report are given

in Exhibit 2.

III. LEVEL OF ORDINARY SKILL

14; I hereby incorporate my discussion of the level of ordinary skill in the art from.

my initial infringement report. I'note that Dr. Gibson and Term in general agreement as to the

level of ordinary skill in the art. However, Dr. Heegard has proposed a higher level of skill in .

the art. Nonetheless, even under Dr. Heegard’s interpretation of the level of ordinary skill in the

art, my conclusions remain unchanged.

1V. SUMMARY OF OPINION -

15. As explained in detail in my report, in my opinion the asserted claims of the

Patents—in—Suit (collectively, “the asserted claims”) are valid. The claims meet the requirements

of35 U.S.C. § 102 and 103.
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V. CLAIM CONSTRUCTION

16. I have been informed that proper infringement analysis begins with determination

or construction of the meaning of terms in the Assorted Claims. I understand that the claims are

to be construed based upon their ordinary meaning as understood by one of ordinary skill in the

am. The following chart contains the claim construction for all asserted claims, including those

terms construed by the Court and those to which the parties agreed to the construction of. I have

applied these constructions throughout my analysis of any and all claim limitations, both in the

body of this report and in all attached exhibits and charts.

17.

proposed constructions:

215 patent
Claims 1, 15, 25

’215 patent
Claim 45

’215 patent
Claim 45

responsrve to the
receiving step,
constructing a message

field . . . including a type
identifier field

means for sending a

plurality of first data
units over said

communication link to

said second peer entity

means for receiving said

plurality of first data
units, and constructing . .

responswe to the receiving step,
generating a message field
including a field that identifies

the message type of the feedback
response message from a number
of different message types

Recited Function: sending a

plurality of first data units over
said communication link to said

second peer entity.

Corresponding Structure: the
sender of a peer entity or
equivalents thereof.
Recited Function:

receiving said plurality of first
data units, and constructing one
to several message fields for a
second data unit, said one to

several message fields including

a type identifier field and at least
one of a sequence number field,
a length field, a content field, a
plurality of erroneous sequence
ntunber fields, and a plurality of
erroneous sequence number
len th fields, each of said

HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY
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The table below presents the claim terms currently before the court and Ericsson’s

“\u

responsive o the recen mg 5 ep,
generating a message field
including a field identifying the

type of feedback response that
is selected from multiple

available feedback responses in
order to minimize the size or
number of feedback res onses

Recited function: the
transmission of first data units

by a first peer unit to a second
peer unit

Corresponding Structure:
Invalid

Recited function:

receiving the plurality of first
data units and generating a

message field including a field

identifying the type of feedback
response that is selected from
multiple available feedback
responses in order to minimize
the size or number of feedback

responses.

Corresponding Structure:
(a) FIG. 4, FIG. 5, FIG. 6, Table

 



’435 patent
Claim 1

’Ol9 patent
Claim 19

’568 patent
Claim 1

gawk \ . a. .

plurality of erron quence
number fields associated. with a

respective one of said plurality
of erroneous sequence number
length fields

Corresponding Structure:
the receiver of a peer entity, see
’215zz29-30, whereby different
mechanisms can be used to

indicate erroneous data units so

as to optimize performance, see
’215::5:53—56, and the
mechanisms refer to any of the
methods described for

constructing a bitmap feedback
response message disclosed at
’215::3:17-28 and ’215::6:8-48,

any of the methods for
constructing a compressed

bitmap feedback response
message disclosed at ’215::6:49—
54, any of the methods for
constructing a list feedback
response message disclosed at
’215::2:63-3:16 andv’215zz7228-

51, and/or the method for
constructing a feedback response

message combining the list and
bitmap methods, and any

equivalents thereof
 

data packet discard
notification message
from the transmitter to

the receiver indicating
data packets the
transmitter has discarded

separate from said first
field '

a control message in an
Automatic Repeat Request

protocol that indicates data

packets that the transmitter has
discarded

N0 construction is necessary.

6:49, 6:55-64, 7:28—51 (b)
Invalid under 35 U.S.C. § 112,

1111 2, 6

message containing the identity
of unacknowledged data packets
the transmitter has discarded

in a different portion of a radio
channel from said first field

 

’0] 9 patent
Claim 19

’568 patent
Claim 1

a service type identifier
which identifies a type of

payload information

an identifier which identifies
transmission characteristics of

payload information
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an identifier that identifies the

type of information (e.g., video,
voice or data) conveyed in the

payload

 



18. I have applied Ericsson's propoSed claim constructions for the purposes of my

analysis. However, my conclusions as to invalidity will be unchanged if the Court adopts

Defendants’ proposed claim constructions? as noted throughout this report.

19. The table below presents the construction of the terms or phrase agreed by the

parties.

223 patent means for transmitting a move The claim term IS a means—plus—
receiving window’ request when said function limitation under 35 U.S.C. §

discard timer expires and said 112, 1] 6.

acknowledgement message for each

said at least one protocol data unit has Recited Function:

not been received transmitting a ‘move receiving

window’ request when said discard

timer expires and said

acknowledgement message for each

said at least one protocol data unit
has not been received

Corresponding Structure:

the transmitter, as described in 3:65-

67 and illustrated in Fig. 2 and
e uivalents thereof

 
VI. USE OF DEMONSTRATIVES

20. I reserve the right to make demonstratives (including product demonstrations,

product usage, and videos thereof), charts, graphs, or other similar visual aids for trial based

upon the opinions expressed in this report, the data contained in this report, the exhibits or other

things cited in this report and/or attached as exhibits to this report.

VII. LEGAL STANDARDS APPLIED IN THIS REPORT

21. I am informed by counsel that the following legal principles apply to the subject

matter of this expert report.
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22. I understand that the Court will instruct the jury on the law of validity and I will?

follow such instructions. I set forth my understanding of the law of validity below.

23. I am informed that a Patent Office Examiner is a person with technical expertise,

and that he or she is familiar with the. level of ordinary skill in the art; It is my understanding

that a US. patent is, awarded. to an inventor or inventors only if the United States Patent and,

Trademark Office decides, after a period of evaluation, that the subject matter claimed is (1) not

anticipated, (2) not obvious, and (3) meets the written description, definiteness, and enablement

requirements. (I discuss each of these further, elsewhere in this report). I also understand the

Patent Office evaluates whether the patent sets forth patentable subject matter within . the

meaning of the patent statute (35 U.S.C. § 101). I am informed that once the United States '

?atth and» Trademark Office issues’a patent, that patent is presumed to be valid, which means

that by law, there is a presumption that each claim in Plaintiffs’ United States patents is (i) not

anticipated, (2) not obvious, (3) meets the written description requirement, (4) is definite, (5)

meets the enablement requirement, and (6) claims patentable subject matter.

24. It is my understanding that to anticipate a patent claim, a single asserted prior art

reference must disclose each and every element of the claimed invention to a person of ordinary

skill in the art. I understand that an issuedpatent has a presumption of validity, and that the

standard. of proof required to invalidate a patent claim is clear and convincing evidence, I’ve

applied this standard to my analysis herein.

25. I also understand that prior art can take the form of printed publications or patents

that were published more than one year prior to the filing date of the patent. I understand that a

printed publication asserted as prior art must enable one of ordinary skill in the art to practice the

elements alleged to be contained within the printed publication prior art without undue

HIGHLY CONFIDENTIAL —- ATTORNEY EYES ONLY 8



experimentation. I understand that it is the defendants burden to Show enablenient of printed

publication prior art and that the asserted printed publication prior art meets the statutory

requirements for qualifying as prior art. I also understand that a reference qualifies as a printed

publication only if it is reasOnably accessible to persons of ordinary skill in the .art

26. In analyzing Whether or not a reference is considered prior art, I understand that.

one must consider the requirements of 35 U.S.C. § 102:

A person shall be entitled to a patent unless——

(a) the invention was known or used by others in this country, or

patented or described. in a printed publication in this or a foreign
country, before the invention thereof by the applicant for patent, or

(b) the invention was patented or described in a printed publication

in this or a foreign country or in public use or on sale in this

country, more than one year prior to the date of the application for

patent in the United States, or

(c) be has, abandoned the invention, or

(d) the invention was first patented or caused to be patented, or
was the subject of an inventor’s certificate, by the applicant or his

legal representatives or assigns in a foreign country prior to the

date of the application for patent in this country on an application

for patent or inventor’s certificate filed more than twelve months

before the filing of the application in the United States, or

(e) the invention was described in

(1) an application for patent, pliblished under section 122 (b), by
another filed in the United States before the invention by the

applicant for patent or

(2) a patent granted on an application for patent by another filed in
the United States before the invention by the applicant for patent,

except that an international application filed under the treaty

defined in section 351 (a) shall have the effects for the purposes of

this subsection of an application filed in the United States only if

the international application designated the United States and was

published under Article 21(2) of such treaty in the English

language; or

(1‘) he did not himself invent the subject matter sought to be

patented, or

(g)
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(1) during the course of an interference conducted under section
135 or section 29}, another inventor involved therein establishes,

to the extent permitted in section 104, that before such person’s

7‘ invention thereof the invention was made by such other inventor

and not abandoned, suppressed, or concealed, or

(2) before such person’s invention thereof, the invention was made

in this country by another inventor who had not abandoned,

suppressed, or concealed it. In determining priority of invention

under this subsection, there shall be considered not only the

respective dates of conception and reduction to practice of the

invention, but also the reasonable diligence of one who was first to

conceive and last to reduce to practice, from a time prior to

conception by the other. '

:27". In analyzing whether or not a single item of prior art anticipates a patent ctaim, I

understand that one of ordinary skiii in the art at the ”time of the invention would consider that

which is expressly stated or present in the item of prior art and also that which is “inherently”

present. Something is inherent in an item of prior art if it is always present in the prior art or

always results from the practice of the prior art and if a person of ordinary skill in the art would

understand that to be the case.

28. I understand that “conception” is the formation in the mind of the inventor of a

definite and permanent idea of the complete and operative invention, as it is to be applied in

practice. Conception is established when the invention is made sufficiently Clear to enable one

skilled in the art to reduce it to practice without the exercise of extensive experimentation or the

exercise of inventive skill. I understand that conception must be corroborated. I understand that

“reduction to practice” occurs either as of the filing of the patent application or when the

invention was actually made and was shown to work for its intended purpose.

29. I also understand that a patent claim is invalid if the differences between the

claimed invention and the prior art are such that the claimed subject matter as a whOle would

have been obvious to a person having ordinary skill in the art at that the time the invention was
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made. in making a- determination of obviousness, I understand thatthere are several factors to

consider. The first consideration is the scope and content of the prior art. The. next is the level of

ordinary skiil in the art at the time the invention was made. The differences between the claimed

invention and the prior art are then addressed in light of the first two considerations. I

understand that where all elements of a claim are found separately in multiple prior art

references, a motivation to combine those references is helpful to this inquiry.

30. I understand that when evaluating obviousness, one must not consider whether the

claimed invention would have been obvious to a layman or to an expert; not use hindsight when

comparing the prior art to the claimed invention; not consider what was learned from the

teachings of the patent, or use the parent as a road map for selecting and combining items of

prior art. Instead, one must put oneself in the place of a person of ordinary skill at the time the

invention was made and consider oniy what was known before the invention was made and not

consider what is known today.

31. Moreover, it is my understanding that consideration of objective indicia of

nonobviousness is also relevant to determining whether or not a patent claim is obvious.

Objective indicia of non—obviousness include, but are not limited to: (1) commercial success; (2)

long felt need; (3) failure of others; (4) surprising results; (5) praise by others; (6') teaching away;

(7) copying by others; and (8) other relevant factors. I discuss these factors in the sections that

follow. Based on the evaluation that I set forth below, it is my opinion that the claims of the

Assorted Patents are not obvious.

32. I understand that to invalidate a patent claim due to inadequate written description

would require clear and convincing evidence that the patent specification does not contain a

written description of the claimed invention.
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334 I understand that to invalidate a patent claim due to non-enablement would

require clear and convincing evidence that the patent specification .does not describe the

invention in clear and concise terms such as to enable a person of ordinary skill. in the art to

make and use the invention without undue experimentation.

34. I understand that to invalidate a patent claim due to indefiniteness would require a

court to construe claim language such that the claims do not clearly and distinctly point out the

subject matter which the applicant regards as his invention.

35. I discuss these factors in the sections that follow. Based on the evaluation that I

set forth below, it is my opinion that the claims of the Asserted Patents are not anticipated.

36. I discuss these factors in the sections that follow. Based on the evaluation that i

set forth below, it is my opinion that the claims ofthe Asser‘ted Patentsl-are not obvious.

37. In reaching my opinions, I have considered the scope and content of the priorart,

the level of ordinary .skiil in the art at the time the claimed invention was made, and the

differences between the claimed invention and the prior art. The bases for my opinions follow.

VIII. RESPONSE TO STATEMENTS REGARDING PRINTED PUBLICATIONS

38'. A number of references discussed by Drs. Heegard and Gibson do not appear to

be prior art references under 35 U.S.C. § 102. These references include:

Comnets student'documents

o Hettich, Development and Performance Evaluation of a Selective Repeat—

Automatic Repeat Request (SR-ARQ) Protocol for Transparent, Mobile ATM

Access (“Hettich Comnets Thesis”)

0 Vornefeld, Simulative and Analytical Study of Measures Supporting the

' Quality of Service in a Radio-Based ATM Network (“Vornefeld Comnets

Thesis”)

0 Petras, Development and Performance Evaluation of an ATM Radio Interface

(“Petras Comnets Thesis”) '
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39-. With regard to the Comnets student documents, Dr. Gibson relies on the

deposition testimony ofResalia Sohnen and the disclosure of Dietmar Pettas to conclude that the

date on the face of the document is the date that this document was “publicly available.” Dr.

Heegard relies on the deposition of Rosalia Sohnen to conclude that this: reference qualifies as

prior art under 35 [-13.0 § 1020))- I disagree with these conclusions.

40. These references do not appear to be publications on their face. Instead they

appear to be student papers which would not be generally available or searched for by persons of

skill in the art. In fact, the Hettich and Vorenefeld theses state that they are for “internal use

only.” In addition, although these papers are dated, the dates do not appear to be publication

dates. While diploma papers such as this can heuseful for grading students, their. primary

purpose is not to eat as a scientific publication,

41. The Petras disclosure merely states that student theses were submitted to the

Aachen University library and .searchable via the University’s Allegro system.

42. When questioned about how accessible the specific student theses were, the

Aachen librarian could only testify that these theses are available by searching for the author’s

name or the title of the paper. She was unaware if the library had key word searching available

1 In other words, a person interested in the subject matter of these papers would.for these papers.

already need to know the author or title of these papers in order to locate them. In addition,

although she testified that these papers were mentioned in an annual report mailed out by the

University, she also testified that this report was not mailed out on the date cited in the report,

I R. Sohnen Depo. at 389-39219.
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and she was unCertain when the report was actually mailed out? In my opinion, one of skill in

the art would not consider these references to be printed publicatir‘ms or publicly available.

43. In. addition, to the extent the Petras Comnets Thesis was published, it was

published in 1999. However, withouta month ofpublication, there is no way to continn that this

article was published prior to any of the patents-in«suit.

ETSI Contributions

0 Dietmar Petras, et al. Candidate ProtOcol Stack. (MAC + LLC) for a Wireless

ATM Air Interface (“Petras Comnets Submission”)

0 Hettich, Vornefeld, Rapp, ARQ Protocols for Wireless ATM Systems:

Requirements and Solutions, ETSI EP BRAN WG3 Temporary Document 42

(“Hettich Comnets Submission”)

0 Efficient Transmission of ARQ Feedback (“Lucent January 1999

Submission”) _

o EGPRS ELC Performance with Efficient Transmission of ARQ Feedback

(“Lucent March 1999 Submission”)

- GSM 03 64 V6.0.0 Draft (“GPRS Radio Interface”)

0 82.22: RLC Protocol Specification (“WCDMA RLC Protocol”)

44. With regard to the ETSI contributions, Dr. Gibson relies on the disclosures of

Dietmar Petras and. John Fenn to conclude on the dates that these docrmrents were “publicly

available.” I disagree with these conclusions.

45. The ETSl contributions do not appear to be publicly available publications.

Rather, these documents appear to be proprietary standards related documents. For example, the

WCDMARLC Protocol and the GPRS Radio Interface documents state that reproduction Of the

documents is “only permitted for the purpose of standardization work undertaken within ETSl.”

46-. The disclosure Of John Fen-n confirms that these documents were only distributed

to ETSI contributions by being distributed at members’ only meetings or being posted on a

members only ftp site. Moreover, even if these documents were posted on a public ftp site, they

do not appear to have been cataloged in a meaningful way. For example, a person of skill in the

2 R. Sohnen Depo. at 40:16—45: 19.
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art would have to know the specific meeting where a document was discussed in order to locate

it. Although Mr. Fenn contends that many entities were, members of ETSI, it is not clear that, a

person of skill in the art could join ETSI without being an employee of or affiliated with a

suitable company or organization.

IEEE Contributions

0 IEEE P80211—93/20b3 Proposed Draft Standard

0 IEEE P8021 1—93/ 146, “The Need for MAC Data Delimiters in the PHY,”

Wim Diepstraten (“Diepstraten 146”)

0 IEEE P80211—94/258x, “Detailed Draft Text Changes to Support DTBS,”

Wim Diepstraten‘ (“Diepstraten 258x”)

0 IEEE P80211—93/190, “DFWMAC: Distributed Foundation Wireless Medium

Access Control,” Wim Diepstraten (“Diepstraten 190”)

47. With regard to the IEEE contributions, Dr. Gibson relies on the disclosure of

Dean Kawaguchi to conclude on the dates that these documents were “publicly available.” I

disagreewith these conclusions.

4.8. The: IEEE contributions do not appear to 'be publicly available publications.

Rather, these documents appear to be proprietary standards related documents. Some of these

documents, for example the draft 80211. standard, do not even appear to be final versions of

documents intend for release to others.

49. The disclosure of Dean Kawaguchi confirms that these documents were only

distributed to participants at IEEE 802.11 meetings, instead of being made generally availableto

the public. Accordingly, these documents were not publicly available. to persons of ordinary skill

in the art, at least not on the dates indicated by Dr. Gibson.

Conference Papers

0 Bakker, et al., An Air Interface for High Bandwidth Cellular Digital

Communications on Microwave Frequencies, Vehicular Technology

Conference (“Bakker”)

o Petras and Hettich, Performance Evaluation of the ASR—ARQ Protocol for

Wireless ATM'(“Petras Comnets 1995 Article”)
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.0 Petras and Hettich, Performance Evaluation of a Logical Link Control

Protocol for an ATM Air interface (“Petras Comnets 1997 Article”)

0 Petras, Functionality oftheASR—ARQ Protocol for MBS (“Petras Comnets

RACE 1995 article”)
0‘ Walke, Wireless: ATM: Air Interface and Network Protocols of the Mobile

Broadband System (“Walke Comnets Article 1996”)

o Tasaka, Integrated Video and Data Transmission in the TDD ALOHA-

Reservation Wireless LAN (“Tasaka IEEE Article”)

0 _ Gong, An Application Oriented Error Control Scheme for High Speed
Networks (“Gong 1996 article”)

0 Raychaudhuri, ATM—Based Transport Architecture for Multiservices Wireless

Personal Communications (“Raychaudhuri Article”)

50. With regard to the conference papers, these references appear to be papers written

for or related to various conferences or organizations such as the IEEE. As a practical matter, >

conference papers may not be published at the time of the conference. Rather, the author may

present a summary of the paper’s content, which will later 'be written up as a final paper. In

addition, in some cases, papers may be submitted for conferences but not accepted. These papers

may never be published at all and. would. have. only been. viewed by those individuals reviewing

papers for the conference, not the general public. Accordingly, the. dates listed on these

documents may not reflect actual publication dates.

1X. DR. GIBSON AND DR. HEEGARD HAVE NOT SHOWN THE PATENTS-IN-

SUIT TO BE INVALID

A. US. PATENT No. 5,987,019 AND U.S. PATENT No. 6,466,568

51. Dr. Gibson and Dr. Heegard allege that. the asserted claims of the ’019/’568

patents are anticipated by prior art. 1 disagree. None of the references cited by Dr. Gibson or Dr-

Heegard teaches or discloses all the limitations ofthe asserted claims.

52. Dr. Gibson and Dr. Heegard also allege that these references render the asserted

claims of the ’019/’568 patents obvious either alone or in combination with one or more other

references. I disagree. None of the prior art references taught or disclosed all limitations of the
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asserted claims. As one example, no prior art reference taught or disclosed a method (or

apparatus or system) that contains “a service type identifier which identifies a type of payload

infOim‘ation.” Drt Gibson and Dre Heegard further did not identify how a specific "combination of

references would render the asserted claims obvious, and without doing so theycannot meet the

requisite clear and convincing evidentiary standard. As discussed below, none of the references

identified by Dr. Gibson and Dr. Heegard teaches each limitation of the asserted claims of the

’019/’568 patent. Nor does any identified combination ofreference render such claims obvious.

53. The application that issued as US. Patent Nos. 5,987,019 and US. 6,466,568

entitled “Multi—Rate Radiocommunication Systems and Terminals” was filed on October 15,

1996, The ’019patent issued on November ‘16, 1999. The ’568 patent issued on October 15,

2062.

1. Claim Construction-

54. The parties have identified two terms for construction:

”separate from said 'No confirmation is necessary. in a different patties ofa radio channel
his: 521d” ' . than said that tieid

”a sen-“ice type ' an identifierwhieh identifies transmission an identifier that identifies iiw type of
identifier Winch ' clmaeferishcs of payload inflammation mfmmaiion {e.g., Viik‘t}, voice or data}

identifies a type of . emweyert in the madman
payload
attenuation"

 
 

55. Regardless of which party’s construction the Court adopts for these two terms, my

conclusions regarding the invalidity ofthe ’019/’568 patents remain unchanged}.

3 I undchtand that the: Court may construe the terms of these patents in ways that differ from the parties’ proposals.
I reserve the right to update or supplement this report ifnecessary based on any rulings from theCourt.
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a) “a service. type identifier which identifies a type of payload
information”

56. I have concluded that none of the references identified by Dr. Heegard or Dr.

Gibson disclose “a service type identifier which identifies a type of payload information.” This

conclusion remains the same under either party’s construction. Under Ericsson’s proposal, the

service type identifier must identify transmission characteristics of the payload information. The

' ’019/’568 patents explain that these transmission characteristics may include, for example,

bandwidth considerations, error protection, and» ability to tolerate delay.4 As explained more

fully below, none of the references identified by Dr. Heeg‘ard or Dr. Gibson disclose this claim

limitation.

57. Under Defendants’ proposal, the service type identifier must identify the type of

information conveyed in the payload. Although Defendants’ proposal does not explicitly

mention transmission characteristics, Defendants apparently do not dispute that the service type

identifier must identify the “service type” of payload information.

58. Data may be simultaneously associated with multiple types. For example, a video

file may be considered a video by a user, an avi. file by an operating system, a specific type of

.avi file: requiring a specific c‘odec by a video player application, or data with a: TD value

“video” by a wireless receiver. Although data may be simultaneously categorized by all Of these

types, the patents refer to a service type identifier.

59. The patents equate the ‘type” Of information in the payload with the “service”

conveyed in the payload.5 The patents also explain that each service has optimal transmission

4 ’019 patent at 2:26-2:55.

5 ’019 patent at 2:26 -2:28 (“These various types of information communication (also referred to herein as
‘services’) will likely have different optimal transmission characteristics”)
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characteristics:6 This is appropriate given that the patents are concerned with wireless

transmission of data, Thus, the patents require that the service type identifier identify the service

such that the devices in the system can account fer the transmission characteristics of the service.

1)): “separate from said first field”

'69. As explained. in my opening report, data in; different fields cannot occupy the

same portion of a radio channel. Drs. Gibson and Heegard do not appear to dispute this

conclusion. Accordingly, regardless of whether the Court adopts Defendants’ proposed

constructions, my opinions regarding invalidity remain unchanged.

6 ’019 patent at 2:26 ~2:28 (“These various types of information communication (also referred to herein as
‘services”) will likely» have different optimal trtmsrnission chaiacteristics.”)
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2. Response to Alleged Anticipation References

3) Adams ‘662

’ 61. Adams discloses a specific system for deiivering multimedia content to computers

andfor televisions via a satellite network. This system relies on devices with separate subsystems

for processing three different types of infonnation: video, audio, and data. When a device in this

system receives a paeket of information, it checks an ID tag in the packet to determine which

subsystem shouid receive the packet.
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Adams at 4:5-4:14.
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Adams at 7:97:37.

(1) Claim 19 of the. ’019 Patent and Claim '1 of the ’568 Patent

62. Adams does not anticipate claim 19 of the "019 patent or claim 1 of the ’568

providing at least one first field in which payload information

is disposed;

63. Both Dr. Heegard and Dr. Gibson contend that the Video, audio, and data ID tags

patent.

disclesed in Adams act as service type identifiers.

64. The video, audio, and data ID tags disclosed in Adams do not meet the

requirement of “a service type identifier which identifies a type of payload information.” These

tags merely specify‘whether a packet should he sent to the video, audio, or data subsystem. As a

result, these tags do not allow devices in the system to account for different transmission

characteristics of different types of information.

65. Adams teaches away from the ’019/’568 patent by requiring the receiver to

contain specialized subsystems for receiving voice, audio, and data. In contrast, the inventors of

the ’019/’568 patent intended to create an invention that would allow existing devices to

accommodate multiple services, including services that may he developed in the, thture.7

Accordingly, the inventors taught the use of a service type identifier which identifies a type of

payload information.

66. In addition, I note that one of the inventors of the Adams patent, Robert Adams,

explains that the ID tags disclosed in this reference is a “trivial technique” which had been

7 ’019 patent at 2:56-2:64.
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known in the prior art.8 Accordingly, this technique is different from the novel technique

disclosed in. the ’0,19/’568 patents.

(2) Claim 22 of the ’019 Fatent and Claim 2 of the ’568 Patent

'67. Because Adams fails to anticipate claim 19 0f the ’019 patent or claim 1 of the

’568 patent, it also fails to anticipate this claim.

(3) Claim 23 of the ’01‘9patent and Claim, 3 of the ’56:) Patent

68. Because Adams fails to anticipate claim .19 of the ’019 patent or claim 1 of the

’568 patent, it also fails to anticipate this claim.

(4) Claim 24 of the ’019 Patent and Claim 4 of the ’568 Patent

69. Because Adams fails. to anticipate claim 19 of the ’019 patent or claim 1 of the

’568 patent, it also fails to anticipate this claim.

1)) IEEE P802.11~93i20b3 Proposed Draft Standard

70. 1802.1 I—draft 1-994 is an early draft of the standard what would eventually become

the 802.11 standard. 802.511-draft .1994 contains a member of significant differences from later

versions of the standard. For example, the MAC frame format for 802.11-draft 1994 does not

contain fields for TID access categOIy information.

71. MAC Frame Format in 802.11-draft 1994 Giigure 4—1):

4 9 ‘ ; matewi :3 
72. In contrast, the 802.11n standard MAC frame format requires a QOS Control Field

which specifies the TID value of each packet.

73. MAC Frame Format in 80211—2007 (Figure 7—1):

‘8 Adams Rule 26 Disclosure at 11 20.
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In addition, the 802.11~drafi 1994 standard contains oniy one data subtype. In contrast, the

802.1.In standard. contains several specific data subtypes for Q03 data and non-Q08 data.

74. Data types in 802.1 l—draft, 199.4(Tabie 4.1);

 
75. Data Types in 802.11~2007 (Tabie 7-1):
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Q03 {$3.2ch + {34%; {no data} 

(1) Claim 19 of the ’019 Patent and Claim 1 of the ’568 Patent

76. The 802. I I-draft 1994 standard does not anticipate claim 19 of the ’019 patent or

Claim 1 of the ’568 patent.

providing at least one first field in which payload information is disposed;
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'77. Dr. Gibson and Dr. Heegard centend that the type/subtype field of the 802.11—

draft 1994 Standard constitutes “a service type identifier which identifies. a type of payIOad

information.” I disagree with this conclusion.

78. Under iii'r'fendantsa proposed construction, Drs. Gibson and Heegard fail to

explain how the type/Subtype fieid identifies the type of payload information (sag, voice, video,

or data). In addition, Drs. Gibson and Heegard fail to explain how this field could allow a device

in the system to account for different transmission characteristics of different types Of payload

information.

79. Under Plaintiffs’ proposed construction, Dre. Gibson and Heegard fail to expiain

how the type/subtype ’fieid identifies information regarding transmission characteristics.

Notably, the type and subtypes of the 802.1 t~draft 1994 standard do not allow a device to

distinguish between Q08 and non-Q08 data or between packets that have different TID values.

80. In addition, the 802.11-drafi 1994 standard. does not disclose this limitation

because the type/subtype field does not identify a service type of the payload information. In the

’019 patent, the term “service” refers to information communication, i.e., user data.9 As shown

in the table below, the type/subtype field only allows a device to distinguish between “data,” i.e.,

user data, and various types of control and management frames. The type/subtype field does not

distinguish between various types of services that may be contained in a data frame.

9 See, e.g., ’019 patent at 2:27-2:30.
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81. Control and management frames only provide administrative information, they do

not contain user information.10 Drs. Heegard and Gibson contend that payload information is

provided in the frame body of a MAC frame. However, Control frames do not contain a frame

body field. See for example the RTS flame format below:

‘0 Although 802.11—draft 199.4 also specifies the “Contention Free” type: this type is not defined in this draft of the
standard.
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82. 802.11—draft 199.4 21: § 4.2.1.1. Additional portions of section 4.2.1 of the 802.11-

draft 1994 standard indicate that none of the control frame formats contain frame body fields.

Because a control frame does not contain a frame body field, the type/subtype field cf-a control:

frame is not “a service type identifier which identifies a type ofpayload information.”

83. Management frames do contain a frame body field, however, for many subtypes,

the frame body field is null. For management frames with non-null frame body fields, the frame

body only contains. administrative information such as addresses, algorithm numbers, beacon-

infonnaricn, etc.“ This information does not constitute a “service.” Accordingly, the

type/subtype field of a management frame is not “a service type identifier which identifies a type

ofpayload information.”

84. Drs. Heegard and Gibson also seem to assert that the 802.11-draft 1994 standard

mentions QoS features. It is unclear how they contend these portions of the reference disclose

any of the limitations of the ’019/’568 patents. Nonetheless, the cited QoS portions of the

802. 1 :1 draft 1994 standard illustrate why this reference fails to anticipate the ’019/’5-68 patents.

85. While the 802.1 i—draft 1994 standard mentions general concepts such as “Quality

of Service,” “Transit Delay,” “User Priority,” etc, it is unclear how these concepts are

incorporated into this draft standard. For example, section 5.2.13.1 states that “Knowledge of

the characteristics and type of service provided~(i.e., the parameters, formats, and options that

affect the transfer of data) is made available to the MAC Service user through some layer

“ See 802.11—draft 1994 at 4.2.3.1 - 4.2.3.12,
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management interaction prior to (any) invocation of the MAC connectionless-mode service.” In

addition, p0rti0ns of the standard which may have clarified some details, were. not yetprepared

for this draft standard. For example, section 5.2.13.4 entitled “Channel Access Priority

Mechanism” is blank.

86. Even if some portions of the 802.1 l~drafi 1-994 standard do mention Q08 feamres,

the portions cited by Drs. Heegard and Gibson merely indicate that a device may he able to track

information related to “transit delay,” “delay variance,” and “user priority.” For example,

section 5.2.13.1 states that “Thus the MAC Service user not only has knowledge of the

characteristics of the parties with which it can communicate, it also has knowledge of the

statistical characteristics of the service it can expect to be provided with for each MAC service

request.”

87. Finally, Dr. Gibson mentions that the 802.11edrafi 1994 standard supports two

. MSDU delivery service types. Dr. Gibson does not explain how this citation relates to the

patents.

(2) Claim 22 of the ”019 Patent and‘Claim 2 of "the ’568 Patent

88. Because this reference fails to anticipate claim 19 of the ’019 patent or claim I of

the ’568 patent, it also fails to anticipate this claim. In addition. because 802.11~draft 1994 only

contains One data subtype, it does not disclose, adjusting a value of said service type identifier to

correspond to a second type of information.

(3) Claim 23 of the ’019 patent and Claim'3 of the ’568 Patent

89. Because this reference fails to anticipate claim 19 of the ’019 patent or claim ”I of

the ’568 patent, it also'fails to anticipate this claim. In addition, the type/subtype field of the

802.]1—draft 1994 standard cannot be used to distinguish between video, voice, data as it only

distinguishes between user data and management/control information.
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(4) Claim 24 of the ’019 Patent and Claim 4 of the ’568 Patent

90. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, the type/subtype field of the

802.111-draft 1994 standard cannot be used to. distinguish between multimedia. as it only

distinguishes between user data and management/control information.

c)‘ U. S. Patent No. 5,761,292 (“W’agner”)

91. Wagner describes a method of transmitting voice and. data inferination' over

existing wired telephone networks. Rather than transferring information over a single channel,

Wagner proposes transferring information over a main channel or a separate side channel.

Wagner proposes using the main ehannel to transfer voice andfer data, and using the side channel;

to transfer data and/orcontrol information. Although Wagner describes various physical layer

aspects of the disclosed system, it is sitent as to many implementation details for higher layers.

92. For exampie, Wagner states that the System can accommodate “cemputer data,”

but it does not provide thorough details on the format and structure of this data. Instead, Wagner

provides physical layer descriptions such as:
u

theregretted . 1:52 21:; datais transferred domes
chatted! 312 sang a high speed modest moderateseed as
a eoadrmre amohmde .1}tron {QM} tattooing
{faded} addendum and data a trans? ‘- actress side

channei 316% dathg a iotatcr . , .. y fiwammm‘z techeeiogy
arch as a freedom}! 2: honing {FSK} tdhaotdgy {faring

   

 

  
 

 

Wagner at 5:44—5:49. .
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Wagner at. 8:53—8:61.

93. In addition figures .~53 depict physical layer implementation details and merely

indicate data and voice arriving at that layer without explanation.

94. Wagner discloses that information from the side channel is used to determine

which hardware should accept information received on the main channel. Receive Channel

Controi Logic 524 and VoicefData Select 530 route data :3 the Main Data Demodulater and

route voice to mice enhancement logic or veice out, if no enhancement logic is necessary. See

for example:

2

. Z
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Wagner at 10: 12-10124.

(1) Claim 19 of the ’01? Patent and Claim 1 of the ’568 Patent

95. Wagner does not anticipate claim 19 of the ’019 patent and claim 1 of the ’568

patent.

providing at least one first field in which payload information is disposed;

96. Wagner does not disclose providing at least one first field in which payload

information is disposed. Because Wagner focuses on physical layer implementation

descriptions, Wagner is silent as to whether and how data should be provided in fields. Drs.

Heegard and Gibson identify citations from Wagner indicating that the telephone line channel

should be split into two sub-channels. None of these citations specify that information provided

on these sub—channels should be provided in fields.

  

  
providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and
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97. Drs. Heegard and Gibson contend that the control information provided in the

side channel described in Wagner acts as “a service type identifier which identifies a type of

payload. information.” As an initial matter, because Wagner does not disclose the use of fields,

Wagner cannot disclose this limitation, In addition, Drs. Gibson and Heegardfail to explain how

the control information in the side channel could allow a device in the system to account for

different transmission characteristics of different types of information. Rather, the control

information is merely used to route received information to the appropriate hardware in the

receiver.

98. Wagner teaches away from the ’0t91’568 patent by. requiring the receiver to.

contain specialized hardware for receiving voice and data. In contrast, the inventors of the

’019/’568 patent intended to create an invention that would allow existing devices to

accommodate multiple services, including services that may be developed in. the future.12

Accordingly, the inventors taught the use of a service type identifier which identifies a type of

payload information.

transmitting said at least one first field and said at least one
second field on said radio channel.

99. Wagner does not disclose transmitting information on a radio channel, let alone

transmitting ,innltiple fields on a. radio channel. Instead Wagner discloses transferring

information over “a single telephone line.”13 None of the citations provided by Drs. Heegard or

Gibson disclose transferring informatiOn on a radio channel.

‘3 ’019 patcnta12156-2264.

‘3 See, e.g., Wagner patent Abstract.
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(2) Claim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

100. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(3) Claim 23 of the ”019 patent and Claim. 3 of the ’568 Patent

101. Because this reference fails to anticipate claim 19 of the ”019 patent or claim 1 of

the “568 patent, it also fails. to anticipate this claim.

(4) Claim 24 of the ’019 Patent and Claim 4 of the ’568 Patent

102. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

d) ATM-Based Transport Architecture for Muitiservices Wireless
Personal Communication Networks, Dipankar Raychaudhuri and

Newman D. Wilson (“Raychaudhuri Artide”)

103. The Raychaudhuri Articie describes research efforts. into developiag a

multimedia-capable wireless network, which it refers to as a personal» comnmnicaticn network

(“PCN”). The Raychaudhuri acknowledges that significant design work must'be done to adapt

wired networking techniques for wireless netwOrks. The Raychaudhuri article attempts to

describe a wireless system with a protocol stack harmonized with the ATM protocols Figure 4

depicts this protocol stack and highlights in bold the wireless specific layers (the physical, MAC,

and data link layers).14

‘H See Raychaudhuri article at 1404.
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104. The Raychaudhuxi article states that the wireless system is required to handle

multiple traffic types: Connection oriented- constant bit rate (GER), connect-inn oriented variable

bit rate (VBR), comieetionless packet data? and burst data. While discussing the MAC" layer, the

Raychaudhm‘i article identifies two different multiplexing schemes. Which scheme may

ultimately be chosen fer a wireless system would depend upon physical layer considerations.”

These two different schemes, CDMA and TDMA are depicted in figures 5 and 6.

15 See Raychaudhuri article at 1405..
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105. The Raychaudhuri article separately discusses the packet format of the data link

layer. However, full implementation details of this packet format are not provided 16 This

format is depicted in figure 7.

meam Cumyzm PCN was:ta...— Era: W ATM! I ammitt—4M
4 (bits; '1‘} 2 12

 
  
m 43:13 mime $383152]

. Q 512mm“ ._ ‘1 gm53'!” m mam-(2:3 Wm vwmmmm grammar.CL? BE.»

fig, 7-, Example FCN‘ data—tin}; easier {mam

16 Raychaudhuri article at 1407 (“A complete definition of the PCN data-link header is not presented here since
several issues are currently under study,”)
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106. The, Raychaudhuri article also briefly describes several additional. concepts,

including error control, segmentation, and handoffs, without providing specific implementation

details. For example, in the error control section, the article recognizes that retransmission of

some packets may be necessary. However, the article provides little explanation as to how this

should be achieved:

alternatineiyi ii some ha'ilfesiag delay can he migrated the

PEN datawlignlr layer may nptinaaliy attempt tinieweansrrained

retranamisainn wiihin a permiaaibia scenarios? another window

{this option vacant be selected at: ma seine}, '

Raychaudhnri article at 1407.

107. The article concludes by stating that an ATM compatible wireless system is

feasible, but (that “much further work remains before the viability of such systems can be

conclusively, demonstrated.””

(1) Claim 19 of the ’019 Patent and Claim 1 of the ’568 Patent

108. The Raychaudhuri article does not anticipate claim 19 of the ’019 patent and

claim 1 of the ’568 patent.

 providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and

 
  

  

109. Dr. Heegard does not contend that this article anticipates the ’019/’568 patent.

Dr. Gibson contends that the service type field of the PCN header (“PT field”) acts as a “service

i type identifier which identifies a type ofpayload information.” I disagree with this conclusion.

l 10, Definition of the PT field is provided below:

’7 Ra’ychaudhuri article at 1413.
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11:1, Raychaudhuti article at 1497. Under Defendants’ proposed construction, Dr.

Gibson fails to explainvhow the PT field identifies the type of payload information (cg, voice,

video, or data). In addition, Dr. Gibson fails to explain how this field could allow a device in the

system to account for different transmission characteristics of different types of information.

132. The Raychandhuri article teaches away from the ’019f’568 patent- because it

acknowledges that different types of information communication, may have different.

transmission characteristics, but it does not disclose using the PT field to identify those

characteristics, For exampie, the articie provides several examples of services:

fly the bane onstagenerazion 2?:me is degbioyari marry new
services snob as test samba: almieSflWEf saga digital and-mt
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Raychaudhuri article at 1402.
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113. Although the Raychaudhuri article identifies Video, voice, audio, and data as

different types of information, the PT field does not identify these different types of information. -

Instead, the PT field is used to identify control/supervisory, CBR, VBR, data, etc. Because some

types of information (e.g., multimedia) can use CBR or VBR, providing a PT field to distinguish
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CBR from VBR cannot act. as a “service type identifier which identifies a type of payload

information?

114. 1 also disagree with Dr. Gibson’s centention that the PT field “allows for

prioritization of data by type.”‘8 First, because the PT field is not a “service type identifier

which identifies a type ofpayload information,” it cannot allow for prioritization of data by type

Moreover, the portions of the Raychaudhuri article cited by Dr. Gibson do not disclose 'using a

service type identifier to prioritize video over data; for example. Instead, the PT field may be

used to segregate data in the base station to form appropriate frames. For example, when using

TDMA, the base station must place information in predefined time slots for VBR, CBR, etc.19

(315, In addition, the Raychaudhuri article does not disclose using the PT field to

implement Q03. For example Table 1 identifies different Q03 parameters for different

applications, but, the PT field does not identify that information. Furthermore, the article

explains that additional advancements in this area will be needed:

iitiliiaatinea iii the ragi-aa of fi‘imtxflivi} These {2:233 levels may
he aaeeptahie for than}? iiearwteriri spreads: riiaititnediga appli~

cations, and may he farther irapravad by aperatiag at lower

shame! atlieieriey More argmimmt improvements in Que}

earlier eirarraei efficieney may he expected as trasamiasloa hill,"

rates are irrereased to the a»: a Mhpa {or higher} that m age tater

prove to be feasible in micro arid piseeellalar environments,

Raychaudhuri article at 1413.

116. To the extent Drs. Gibson and Heegard rely on this reference as disclosing the use

of coding rate information, this same invalidity issue was raised during prosecution of the ”568,

13 Dr. Gibson Invalidity Report at 2692.

19 See Raychaudhuri article at Fig. 6.
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patent. The examiner identified Raith 7813 as an invalidating reference. In response, Ericsson

explained that this reference disclosed using a field to identify channel coding information, but it

did not disclose using a field as a service type identifier which identifies a type of payload

information. Moreover, regarding claim 19 of the ’019 patent, Ericsson explained that “the plain

language of this claim makes clear that Applicants are claiming the use of a field to identify the

type of payload information and not the type of channel coding.”20 Accordingly, this reference

cannot anticipate this claim.

(2) Claim 22 of the ’01?) Patent and claim. 2 of the ’568 Patent

117. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(3) Claim 23' of the ’019 patent and claim 3 of the ’568’ patent

118. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it. also fails to anticipate this claim. In addition, the PT field does not distinguish

between Video, voice, or data.

(4) Claim 24 of the ’019 Patent and claim 4 of the ’568 patent

119. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition the PT field does not identify

multimedia information.

'20 ’568 patent prosecution history.
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e) Multimedia Personal Communication Networks (PCN): System

Design Issues, Dipankar Ray‘chaudhuri and Newman D. Wilson

(“Raychaudhuri Book”)

120. The Raychaudhuri Book describes a multimedia—capable wireless network, which

it refers to as a personal communication network (“PCN”). The Raychaudhuri book

acknowledges that significant design work must be done to create a functioning PCN. The

reference concludes that a TDMA-based system is promising, “provided that the system is

augmented with additional features for effective support of time critical traffic.”21

121. The Raychaudhuri article states that the PCN system should be required to handle

multiple traffic types: connection oriented constant bit rate (CBR), connection oriented variable

bit rate (VBR), connectionless packet data, and burst data,22 Support for these traffic types is

required because the PCN is designed to combine ceilular voice communication functionality

with wireless data fitnctionality.

122‘. The TDMA based system described in the Raychaudhuri book allows for voice

and data packets to be transmitted in time slots. Priority is automatically assigned to voice

packets, with remaining available time slots being used for data packets. The ratio of voice time

slots to data time slots is an implementation decision that must be made for the system.

addition tn the 2 byte Marianas Wine, {)f the N; message stats! a maintainer

of NV «5 N; slots in each am: can be assigned for canaectioncriented (TIER voice
traffic. Batamm type messages are dynamicaliy might-:6 one or more 48 byte state
in the ram interval {chewing the last emanated voice slot in a frame. Laag data

messages which cannot he accommodated in a singie frame may he segmented for
transmission in meltipte frames.

Raychaudhuri Book at 297.

21 Raychaudhuri Book at 304.

22 Raychaudhuri Book at 292.
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(1) Claim 19'ofthe ’019 Patent and Claim 1 of the ’568 Patent

123. The Raychaudhuri Book does not anticipate claim 19 of the ’019 patent and claim

1 of the ’568 patent.

  

  
providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and

 

  

124-. Dr‘ Gibson contends that the NY. variable described in the Raychaudhuti Book is
2

“service type identifier which identifies a type of payload information.’ I disagree with this

conclusion.

125. The Nv variable defines the number of time slots used for voice communication.

This Variable must be selected for the system.23 Name of the citations discussed by Dr. Gibson

indicates that the value of this variable is provided in a second field or otherwise transmitted

throughout the system.

23 Raychaudhuri Book at 298 (“A key issue is the selection of a value ofNv (voice slot limit) which provides
reasonable balance between voice and data performance. Here, N. was chosen so that the frame time is divided

roughly in proportion to the ratio between offered voice and data traffic”)

HIGHLY CONFIDENTIAL - ATTORNEY EYES ONLY 42



126. The Raychaudhuri. Book teaches away from the ’019/’.568 patent by requiring that ,

voice and data be placed in predefined, time slots, rather than providing a service type identifier

which identifies a type ofpayload information.

127. Even if theNv variable were transmitted in a field, none of the citations identified

by Dr. Gibson indicates that this variable acts as a “service type identifier which identifies a type

of payload information.” Rather, this variable merely identifies the number of voice time slots,

which varies based on implementation.

128. In addition, the citations provided by Dr. Gibson do not indicate that one could

use Nv variable to determine the type of payload information contained in a time slot. The

Raychaudhuri book identifies numerous types of traffic. However, it is unclear which of these

types of traffic are considered “voice” or “data.” Accordingly, distinguishing between “voice"

time slots and “data” time slots does not distinguish between types of payload information (eg,

a “voice” time slot may contain “telephony,” “teleconference,” or “digital audio.” Each of these

traffic types has its own transmission characteristics).

 
Raychaudhuri Book at 290.

129. To the extent Drs. Gibson and Heegard rely on this reference as disclosing the use

of coding rate information, this same invalidity issue was raised during prosecution of the ”568

patent. The examiner identified Raith ’813 as an invalidating reference. In response, Ericsson
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explained that this reference disclosed using a field to identify channel coding information, but it

did not, disclose using a field as a service. type identifier which identifies ‘a type of payload

information. Moreover, regarding claim "19 ofthe ’019 patent, Ericsson explained that “the piain

language of this claim makes clear that Applicants are claiming the use of a field to identify the

type of payioad information and not the type of channel coding.”24 Accordingly, this reference

cannot anticipate this claim.

(2) Claim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

130. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, the Raychaudhuri article does

not disciose adjusting the N; variable to correspond with a second type of information.

(3) CiaiméB of the ’019 patent and Ciaim 3 of the ’568 Fatent

131; Because this reference faiis to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(4) Claim 24 of the ”019 Patent and Claim 4 of the ’568 Patent

132. Because this reference fails to anticipate claim 19 of the ”ON-patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

'1) (:0an, a Testbed Project Evaluating DS-CDMA for
UMTS/FPLMTS, PG Andermo and G.- Brismark (“Andermo

Article”)

133. The Andermo Article describes the experimental CODIT project (Code Division

Testbed). The CODIT project was designed to test the Viability of using CDMA for a third

generation cellular system. The described system uses several different channels. After

2* "568 patent prosecution history.
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establishing a connection, the system uses two separate physical. channels, a data channel

(“PDCl-l”) and a control channel (“PCCH”).

 
' Andermo Article at 23.

 At AAA Amy; 1AA AAA:

3 Away, hAnfiwiliitA AAA A AAIAAAA AAA.

lAgiAtA . 1.:{AA AAAAAAEA AA} AA AAAA ; 2i: 
 

 

 

farms; AAAA as AbAAAAi Awmg IABAmiHAnrAAémg{MAI

Andermo Article at 22.

134. The PDCH is used to transmit user data having a variable bit rate. The PCCH is

used to transmit control information such as the coding rate. The PCCH uses a defined Coding

rate already knOWn by the 're-ceiver.‘7‘5

(1) Claim 19 of the ’019 Patent and Claim 1 of the ’568 Patent

135. The Andermo article does not anticipate claim 19 of the ’01 9 patent.

25 Andermo Article at 22.
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 providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided1n said at least one first
field; and

  
  

136. Dr. Gibson contends that the control information transmitted on, the PCCH acts as

a “service type identifier which identifies a type of payload information.” I disagree with this

conclusion.

137. The Andermo article explains that the PCCH. provides inflammation. regarding the

spreading factor for information in the PDCH and power control commands. It does not identify

a type of service such as voice, video, or data.

 
Andermo article at 23.

138. The spreading factor and power control information provided by the PCCH

' p channel are basic pieces of information required in any CDMA, system. In fact, CDMA is called

code division multiple access because it uses spreading codes to allow multiple ‘users to access a

channel at the same time. Because the inventors of were well aware of this technology, they

could not have intended to patent the prior art concept of using a spreading- code in a CDMA

2

system. 6

26 For example, see ’019 patent at 4:l l~4219.
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139. The PCCH does not identify the type of service of payload information. This

same invalidity issue was raised during prosecution of the ’568 patent. The examiner identified

Raith ’813 as an invalidating reference. In response, Ericsson explained that this reference

disclosed using a field to identify channel coding information, but. it did not disclose using a field

as a service type identifier which identifies a type ofpayload information. Moreover, regarding,

claim 19 of the ’019 patent, Ericsson explained that “the plain language of this claim makes clear

that Applicants are claiming the use of a field to identify the type of payload information and not

the type of channel coding.”27 Accordingly, the Andermo article cannot anticipate this claim.

 
140. The preamble of this claim explains that it covers transmitting information on a

radio channel. The above limitation clarifies that both the service type identifier and payload;

field must be nansmitteden the same radio channel. Because the PCCH and PDCH are separate

channels, this limitation is not met.

(2) Claim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

141. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(3) Claim 23 of the ’019 patent and Claim 3 of the ’568 Patent

142. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, the PCCH does not distinguish _

between Video, voice, and data.

27 ’568 patent prosecution history.
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(4) Claim 24 of the ’019 Patent and Claim 4 of the ’568 Patent

143. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, the PCCH does not identify

multimedia.

g) A Coherent Detection Scheme for the Uplink Channel in a CDMA

System, G. Brismark et a]. (“Brismark Article”)

144. The Brismark Article describes the experimental CODlT project (Code Division

Testbed). The CODIT preject was designed ”to: test the Viability nf using CDMA for a third

generation 'cellnlar system. The described system uses several different channels. After

establishing a connection, the system. uses two separate physical channels, a. data channel

(“PDCH”) and a control channel (“PCCH”).

 
 

..mwtwa-van»:av-:1 3Wuwuwnw

Brismark Article at. 730. The Bris’mark article explains that the PCCH provides

' information about channel coding and interleaving of information on the PDCH.
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Brismark article at 729.

(I) Ciaim 19 of the ’019 Patent and Claim 1 of the ’568 Patent

145. The Brismark article does not anticipate claim 19 of the ’019 patent and claim 1

of-the ’568 patent.

 providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first
field; and

 
  

  

146, Dr. Gibson contends that the control information transmitted on the PCCH acts as

a “seivice type identifier which identifies a type of payload information.” I disagree with this

conclusion.

147. The Brismark‘ article explains, that the PCCH provides channel coding and

interleaving information. The PCCH does not identify the type of service of payload

information, such as voice, video, or data. This same invalidity issue was raised during
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prosecution of the ’568 patent. The examiner identified Raith ’813 as an invalidating reference.

In response, Ericsson explained that this reference disclosed using a field to identify channel

coding information? but: it did not disclose using a field as a service type identifier which.

identifies a type of payload infonnation. Moreover, regarding claim '19 of the ’019 patent,

Ericsson explained that “the plain language of this claim makes clear that Appiicants are

claiming theuse of a field to identify the type of payload information and not the type of channel

coding.”28 Accordingly, the Brismark article cannot anticipate this claim.

 
3,48. The preamble of this claim explains that it- covers transmitting infonnation on a

radio channei. The above limitation clarifies that both the service type identifier and payload

field must be transmitted on the same radio channel. Because the PC-CH and PDCH are separate

channels, this limitation is not met. i

(2) Claim 22 of the ’019 Patent and Claim 2 ofthe 55.68 Patent

149. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(3) Claim 23 of the ’019 patent and Claim 3 0f the ’568 Patent

150. Because this reference fails to anticipate claim 19 of the ’01'9 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, the PCCH does not distinguish

between video, voice, and data.

28 ’568 patent prosecution history.
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(4) Claim 24 of the ’019 l’atent and Claim 4 of the ’568 Patent

151. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, the PCCH does not identify '

multimedia.

h) The COBIT SyStem

152. Dr. Gibson identifies the CODIT system as a separate prior art reference.

However, Dr. Gibson’s description of the CODIT system comes from only threessources, the

Brismark article, the Andermo article, and the testimony of Gustav Brismark. For the reasons

explained in the sections above, descriptions of the CODIT system in the Brismark article and

Anderrno article, do not anticipate the ’01'59/”568 patent;

153, The testimony of Mr. Brismark does not centradict the Brismark articie er the

Andermo articles nor does it provide additional technical detail. Accordingly, the CODIT system

does not anticipate the ’0} 9/’568 patent.

154. Dr. Gibson identifies the following testimony as supporting his conclusion:
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Dr. Gibson Report at 2764.

155. As explained in my discussions of the Andermo article and Brismark article, the

physical control channel (PCCH) provides channel coding information for the payload. Mr.

Brismark does not contradict this conclusion. Accordingly, his testimony is consistent with the

prior art technique described in the ’819X’568 patent as disclaimed by the inventors: “another.

alternative is simply to allow the base station to transmit information pertaining to different

services based on the differences in channel coding. . . . However, as the number of services

expands beyond two, the complexity of discriminating between services in this manner becomes

excessive. Thus, according to another exemplary embodiment of the present invention, the FOC

fields may also serve the purpose of service type identifier.” ’019 patent at 9:15—9:28.
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i) US. Patent No. 5,757,813 (“Raith ’813 Patent”)

156. Raith ’813 describes a method for achieving optimal channel coding in a wireless

system. The method is described in the context of TDMA. The method allows a mobile device

to request an increase or decrease in the-degree of channel coding based on channel conditions.

The base station can then change the degree of channel coding and communicate this. change to

(173,29the mobile device using a channel that is “out ofban

(1) Claim 19 of the 3019 Patent and Claim 1 of the ’568 Patent

157. Raith ’813 does not anticipate claim 19 of the ’019 patent and claim 1 of the ’568

patent. This reference was distinguished during prosecution. In response to the examiner’s

identification of this reference, Ericsson explained that this "reference disclosed using a field to

identify channel coding information, but it did not disclose using a field as a service. type

identifier which identifies a type of payload information. Moreover, regarding claim 19 of the

’019 patent and claim 1. of the ’568 patent, Ericsson explained that “the plain language of this

claim makes clear that Applicants are claiming the use of a field to identify the type of payload

information and not the type of channel coding.”30

 
 

  

  

 providing at least one second field, separate from said first
field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and

158. Although Dr. Gibson discusses this reference, he fails to explain how this

reference discloses some elements of the asserted claims. For example, Dr. Gibson is unable to

identify a service type identifier in this reference.

29 Raith ’813 at10247-10156.

3° ’568 patent prosecution history.
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159'. Dr. Heegard contends that the channel coding indicator bit acts as a “service type

identifier which. identifies atype of payload infonnation.” I disagree with this. conclusion. The

channel coding indicator bit only identifies the degree of channel coding. As explained during

prosecution, this. bit does not identify a type ofpayload information.

(2) Claim 22 of the ”019 Patent and Claim 2 of the ’568 Patent

160. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipatelthis claim.

(3) Claim 23 of the ’019 patent and Claim 3 of the ’568 Patent

161. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. in addition, the indicator bit does not

distinguish between Video, voice, and data. ‘

(4) Claim 24 of the ’019 Fatent and Claim 4 of the ’568 Patent

162, Because this reference fails to anticipate claim 19 of the ”019' patent or claim I of

the ’568 patent. it also fails to anticipate this claim. In addition, the indicator bit does not

identify multimedia.

j) US. Patent No. 5,247,516 (“Bernstein”)

163. Bernstein describes a method for transmitting information on a wired integrated

_ services network. Bernstein explains that one purpose of this system is to account for “the

phenomenon that different components of traffic in an integrated services network are affected

differently by transmission characteristics ofthe network.”31

164. Bernstein attempts to account for different components of traffic by specifying

that data be grouped into different traffic components. When data is transmitted to an exit point,

3‘ Bernstein at 4:44: 10.
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the Subscriber requests a connection. At call setup, the transmitter sends a control frame which”

identifies the. numbér of channels that will be used, and the traffic Component type for. each

channel. Thus, data for each traffic component type is sent on its own dedicated channel. The

number of channeis and traffic component type for each channel may oniy be varied when a

subscriber requests. a connection or termination {11' a connection. See for exampie:

1111111111111 111 11 11111111 111' 1111 111111111 1111111111111 1111:
11111111111111 111111111111111 1111111 11111 11111111 111111111

1 111111111111 11111 1111111 111111111111 11111 1 11111111111111
; 3111111 111111 1111 111mg 1 1111111111 1111111111 1111111111 11
1 11113111111111 111111g 11111111111111 11:11 11111111111111 1:? .1
11 -,:=e.'11111111’ 1:111 111’11‘11‘1'11 -111§111111111 1111111111 1111111:
11111111111111 11111111111111111111111 111111113111 121111111115 111:1
1111 111111111 111 121111! 1111111111 11 11111111 111111311»
111111131311, 11111 11111 ,111111 1511‘1111111 12111111111113111 11111.
11111 11111111 11 1111111 1 1111 1111111111 1111 11

1111111131 T111111 1111 11111111 111 1111'_ 11:1 111111 1 311 * :.- '
111* 1111111111111 11‘ 1111111111 1111111111111 1111 11111111111
11 1 111 11311 1111111111 11111 1111111111 111 1111 11111.
11111-111111 111111111111111111 11111 1111;; 111 111111fig11111 1111

111111111 11:; 1111311111111 11111111111g 11 11111111111111 111511111111

11 1111111 1111 111- :2 =11 11111111111111 11111.1 111111.11 1111111111111 11:11
1111 11111111111

 

  

 

 
 

 

Bernstein at 4:444:60.
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1.

~ 11111111111111: 11f111111111111 1:: 11111111111111 1:11 1:111 1:111
1:111: 11:1" 15311 11111111111111 111111M11.1 1311 11:11:11: 111 1111-11:
11111;; 1111 1111111111 :11 1211111111: 1:11 .. 1111111111 11:1: 111::
1111-111 1111111111111: 1:11:11 1’11 11:111.,111. 1 11111111 11:11:11
111111 1111111: 111111111 111:1 111111111111 111111111111 T11
11:11:11: 111111 11 1:11:11 11: 1111 1:11:11 111111111111 11111 11:11
11:11 1:11 1111. 111111 1111111111: 11:51, 11111:: 111111111111 11:51»
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Bernstein at 5:46—5:54.

(1)' Claim 19 of the ’019 Patent and Claim 1 of the ’568 Patent

165. Bernstein does not anticipate claim 19 of the ’019 patent and claim 1 of the ’568

patent.

 providing at least one second field, separate from said first

field, which includes: :a service type identifier which identifies a

type of payload information provided in said at least one first

field; and

 
  

  

166. Although Dr. Gibson discusses this reference, he fails to explain how this

reference discloses some elements of the asserted claims. For example, Dr. Gibson is unable to

identify a service type identifier in this reference.

167. Dr. Heegard contends that Bernstein discloses “packets where the header

indicates the type of information in the payload» such that voice and data packets can be treated

differently, with different transmission characteristics.”32 1 disagree Withithis conclusion, and ,I

32 Dr. Heegard report at 57.

HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY , 5 6



note that none of the citations mentioned by Dr, Heegard as supporting this conclusion describe

the contents of any packet header.

168. Dr. Heegard appears to be referring to the header depicted in. Figure 5:

‘94{90' . \

  
34 kl: X25 Trsiet ADPQM Tester 3:3 33% $9M Tfiiei

as; a ' * a: a es

169. Although Bernstein identifies various traffic component types, this information is

transmitted. at call ‘set up to establish dedicated ehanneis. It is not transmitted in a packet header-

For example, although the packet header contains a “packet type” field, this field is. only used to

distinguish between control flames and user data flames.” Because the packet header only

distinguishes between user data and control data it does not act as a service type identifier which

identifies a type ofpayload information (e.g., voice, video, or data).

170. V In addition, the control frame transmitted at call setup to identify the various

channels does not act as a service type identifier which identifies a type of payioad information.

This. control frame identifies each channel, it does not identify the type of payload information

33 Bernstein at 17:34—17:36 (“The PT (payload type) field identifies theframe type, Le, a data frame or one of the
defined control frames”)
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contained in a first field. By using dedicated channels in this manner, Bernstein teaches away

from the patented technique.

transmitting said at least one first field and said at least one second field on said radio channel.

171. None of the citations referenced by Drsil-leegard or Gibson disclose transmitting

information on a radio channel. Furthermore, Bernstein discloses transmitting data for each

traffic component type on a separate channel, Accordingly; Bernstein does not disclose this:

element.

(2) Claim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

172. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, because Bernstein establishes

' dedicated channels, Bernstein does not disclose changing said type of information from a first

type to a second type during a connection . . . or adjusting a value of said service type identifier.

(3) Claim 23 of the ’019 patent and Claim 3 of the ’568 Patent

173. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it- also fails to anticipate this claim.

(4) Claim 24 of the ’019 Patent and Claim 4 of the ’568 Patent

174. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.
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k) US. Patent No. 5,488,610 (“Morley”)

175. Morley discloses a multiplexer for use in transmitting voice information over a

telephone line as well as data. The purpose of the invention is to eliminate transmission errors

caused: by clock errors. Because such a system may use separate. clocks for voice and data,

during communication, the voice and data may lose synchronization. Figure 1 illustrates. this

problem:

ERROR 3 .
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Morley at 1:17—1:36.

176. Morley proposes using a frame header which may contain the following values:

 

   

gym as. teast}

i flattered 1} .3: $3??

:1 wire My 9 a: seer?
3 are: meme 1}: '39: 9999
it 33am {1‘ 9 rs Ede???
s 133;; or , it at ease
a Wire + nets 9 e x 2363

‘2? Wise + flats 9* 11 x 183:;
3 first: 1 11% :2; £1h§9

9 hate 1* 9 at 153133: ,

it} Eider: + m 1 {t as 3523

it Vines; a hate 1'? t} x are ,
12. Data 2 t} a: rest:

13 11am 3" ’ {it in: 33%}
M Eerie:- «r» gate 3 9 X 83%
ifi _ take. + tiara 21“ {t X «rats  

Morley at 711-7217.

177.- Morley expiains that this header is used. for two purposes. First, the header

identifies the “frame type.” Based on the frame type, the receiver sorts received information to

the appropriate voice or data hardware: “The header of a received frame is checked and status,

voice and non voice fields are written to voice and data buffers 70 and 72 as appropriate."34

178. Second, When the receiver receives a header, it can compare the header value to

one of the 16 unique header values shown above. If the header. value matches one of these

predetermined header values, the receiver knows that the frame should contain few errors. On

the other hand, if the header does not match a predetermined header value, the receiver can

34 Morley at 10:19-10:22.
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determine that the frame contains errors”. If a frame contains errors, the transmitter and receiver

must resync’hronize.35

 2311'2221213222122221212 12 32222231232221 1212 222222213123“5.; ~12 2212 132 21222
12222122112222 11112212 22 12232222 23222 1322222 1232212222 2122222212 222221232

222 1112 12322211322“ 222222223212 in 1123‘: 11321232112 3232122? 13:2 222122

21222222 223211 12223121 122 2122: 1122. (21 2222221212 1222231212. .3
211211223 -E3 23 122123122 2222211222322(.111 2122- 2221221221 321‘ 12122 2322 232
2221122 2 - s'.’ 1 112322 33122122131222 21221331221221 211.2 2221222212311 321 12121 311113222121
222 21222- 12222123 122232222 1222222123231. 122 2122 22223222221 13:21 2123312
11121212221212122 1222221131222 21222 12222212 11222222 is 1 12222 22

222111 1232 2122112222 222222212 233 22222 321‘ 2122 1222121222 122 2122. 2122; 3:31
1212122122 1222-- .' :22 ; 2333121322 ‘22212’ 223111 122 21.111212 1:22 2 22:22:22
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321 12221232 12:23:22 2122222 122 122222. 2222221. 11 2122222 2232222322122

1122222222 2112 1232212231 3321212 11222 .2 132 22212212123222 21222322111112»
2122112222 is 1322322221

 

 

 

  

 

Morley at 7:64-8:10.

(1) Claim 19 of the "0.19 Patent and Claim 1 of the ’563 Patent

179. Morley does not anticipate 331231133 ’19 of the ’019 patent and claim 1 of the ’568

patent.

  

  
providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and

 

  

180. The frame headers disclosed in Morley do not meet the requirement of “a service

7‘)

' type identifier which identifies a type of payload infonnation. These headers merely specify

whether data should be sent to the voice or data buffer. In addition, although these headers are

used for synchronization, this process merely relies, on comparing the header value to a pre—

determined value. As a result, these headers do-not allow devices in the system to account for

different transmission characteristics of different types ofinformation.

35 The synchronization procedure is explained in Morley at 7:45—7:63.
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181. Morley teaches away from the ’019/’568 patent by requiring the receiver to

contain specialized subsystems for receiving voice, audio, and data. In contrast, the inventors of

the 7019 patent intended to create an invention that would allow existing devices to

accommodate multiple services, including services that may be developed. in the future.36

Accordingly, the inventors taught the use, of‘a service type identifier which identifies a type Of

payload information.

(2) Claim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

182. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(3) Claim 23 ofthe ’019 patent and Claim 3 of the ”568 Patent

183. Because this reference fails to anticipate claim 19 of the ’0-19 patent or claim 1 of

the ’568 patent, it also faiis to anticipate this claim.

'(4) Claim 24' of the ’019 Patent and Claim 4 of the ’568 Patent

184. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

1) U.S. Patent No. 5,548,532 (“Menand”)

185. Menand discloses a system for transmitting audio, video, and data television

signals throughout a satellite network. A device in this system contains separate hardware for

handling these three types of information,

3“ ’019 patent at2156—2164.
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Menand Figure l.

186. The purpose of the Menand system is to facilitate audio~video~interaetive (“AW”),

programs. Information sent in the Menand system is organized by SCH). Video packets are

associated with SCIDVi values, audio packets are associated with SCIDM values, and code/data

packets are associated with SCIDDi values.37 When a receiver receives transmission packets, it

determines the SCID values for the packets, and then compares those values to information in a

program guide. In this way, the receiver can identify a: specific game Show for example: and

then pull together the appropriate video SCID, audio SCID, and data SCH) packets for that

program.

37 See Menand at 1:304:52.
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Menand at 2:49-2:55.

187.

same SCID value to the audio, video, and data components of a program. However, Menand

uses different SCH) values so that the system can mix and match these components.

E'exan'iplea if two game shows use the same {interactive data component to allow users to play

along, the system. can jusE send that: (iata component once. with a single SCID- value, and. then

One alternative way of organizing TV guide information would “be to assign the

associate that SCID’ with both game shows in the program guide.
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Menand at 2:55-2i67.

188.

packets are sent in the system using time division multiplexing.

Once a transmitter in this system has prepared packets for transmission, those
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.hardcoded for video, audio, and data.” Menand dOes not allow for these hardcoded time slots to

change. For example, if a user selects a television program without audio, the system cannot fill

the unnecessary audio time slots with video or data packets because those time slots are hard

coded for audio only:

emit at state as high as the hides gaskets... It? attain packets
tie as: meat at the seats multieiesihg rate, the :muhipieser
may The strange: in. satiety eta ease as heath sachet at the
audio Intimates time. shat set its eases; the he}: entitle 'eeehee

Menand at 5:53—5:56. V

(1) Claim 19 of the “019 Patent and Claim 1 of the ’5-68 Patent

189. Morley does not anticipate claim 19 of the ’019 patent and claim 1 of the ’568’

patent.

  providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and

 

  

190. Drs. Gibson and Heegard contend that the SCID is a service type identifier. I

disagree with this contention. A SCID is assigned to the audio, Video, or data portion of a

television program. A receiver uses this SCID to navigate the TV Guide. Accordingly, the

SCID does not meet the requirement of “a service type identifier which identifies a type of

payload information.”

191. While Menand recognizes that video packets may need to be prioritized over

audio packets, Menand teaches away from the ’019/’568 patent by requiring that a system hard

code time slots to only contain one type of data. This system fails to account for the fact that the

type of data being sent may vary rapidly.

38 See for example Menand at Figs. 8-10.
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192. Drs. Gibson and Heegard appear, to contend that the SCID value somehow

provides information related to transmission characteristics. For the reasons explained above; I

disagree. Beyond the reasons I have described) Menanddoes not identify any other uses for the

SCID that would allow a device to account for transmission characteristics. Moreover, to the

extent the SCH) is simply used to route packets to appropriate audio or video hardware it fails to

meet this claim limitation.

193. Menand teaches away from the ’019/’568 patent by requiring the receiver to

contain specialized subsystems for receiving voice, audio, and data. In contrast, the inventors of

the ’019 patent intended to create an invention that would allow existing devices to

accommodate multiple services? including services that may be developed in the future}?

Accordingly, the inventors taught the use of a service type identifier which identifies a type of '

payioad information.

(2) Claim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

194. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. in addition, While Menand recognizes that.

video packets may need to be prioritized over audio packets, Menand teaches away from the

’019 patent by requiring that a system hard code time slots to onlycontain one type of data. This

system fails to account for the fact that. the type of data being sent may vary rapidly.

‘ (3) Claim 23 of the ’019 patent and Claim 23 of the ’568 Patent

195. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

39 ’019 patent at 2:56-2:64.

HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY 66



(4) Claim 24 of the ’019 Patent and Claim 4 of the ’568 Patent

196. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

111) IEEE £802.11-93f146, “The Need for MAC Data D'elimiters in the
PHY?" W’im Diepstraten (“Diepstraten 146”)

197. Diepstraten 146 proposes an amendment to a draft version of an 802.11 standard.

Diepstraten 146 discusses a delimiter at the PHY layer to provide information on bit rate,

proprietary information or other future uses.

,iF‘HY-i’mamide
 
 

  
Bitt‘ete

III“. Extended rise
{19mm teemiaa

.1 (Exam Feattheta;   
 

.. 148 bit: The first: in Time it???) hit is. 3:1 exteasien bin that indicates whether at

tie-t an addiitiortai PS}? octet is; aiming;

~. 4-53 trite: Far 31:12,}; standardized Functiens (‘2 bits: fer spew, timers may tie

reserved)

~ 339‘” hits: fer vendor specific fimctieas.

Diepstraten 146 at 5.

(1) Claim 19 of the ’01!) Patent and Claim 1 of the ’568 Patent

198. Diepstraten 146 does not anticipate claim 19 ofthe ”019 patent and claim 1 of the

’568 patent.

 
 

  

  

 providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and
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199'. Drs. ’Heegard appears to contend that the 4-8 .bits of the PSF act as a service type

identifier. Dr. Gibson does not specify how this element is met. I disagree with their

conclusions.

200. Diepstraten 146 states that the 4-8 bits provide “2 bits for speed.” These bits do

not. identify the service type of payload information such as voice, video, or data. Beyond this

explanation, the implementation details of how these bits provide information, and how this

information can be associated with a payload are not provided. Diepstraten provides some

additional information on the motivation for the PSF, but it is unclear how this purpose is to be

realized:

In. this concept, it is imp-errant that a receiver can dynamicaiiy recognise the speed at.
which a. packet is received It said he attic is receive the packet: and retrieve the correct
clock to send it "to the MAC in addition an indication of the hitrate with which this

packet. was received needs to he rep-erred to the Mam, This indication wiil. he needed by
the MAS to imiid a datahase afflit‘: hitrate seiection needed per destinatien station.

Diepstraten '146 at 4.

201. Accordingly, Diepstraten 146 does not disclose a service type identifier which

identifies a type of payload information provided in said at least one first field. Even if the PSF

provides information that allows a receiver to determine the speed at which a packet is received,

such a technique does not identify a type of payload information. The PSF does not identify-

Voice, video, or data, etc. This same invalidity issue was raised during prosecution of the ’568

patent. The examiner identified Raith ’813 as an invalidating reference. In response, Ericsson

explained that this reference disClosed using a field to identify channel coding information, but it

did not disclose using a field as a service type identifier which identifies a type of payload

information. Moreover, regarding claim 19 of the ’01 9 patent, Ericsson explained that “the plain
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language of. this claim makes clear that Applicants are claiming the use of a field to identify the

type of payload information and not- the type of channel coding.”40

(2) Claim 22 of the ’019 l’atent and Claim 2 of the ’568 Patent

202. Because this reference failstc anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(3) Claim 23 of the ’019pafent and Claim 3 of the ’568 Extent

203. Because this reference. fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim. In addition, the PSF field does not

distinguish between Video, voice, and data.

(4) Claim 2.4. of the 31119 Fatent and Claim 4 of the ’568 Patent

204. Because this reference fails to anticipate claim 19 of the "019 patent or claim 1 of

the ’568 patient, it also fails to anticipate this claim. In additicn? the PSF field does not

distinguish between multimedia.

n) IEEE P802.11—94/258x, “Detailed Draft Text Changes to Support

DTBS,” Wim Diepstraten (“Diepstraten 258x”)

205. Diepsttaten 258x provides some specific amendments to the 802.11 draft 3994

standard. For the same reasOns that the 802.11. draft 1994 standard does not anticipate the

asserted claims of this patent, Diepstraten 258 does not anticipate the asserted claims of this

patent.

(1) Claim 19 of the ’019 Patent and Claim 1 of the ’568 Patent

206. Diepstraten 258x does not anticipate claim 19 0f the ’019 patent and claim 1 of

the ’568 patent.

4° ’568 patent pi‘osecuiionrhistory.

HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY 69



providing at least one second field, separate from said first
field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and
 

207. DIS. Heegard and. Gibson fail to specify a field in Diepstraten 258x that acts as a

service type identifier. Although Drs. Heegard and Gibson cite to portions of this reference that

discuss Q08, these citations do not identify at least one second field; separate from said first.

field, which includes a service type identifier. which identifies a type of payload infonnatien

provided in said at least one first field.

208. To the extent Drs. Heegard and Gibson contend that the fitnctionality identified

With respect to the 802.11-draft 1994 standard or on of the other Diepst'raten references satisfies

this claim limitation, my explanations with respect to those references are equally applicable

with respect to this reference.

(2) Ciaim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

209., Because this reference fails to anticipate claim 19 Of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

,(3) Claim 23 of the ’019 patent and Claim 3 of the ’568 Fatent

210. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(4) Claim 24 of the ’019 Patent and Claim 4 of the ’568 Patent

211. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.
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0) IEEE P802.11—93/190‘, “DFWMAC: Distributed FOundation

Wireless Medium Access Control,” Wim Diepstra‘ten (“Diepstraten

1'90”);

212. Diepstraten 190 provides an earlier version of a draft for an 80211 standard that

shares some descriptions with the 802.11 draft 1994 standard. For the same reasons that the

802.11 draft 1994 standard does not anticipatethe asserted claims of this patent, Diepstraten 258

does not anticipate the asserted claims of thispatent.

(1) Claim 19 of the ’019 Patent and Claim 1 of the ’568 Patent

213. Diepstraten 190 does not anticipate claim 19 of the ’019 patent and claim 1 of the

’568 patent.

 providing at least one second field, separate from said first

field, which includes a service type identifier which identifies a

type of payload information provided in said at least one first

field; and

 
  

  

214‘ Dr. Gibson identifies the data field as a first field in which payload information is

disposed. Dr. Gibson appears to identify the type field of the, fixed header as a service type

identifier. Diepstraten describes multiple frame types that include the frame types in the 802.11-

dra’ft 1994 standard.

215. The purpose of the type field is to identify the format of a flame, not the type of

payload information. For example, the frame type “data” identifies a frame as containing a data

field (i.e., the field identified by Dr. Gibson as a payload field). This is the only frame type that

contains a data field. Because the type field only identifies the format of a frame that contains a

data field, it cannot act as a service type identifier which identifies a type of payload information

provided in said at least one first field.

216. The general PHY and MAC format of a frame is shown below:
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Diepstraten 190 at 63—64.
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Diepstraten 190 at 66.

.217. In addition, under Defendants’ proposed construction, Dr. Gibson fails to explain-

how the type field identifies the typerof payload information (e.g., voice, video, or data). In

addition, Dr. Gibson faiis to expiain how this field could allow a device in the system to account

for different transmission characteristics of different types of information. In other words, the

limited type variations used in Diepstraten 190 fail toidentify the service type of payload

information.

218. Under Plaintiffs’ proposed construction, Dr, Gibson fails to explain how the type

field identifies informationregarding transmission characteristics. Notably, the type field does

not allow a device to distinguish ”between (208 and non-Q03. data or between packets that have

different TID values.

219. In addition, Diepstraten 190 does not disclose this limitation because the type

field. does not identify a service type of the payload information. In the ’019/’568 patent, the

1

term “service” refers to information communication, i.e., user data.4 As shown in the excerpts

4' See, e.g., ’019 patent at2:27-2:30.
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above, the type field only allows a device to distinguish between “data,” i.e., user data, and

various types of ' administrative frames. The type/subtype field does not ”distinguish between

various types: of services that may be contained in a data frame.

(2) Claim 22 of the ’019 Patent and Claim 2 of the ’568 Patent

220. Because this reference fails to anticipate claim 19 of the ’0-19 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(3) Claim 23 of the ’019 patent and Claim 3 of the ’568 Patent

221. Because this reference fails to anticipate claim 19 of the ’019 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

(4) Claim 24 of. the ’019 Patent and Claim 4 of the ’568 Patent

222. Because this reference fails to anticipate claim 19 of the ’029 patent or claim 1 of

the ’568 patent, it also fails to anticipate this claim.

3. Response to Alleged 'Obviousness References

223. As explained above, none of the asserted obviousness references disclose

providing at least one second field, separate from said first field, which includes a Service type

identifier which identifies a type of payload information provided in said at least one first field.

Accordingly, no combination of references can disclose this limitation. Even if one or more

references discloses one of this limitation, it is not obvious to combine elements from different

Wireless systems without further analysis. For example, commands and. messages in one

protocol. may have unexpected or undesirable effects when introduced into a different protocol.

It would not be obvious to combine the information conveyed in identifiers from multiple

references into a single identifier. This is because each identifier is designed for a specific

system. For example, the ID tags of Adams correspond to the specific subsystems in Adams. It

would not be obvious to specify additional information in the headers disclosed in Adams,
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because the Adams system is designed to werk without requiring that information. In general, a

system should be designed to minimize the amount ofoverhead transmitted on the channel.

4. Response to Dr. Gibson’s Section 112 Arguments

224. I disagree that the asserted claims of the ‘Q19 patent fail to, comply with the

provisions of 35 USC § 112. Some of Dr. Gibson’s arguments appear to relate to infringement

issues. Accordingly, I hereby incorporate my infringement report.

225. Dr. Gibson contends that the limitation “providing at least one second field,

separate from said first field, which includes a service type identifier which identifies a type of

payload information provided in said at least one first field” is indefinite, lacks written

description, and is not enabled. Dr. Gibson appears to contend that the asserted claims are

invaiid because the specification does not disclose a‘ “QOS Control field” or TID subfieid.

However, given that this patent was invented well before these terms were added tr} the 803.1in

standard, it is unsurprising that the do not appear in the patent. To the extent that Dr. Gibson

contends that this patent does not disclose prioritizing data, I disagree. The patent discloses

dynamically providing data in more or fewer time slots depending on the demands of the

service.42 This is one way to prioritize one type of service in a TDMA system. For additional

arguments related to this limitation, I hereby incerporate the ciaim construction section of this,

report for this patent.

B. U.S. PATENT No. 6,424,625

226. Dr. Gibson and Dr. Heegard allege that the asserted claim of the ’625 patent is

anticipated by prior art. I disagree. None of the references cited by Dr. Gibson or Dr. Heegard

teaches or discloses all the limitations of the asserted claim. And some of these references are

42 ’019 patent at 2:15-2:65.
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not prior art as they are not entitled to a priority date before conception and reduction to practice

ofthe asserted claim of the ’625 patent.

227‘. Dr. Gibson and Dr. Heegard also allege that these references render the asserted

claims of the ’625 patent obvious either alone or in combination with one or more other

references. I disagree None of the prior art references taught or disclosed all limitations of the

asserted claims. Dr. Gibson and Dr. Heegard further did not identify how a specific combination

of references would render the asserted claims obvious, and without doing so they cannot meet

the requisite clear and convincing evidentiary standard. As discussed below, none of the

references identified by- Dr. Gibson and Dr. Heegard teaches each limitation of the asserted

claims of the 3625 patent. Nor does any identified combination of reference render such claims

obvious.

228. The application that issued as US. Patent No. 6,424,625 entitled “Method. and

Apparatus for Discarding Packets in a Data Network Having Automatic Repeat Request” was

filed on October 28, 1998. The ”625 patent issued on July 23, 2002. The technology disclosed

in the ‘625 patent was conceived of in and around July 1997,_

_To the one eooeeooo doe

predates the publication date of any reference cited against the 7625 patent, such references fail

to anticipate the ’625 patent.
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229.

230.

1. Claim Construction

231. The parties have not identified any terms in the ’625 patent for construction.

2. Response to Alleged Anticipation References

a) Dietmar Petras, Ulrich Vornefeld, Markus Scheilbenbogen,

Candidate protocol stack (MAC + LLC for a Wireless ATM air

interface, (“Petras’ ComNets Submission”)

232. Both Dr. Heegard and Dr. Gibson contend that the paper “Candidate protocol

stack (MAKE + LLC) for a Wireless ATM air interface” by Dietmar Petras, Ulrich Vomefeld, and

Maxims Scheilbenbogen (“Petras’ ComNets Submission”) anticipates the ‘625 patent. I disagree

with this conclusion. This reference fails to disclose a transmitter commanding a receiver to

receive a non-consecutive packet and to release expectations of receiving outstanding packets

have sequence numbers below that non—consecutive packet.

(1) Background

233. Petras’ ComNets Submission discloses a discard message sent from a'transmitter

to a receiver that indicates that the transmitter has discarded a packet. Petras. provides an

example in which a transmitter sends packets O, 1, 2, and 3 to a receiver, but packets 0 and 2 are

lost in transmission, as seen in the Figure below. The transmitter discards packet 2 before

receiving the retransmission request for packet 2. In response to the retransmission request, the

transmitter sends a discard message to the receiver indicating that packet 2 has been discarded.
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Figure 11 from Petras’ ComNets Submission

(2) Claim 1 of the ’625 Patent

1 . A methodfor discardingpackets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of}

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least onepacket; and

the transmitter discarding allpacketsfor which acknowfedgment

has not been received, and which have sequence numbersprior

to the at least onepacket.

234. Both Dr. Heegard and Dr. Gibson contend that the “DISCARDW” message is a

command to release any expectation of receiving outstanding packets having sequence numbers

prior to the non-consecutive packet. Dr. Gibson contends that “informing the receiver that the

transmitter has discarded cell(s) also commands the receiver to treat as received the cell(s)

subsequent in sequence number to the discarded cell(s). . . .” Similarly, Dr. .Heegard contends

that forwarding non—consecutive packets to the higher layers after receiving a discard message is

a command to receive at least one packet having a sequence number that is not consecutive with

a sequence number of a previously received packet.

235. Petras’ ComNets Submission fails to teach a “command” to receive a packet

having a sequence number that is not consecutive with a sequence number of a previously
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received packet. The ’625 teaches a transmitter which, commands the receiver to receive an out

ofsequence packet by including an enforcement bit that forces the receiver to reCeive the packet,

regardless of sequence number, Petrasl ComNets Submission, on the other hand, discloses a

system in which the receiver may reject an out-of-sequence packet sent by the transmitter if the

packet is outside of the reception window.

236. Petras’r ComNets Submission proposes a standard. SR-ARQ’ protocol with one

modification — a discard message that notifies the receiver that the transmitter has discarded a

packet. Standard SR—ARQ protocols that existed when this paper was written rejected packets

that were outside of the reception window. Because Petras’ ComNets Submission utilizes the

standard SR~ARQ protocol (in combination with a discard message), the i’etras’ ComNets

Submission receiver will reject packets outside of the reception window Therefore, the Petras’

ComNets Submission transmitter does not command the receiver to receive these non»

consecutive packets.

237. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets 1, 2, and 3), the ’625 transmitter

will receive packet 4. if it includes an enforcement bit, even though packet:- 4 is out of the

reception window. :Petras’ ComNets Submission’s receiver, on the other hand, will consider

packet 4 “invalid” and reject it because it is out of the reception window.

238. Furthermore, Petras’ ComNets Submission results in unacceptable delays. Petras’

ComNets Submission describes a system in which the transmitter only sends a discard message

after it receives a retransmission request. If the retransmission request is lo'st, the transmitter

cannot send the discard message or move its transmission window forward, While the
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transmitter waits? packets will begin to queue in the transmit buffer. The receiver will not send

another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in a significant delay

before. the transmitter can finally send a discard message. As time passes, the packets

'backlogged in the transmitter will begin to expire as well. This unnecessary loss of'a substantiat

amount of data is an unacceptable consequence of Petras’ ComNets Submission’s reliance on

receiving a retransmission request.

b) Andreas Hettich, Deveiopment and Performance Evaluation of a

Selective Repeat-Automatic Repeat Request {SR-ARQ) Protocol for
Transparent, Mobile ATM Access (“fiettich’s ComNets Thesis”)

.239. Both Br. Heegard. and Dr. Gibson contend. that the. paper “Development and.

performance evaluation of a Selective Repeat-Automatic Repeat Request (SR—ARQ) protocol for

transparent, mobile ATM Access” (“Hettich’s ComNets Thesis”) by Andreas Hettic-h anticipates

the ‘625 patent. I disagree with this conclusion. This reference fails to disclose a transmitter

commanding a receiver to receive a non—consecutive packet and. to release expectations of

receiving outstanding packets have sequence numbers below that non-consecutive packet. This

reference also fails to enable one skilled in the art to implement a discard notification scheme

which anticipates the ’625 patent-

(1) Background

240. Hettich’s ComNets Thesis discloses a discard message (called a “Delay PDU”)

sent from a transmitter to a receiver that indicates that the transmitter has discarded a packet.

“The Delay PDU is used to inform receivers that cells have been discarded. It is only sent if the

receiver requested a discarded cell (using RR or SKIS-1).” DEF800007377.
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(2) Claim 1 of the ’625 Patent

1. A methodfor discarding packets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of:

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least onepacket.

241. Both Dr. Heegard and Dr. Gibson contend that the Delay i’DU message is a

ccnnnand to release any expectation of receiving outstanding packets having sequence numbers

prior to the non-consecutive packet. "Dr. Gibson contends that “informing the receiver that the

transmitter has discarded ceil(s) also commands the receiver to treat as received the ceihs)

subsequent in sequence number to the discarded cell(s). . . .” Similarly, Dr, Heegard- contends

that forwarding non-consecutive packets to the higher layers after receiving a discard message is

a command to receive at least one packet having a sequence number that is not consecutive with

a sequence number of a previously received packet.

242. Hettich’s CornNets Thesis fails to teach a “command” to receive a packet having

a sequence number that is not consecutive with a sequence number of a previously received

packet. The ’625 teaches a transmitter which commands the receiver to receive an out of

sequence packet by including an enforcement bit which forces the receiver to receive the packet,

regardless of sequence number. Hettich’s ComNets Thesis, on the other hand, discloses a system

in which the receiver may'rej eat an out—of—sequence packet sent by the transmitter if the packet is

outside of the reception window.
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243*. Hettich’s‘ CornNets Thesis proposes a standard SR-ARQ protocol using Selective

REfect (SIRE’J) PDUs with one relevant modification {— a- discard, message that notifies the

I receiver that the transmitter has discarded a packet. DEFSOOOO7373J737S. Standard SR—ARQ

protocols that existed when this paper was written rejected packets that were outside of the

reception Window. Because Hettieh’is ComNets Thesis utilizes the standard SR—ARQ protocol?

(in combination with a discard message), the Hettich’s ComNets Thesis receiver will reject

packets outside of the reception window, as Hettich indicates on p.28:

SR sRQ aisn resnits in a window {24? size n in the receiver, In centres: to the sender

{chapter 5.1.2}, no nether seqnence numbers are required in the receiver to identify the: receipt
window. as new refers to the iowest frame that has not yet been correctiy renewed. In other:

words, the receiver swept-a alt frames for which the thilewing applies for the sequence number:

5329? 5 SN 5». RN :12 i _ {5.7}

Excerpt from Hettich’s ComNets Thesis, p. 28

According to this excerpt, the Hettich’s ComNets Thesis receiver will only accept packets falling

within the stated range. Packets outside of this range will be rejected as “invalid.” Therefore,

the Hettich’s CornNets Thesis transmitter does not command the receiver to receive these non-

conse‘cutive packets.

244. For example, a transmitter may send receiver four packets, having sequence

numbers I, 2, 3, and 4, respectively. Ifpacket 3‘is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets l, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, even though packet 4 is out of the

reception window. Hettic-h’s ComNets Thesis’s receiver, on the other hand, will consider packet

4 “invalid.” and reject it because it is out of the reception window.
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c) Ulrich Vornefeld, Simulative and analytical study ofmeasures

supporting the quality. of service in a radio-based ATM network

(“Vornefeld’s ComNets Thesis”)

245. Both Dr. Heegard and Dr. Gibson contend that the dipioma Paper “Simulative and

analytical study of measures supporting the quaiity of service in a radio—based ATM network”

(“Vomefeid’s ComNets Thesis”) by Uirich Vomefeld anticipates the ‘625 patent. ‘I‘ disagree

with this conclusion. This reference fails to disclose a transmitter commanding a receiver to

receive a non—consecutive packet and to release expectations of receiving outstanding packets

have sequence numbers below that non-consecutive packet. This reference also fails to enable

one skilled in the art to implement a discard notification scheme which anticipates the ’625

patent.

(3) Background

246. Vomefeld’s ComNets Thesis discloses two discard message implementations: (i)

a message which explicitly notifies a receiver that the transmitter has discarded. a packet

(“Vornefeld—l”) and (ii) an implicit notification to the receiver that the transmitter has discarded

a packet by sending packets outside of the reception window (“Vornefeld-Z”).

247. Vomefeld—l discloses a discard message sent from a transmitter to a receiver that

indicates that the transmitter has discarded a packet. Vornefeld’s ComNets Thesis provides an

example in which a transmitter sends packets '0, l7 2, and 3. to a receiver, but packets 0 and 2 are

lost in transmission, as seen in the Figure below, The transmitter discards packet 2 before

receiving the retransmission request for packet 2. In response to the retransmission request, the

transmitter sends a discard message to the receiver indicating that packet 2 has been discarded.
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Figure 5.2 from Vornefeld’s ComNets Thesis

248. Vornefeld-Z discloses an implicit notification to the receiver that the transmitter

has discarded a packet by sending a packet outside of the reception window, When the receiver

receives the out~of-window packet, it: believes that the transmitter has discarded cells and shifts

the window forward so that the end of the window corresponds with the out-of—window packet.

For example, a receiver may have a reception window of 4 celis, numbered 1 through 4. If the

receiver receives cell 5 before cells 1 through 4, it will shift its window forward one cell. The

new reception window will be cells 2 through 5.

(2) Claim 1 of the ’625 Patent

1. A methodfor discardingpackets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of: ’

a transmitter in the data network commanding a receiver in the

data network to a) receive at least one packet having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least onepacket; and ‘

the transmitter discarding allpacketsfor which aclmowledgment

has not been received, and which have sequence numbers prior

to the at least onepacket.

249. Both Dr. Heegard and Dr. Gibson contend that the “DISCARD(N)” message is a

command to release any expectation of receiving outstanding packets having sequence numbers

prior to the non—consecutive packet. Dr. Gibson Contends that “informing the receiver that the
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transmitter has discarded cell(s) also commands the receiver to treat as received the ceiI(s)

subsequent in. sequence number to the discarded cell(s). . . f” Similariy, Dr. Heegard, contends

that forwarding non-consecutive packets to the higher layers after receiving a discard message is

a command to receive at least one packet having a sequencenumber that is not consecutive with

a sequence number of a previously received packet.

(a) Vornefeid—rli

250. Vornefeld—l fails to teach a “command” to receive a packet having a sequence

number that is not consecutive with a sequence number of a previously received packet. 4. The

’625 teaches a transmitter which commands the receiver to receive an out of sequence packet by

incinding an enfOrcement hit which forces the receiver to receive the packet, regardless of

sequence number. Vemefeld—l, on the other hand, discioses a system in which the receiver may

reject an out-of~sequenee packet sent by the transmitter if the packet is outside of the reception

window, as evidenced by Section 53.1.2.

251. Section 5.3.1.2, describes how Vomefeld-Z’s SR-ARQ‘ protocoi difi‘ers from

Vornefeld-l ’s SR~ARQ protocol:

ATM-cells that have already been assigned a sequence number can

also be discarded without the transfer of discard messages by

having the transmitter moving their transmission window

correspondingly when rejecting cells. Through this, I-frames are

delivered, which are outside of the recipient window and which

would be invalid by the slandam’ lSR-ARQ-protocols. (emphasis
added).

DEFSOOOO7570.

252; Vornefeld—Z purports to allow reception of packets outside the window “which

would be invalid by the standard SR-ARQ protocol” utilized in Vornefeld—l. Because

Vornefeld—l utilizes the standard SR—ARQ protocol (in combination with a discard message), the
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Vornefeld—l receiver will reject packets outside of the reception window. Therefore, the

Vornefe‘ld-"l transmitter does notcommand the receiver to receive these non~consecutive packets.

253, For example, a transmitter may send receiver four packets, having sequence

numbers I, 2, 3, and 4, respectively. If packet 3 is lost in transmissionand the reception window

is oniy 3' packets (he, the receiver expects to: receive packets l, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, evenrthough packet 4 is out of the

reception window. Vornefeld—l’s receiver, on the other hand, will consider packet 4 “invalid”

and reject it because it is out of the reception window.

254. Furthermore, Vomefeld—l will result in unacceptable delays. Vornefeld—l

describes a system in which the transmitter only sends a discard message after it receives a

retransmission request. If the retransmission request is lost, the transmitter cannot send the

discard message or move its transmission window forward. While the transmitter waits, packets

wiil begin to queue in the transmit buffer. The receiver will not send another retransmission

request until it receives another packet from the transmitter, but the ensuing packets and

retransmission requests may also be lost, resulting in a significant delay before the transmitter

can finally send a discard message. As time passes, the packets backlogged in the transmitter

will begin to expire as well. This urmecessary loss of a substantial amount of data is an

unacceptable consequence of Vornefeld—I ’s reliance on receiving a retransmission request.

(b) VernefeId—Z

255. Vomefeld~2 does not anticipate the ’625 patent because it does not command a

receiver to release expectation of receiving outstanding packets having sequence numbers prior

to a non—consecutive packet. Vornefeld—Z describes a system in which the end of a reception

window moves forward to the most recently received'packet. So for example, if the current

reception window comprises packets 1 through 4', and packet 5 is received, then the reception
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window will shift forward and comprise packets 2 through 5. If packet 4 was lost in

transmission, then packet 5 would "be received outvotisequence. However, the window only

shifts to packet 2, releasing expectation of packet 1‘ The receiver still expects to receive packet

4, which is an outstanding packet with a sequence number prior to nonaconsecutively received

packet 5, Thus, Vernrefeld~2 does not teach a transmitter ccmrrzmzdizzg a receiver to release

expectation of receiving outstanding packets having sequence numbers prior to a non—

consecutive packet.

V 256. Furthermore, Vornefeld—Z does not enable one skilled in the art to implement a

discard notification scheme which anticipates the ’625 patent because it can result in deadlock

due to incertectiy sorted cells. As acknctvlerlged by Vomefeld himseifj the Vomefelclé receiver

cannot distinguish between discarded packets and, packets received incorrectly outside of the

reception. window. Vernefeld explained how this shortcoming of his invention could result in a

failure in Figure 5.4 Of his paper, reproduced below as Figure 3-, which-'Vornefeid iabeled

“Incorrect exchange of ATM-cells in phases with a high frame error ratio.”

HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY 87



 
 

Rmeivza ohservux 1 as repeat anteater
V and sens ix énemwtly

 
Coaxfitfimu in the momenta: maximums is: the renew-e:

[:irm [:jm
smzmihiiy teachers}  waiting, In: receipt  

f5“; (fiscmfizé m fem again meaning, we: animated  NM.WA.mMWAmw~mw~Wm»mm.mm-nmwmmmwxmwmflsVwmaxvvmwxmtmmwmnrammmWMAmWW~MWM~W~“Mam.m~mm~mw~~mmmw.mm

Figure 5.4: trimmer embange eit‘ ATMeeile in gainers with a high frame we: min

Figure '3: System Failure Using Vomefeld-E

DEFSOOOO7572. In Vornefeld’s example, packets 2 through 5 are sent to the transmitter, and

packets 2 and 4 are lost in transmission. The transmitter then attempts to transmit packets 6, 7, 0,

l, and 2 in order, but packets 6, 7, O, and l are lost in transmission. When the receiver receives

packet 2, it observes packet 2 as a retransmission “and sorts it incorrectly,” resulting in system

gridlock.

d) Petras anti Hettich, Performance Evaluation of the ASB—ARQ

Protocol for \Vireless ATM, Proceeding of the 13995 IEEE Wireless

Communication System Symposium, (Nov. 1995) (“Petras’ ComNets

1995 Article”)

257. Both Dr. Heegard and Dr. Gibson contend that the article “Performance

Evaluation of the ASR—ARQ Protocol for Wireless ATM” (“Petras’ ComNets 1995 Article”) by

Dietmar Petras and Andreas Hettich anticipates the ‘625 patent. I disagree with this conclusion.

This reference/fails to disclose a transmitter commanding a receiver to receive a non—consecutive
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packet and to release expectations of receiving outstanding packets have sequence numbers

below that non—consecutive packet. This reference also fails to. enable one skilled in the art to

implement a discard notification scheme "which, anticipates the ’625 patent.

(I) Background

258. Petras’ ComNets 1995 Article discloses a discard message (called a “Delay

PD ”) sent from a transmitter to a receiver that indicates that the transmitter has discarded a

packet. The Delay PDU is used to inform receivers that cells have been discarded. It is" only

sent if the receiver requested a discarded cell (using RR or SREJ).

(2) Claim 1 0f the ’625 Patent

1. A melhcdfor discardingpackets in a data newcrk ennrfoyz‘ng a

packet! transferprotocoi including an automatic raped! request!

scheme, comprising the steps of:

a lransmitlcr in the data network commanding a receiver in the

data nearer}; to a) receive at least cnepache? having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and 1)) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at Zeasl one packet; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least onepacket.

259. Both Dr. Heegard and Dr. Gibson contend that the Delay PDU message is a

command to release any expectation of receiving outstanding packets having sequence numbers

prior to the non—consecutive packet. Dr. Gibson contends that “informing the receiver that the

transmitter has discarded cell(s) also commands the receiver to treat as received the cell(s).

subsequent in sequence number to the discarded cell(s). . . .” Similarly, Dr. Heegard contends

that forwarding non—consecutive packets to the higher layers after receiving a discard message is

a command to receive at least one packet having a sequence number that is not consecutive with

a sequence number of a previously received packet.
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260. Petras’ ComNets 1995 Article fails to teach a- “command” to receive a packet

having. a sequence number that, is not consecutive with a sequence number of a previously

received packet. The ’625 teaches a transmitter which commands the receiver to receive an out

of sequence packet by including an enforcement bit Which fare-es the receiver to receive the

packet, regardie’ss of sequence number. Perms" ComNets 1995 Articie, on the other hand,

discloses a system in which the receiver may reject an out~of~sequence packet sent by the

transmitter if the packet is outside of the reception window.

261. Petras’ ‘ComNets 1995 Article proposes a standard SR—ARQ protocol using

Selective REJect (SREJ) PDUs with one relevant modification — a discard message that notifies

the receiver that the transmitter has discarded a packet. Standard SR~ARQ protoccis that existed

when this paper was written rejected packets that were outside of the reception window.

Because Petras’ ComNets 1995 Attic-1e utilizes the standard SR~ARQ protocol {in combination

with a discard message), the Petras’ ComNets 1995 Article receiver will reject packets outside of

the reception window.‘ Therefore, the Petras’ ComNets 1995 Article transmitter does not

command the receiver to receive these non~consecutive packets.

262. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets 1, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, even though packet 4 is out of the

reception window. Petras’ ComNets 1995 Article’s receiver, on the other hand, will consider

packet 4 “invalid” and reject it because it is out of the reception window.

263. Petras’ ComNets 1995 Article similarly fails to teach a command to release

expectation of receiving outstanding packets having sequence numbers prior to the non-
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consecutive packet. The Delay message notifies the receiver of aksingle. packet that has been

discarded, but provides no information about outstanding packets other than that identified in the

Delay message. In Petra‘s’ article, he gives an example in. which a single packet, packet l, is

discarded by the transmitter and never successfully received by the receiver. The transmitter

“transmit an ImDeiay frame . . . informing the mobile station, not to wait for frame I because this

has been discarded. 'Receiving Delay(4,l) frame successfully, the receiver is able to shift- its

window, no longer waiting for frame 1.” DEFS00014150. Petras does not state that the receiver

would similarly stop waiting for other outstanding packets below packet 1. Therefore, Petras’

ComNets 1995 Article fails to teach a command to release expectation of receiving all

outstandingpackets having .sequence numbers prior to the non—consecutive packet.

264. Furthermore, Petras’ ComNets 2995 Article will result in unacceptable delays,

.Petras’ ComNets 1995 Article describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets "and retransmission requests may also be lost, resulting in a significant delay

before the transmitter can finally send a discard. message. As time passes, the packets

backlogged in the transmitter will begin to expire as well, This unnecessary loss of a substantial

amount of data is an unacceptable consequence of Petras’ ComNets 1995 Article’s reliance on

receiving a retransmission request.
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e) Petras and Hettich, Performance evaluation of a logical link
control protocol for an ATM air interface (1997) (“Petras’ ComNets

1997 Article”)

265. Both Dr. Heegard and Dr. Gibson contend that the paper “Performance

Evaluation of a Logical Link Control. Protocol for an ATM Air interface.” (“i’etras’ CornNets

1997 Article”) by Dietmar Petras and Andreas 'Hettich «anticipates the ‘625 patent. I disagree

with this conclusion. This reference fails to disclose aitransmitter commanding a receiver to

receive a non-consecutive packet and to release expectations of receiving outstanding packets

have sequence numbers below that non-consecutive packet. This reference also fails to enable

one skilled in the art to implement a discard notification scheme which anticipates the ’625

patent.

(1) Background

266. Petrasz’ ComNets 1997 Article discloses a discard message sent from a transmitter

to a receiver that indicates that the transmitter has/discarded a packet. Perms provides” an

example in which a transmitter sends packets 0, 1, 2, and 3 to a receiver, but packets 0 and 2 are

lost in transmission, as seen in the Figure below. The transmitter discards packet 2 before

receiving the retransmission request for packet 2. In response to the retransmission request, the

transmittersends a discard. message to the receiver indicating that packet 2 has been discarded.

l

 
 

ARQ~Sender ATM~Cell of 1(2) is discarded V

:"g/ 99/ an»: \% on» 50/ and gQ: N. / x I ‘25/ / \ / ,

ARQReceiver . » ”fime b-
Figure 4 from Petras’ ComNets 1997 Article

HIGHLY CONFIDENTIAL ~— ATTORNEY EYES ONLY ‘ 92



(2) Claim 1 of the ’625 Patent

1. A methodfor discarding packets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of:

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least onepacket; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least one packet.

267. Both Dr. Heegard and Dre Gibson contend that the “DISCARDCNY’ message is a

command to release any expectation of receiving outstanding packets having sequence numbers

prior to the non-consecutive packet, Dr. Gibsen contends mariner-131mg the receiver, that the

transmitter has discarded cell(s) also commands the receiver to treat as received the celi(s)

subsequent in sequence number to the discarded eeiKs). . . .” Similarly, Dr. Heegard contends

that forwarding non—consecutive packets to the higher layers after receiving a discard message is.

a command to receive at least one packet having a' sequence number that is not consecutive with

a sequence number of a previously received packet.

268. ‘Petras’ ComNets 1997 Article fails to teach a “command” to receive a packet

having a sequence number that is not consecutive with a. sequence number of a previously

received packet. The ’625 teaches a transmitter which commands the" receiver to receive an out

of sequence packet by including an enforcement bit which forces the receiver to receive the

packet, regardless of sequence number. Petras’ 'ComNets 1997 Article, on the other hand,

discloses a system in which the receiver may reject an out-of-sequence packet sent by the

transmitter if the packet is outside Ofthe reception window.
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269. Petras’ ComNets 1997 Article proposes a} Standard SR~ARQ protocol with one

modification »—~ 3 discard message that notifies the receiver that the transmitter has discarded a

packet. Standard SR~ARQ protocols that existed when this paper: was written rejected packets

that were outside of the reception window. Because Petras’ ComNets 1997'Ar’ticle utilizes the

standard SK~ARQ protocol {in combination with a discard message), the Petrasi ComNets 1997'

Article receiver will reject packets outside of the reception Window. Therefore, the Petras’

ComNets 1997 Article transmitter does not command the receiver to receive these non-

consecutive packets.

270. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2‘, 3,, and 4, respectiveiy. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (is, the receiver expects to receive packets I, 2, and 3), the ”625 nansmitter
will receive packet 4 if it includes an enforcement bit; even though packet 4 is out of the

reception window. Petras’ ComNets 1997 Article’s receiver, on the other hand, will consider

packet 4 “invalid” and reject it because it is out of the reception window.

271. Furthermore, Petras’ ComNets l997 Article will result in unacceptable delays.

Petras’ ComNets 1997 Article describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in‘a significant delay

before the transmitter can finally send a discard message. As time passes, the packets

backlogged in the transmitter will begin to expire as well. This unnecessary loss ofia substantial
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amount of data is an unacceptable consequence of Petras" ComNets 1997 Article’s reliance on

receiving a retransmission request.

f) Petras, Functionality of the ASR~ARQ Protocol for MBS, RACE

Mobile Telecommunication Summit (“Petras’ ComNets RACE 1995

Article”)

272. Both Dr, Heegard and Dr. Gibson contend that the paper “Functionality of the

ASR~ARQ [Protocol for MES” (“Petras’ ComNets RACE 1995 Article”) by Dietmar Perms

anticipates the ‘625 patent. I disagree with this conclusion. This reference fails to disclose a

transmitter commanding a receiver to receive a non-consecutive packet and to release

expectations of receiving outstanding packets have sequence numbers below that non

Consecutive packet. This reference also fails to enable one skilled in the art to implement a

discard notification scheme which anticipates the ’625 patent.

(I) Background

273. Petras’ ComNets RACE 1995 Article. discloses a discard message thatnotifies a

receiver that the transmitter has discarded a packet.

(2) Claim 1 ofthe ’625 Patent

1. A methodfor discardingpackets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of."

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having (a sequence

number that is no! consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at [cast one packet.

274. Both Dr. Heegard and Dr. Gibson contend that the discard message is a command

to release any expectation of receiving outstanding packets having sequence numbers prior to the
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non-conseCutive packet. Dr. Gibson contends that “informing the receiver that the transmitter

has discarded cell(s) also commands the receiver to treat as received the cell.(s)' subsequent in.

sequence nuinher‘ to the discarded cell(si). . . 3’ Similarly, Dr. Heegard contends that forwarding

non-consecutive packets to the higher layers after receiving a discard message is. a command to

receive at least one packet having a sequence number that is not conseCutive with a sequence

number of a previously received packet.

275. Petras’ ComNets RACE 1995 Article fails to teach a “command” to receive a

packet having a sequence number that is not consecutive with a sequence number of a previously

received packet. The ’625 teaches a transmitter which commands the receiver to receive an out

oflsequence packet by including an enforcement bit which forces the receiver to receive the

packet, regardless of sequence number. Petras’ ComNets RACE 1995 Article, on the other hand,

discloses a system in which. the receiver may reject an out—ef‘sequence packet sent by the

transmitter if the packet is outside of the reception window.‘

276. Petras’ ComNets RACE 1995 Article proposes a standard SR-ARQ protocol with

one modification ~ a discard message that notifies the receiver that the transmitter has discarded

a packet. Standard SR-ARQ protocols that existed when this paper was written rejected packets

which were outside of the reception window. Because Petras’ ComNets RACE 1995 Article

utilizes the standard SR-ARQ protocol (in combination with a discard message), the Petras’

ComNets RACE 1995 Article receiver will reject packets outside of the reception window.

Therefore, the Petras’ ComNets RACE 1995 Article transmitter does not command the receiver

to receive these non—consecutive packets.

. 277. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and, 4, respectively. Ifpacket 3 is lost in transmission and the reception window
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is only 3 packets (i.e., the receiver expects to receive packets l, 2, and 3), the "625 transmitter

will receive packet 4 if. it includes an enforcement bit, even though packet 4 is out of the

reception window. Petras’ ComNets RACE 1995 Article’s receiver, on the other hand, will

consider packet 4 “invalid” and reject it because it is out of the reception window.

278. Petras’ Comths RACE 1995 Article similarly fails to teach a command to

release expectation of receiving outstanding packets having sequence numbers prior to the non—

consecutive packet. The discard message notifies the receiver of a single packet that has been

discarded, but provides no information about outstanding packets other than that identified in the

discard message. In Petras’ article, he gives an example in which a single packet, packet l, is

discarded by the transmitter and never successfuily received by the receiver. The transmitter

“sends an I frame transporting the ATM. cell with A7683 = 5, which is next to be dealt with, and

sets the discard number N60) to 1. When receiving this frame the mobile station knows that the

pending 1 frame with N(S) == 1 will not be send [sic] again, since it has been discarded.”

DEF800021662. Petras does not state that the receiver would similarly stop waiting for other

outstanding packets below packet 1. Therefore, Petras’ ComNets RACE 1995 Article fails to

teach a command to release expectation of receiving all outstanding packets having sequence

numbers prior to the non—consecutive packet.

g) Hertich and Varnefeld and Rapp, ARQ Protocols for Wireless.

ATM Systems: Requirements and Solutions, ETSI EP BRANWG3

Temporary Document 42 (“Hettich’s ComNets Submission”)

279. Dr. Gibson contends that the paper “ARQ Protocols for Wireless ATM Systems:

Requirements and Solutions” (“Hettich’s ComNets Submission”) by A. Hettich , U. Vornefeld,

and J. Rapp anticipates the ‘625 patent. I disagree with this conclusion. This reference fails to

disclose. a transmitter commanding a receiver to receive a non-consecutive packet and to release

expectations of receiving outstanding packets have sequence numbers below that non-
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consecutive packet. This reference also fails to enable One skilled in the art to implement a

discard notification scheme which anticipates the ’625 patent.

(1) Background

280. Hettich’s ComNets Submission discloses two discard message implementations.

First, Hettich proposes a system (“Hettich-l”) in which a transmitter will discard an expired

packet and move the transmission window fonvard to enable transmission of new cells. Mien

the receiver receives a packet outside of the reception window, the receiver shifts its reception

window forward so that the end of the reception window corresponds with the newly received

cell. Second, Hettich proposes a system (“Hettich—Z”) in which a transmitter discards expired

packets and sends a special discard acimowledgment message to the receiver,

('2) Claim 1 of the ’625 yatent

.1. A methodfordiscardingpackets in a data network etraoloyirzg a

packet transflr protocol including an automatic repeat request

scheme, comprising the steps of:

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a seqacnce

number that is not consecutive with a sequence ntmzber ofa

previously receivedpacket and 1)) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the transmitter discarding allpackets"for which acknowledgment

has not been received, and which have sequence numbers prior

to the at least one packet.

281. Dr. Gibson contends that the discard notification message is a command to release

any expectation of receiving outstanding packets having sequence numbers prior to the non-

consecutive packet. He fiirther contends that informing the receiver that the transmitter has

discarded cell(s) also commands the receiver to treat as received the cell(s) subsequent in

sequence number to the discarded cell(s)l
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(a) Hettich-l

282. Hettich-l does not anticipate the ”625 patent because it does not command a

receiver to release expectation of receiving outstanding packets having sequence numbers prior

to a non-consecutive packet. Hettich-l describes a system in which the end of a reception

window moves forward to the most recently received packet. So for example, if the. current

reception window comprises packets 1 through 4, and packet 5 is received, then the reception

window will shift forward and comprise packets 2 through 5. If packet 4 was lost in

transmission, then packet 5 would be received out-of—sequence. However, the Window only

shifts to packet 2, releasing expectation of packet 1. The receiver still expects to receive packet

4, which» is an outstanding packet with a sequence number prior to non-consecutively received

packet 5. Thus, :Hettichd does not teach a transmitter cammmm’iirg a receiver to release

expectation of receiving outstanding packets having sequence numbers prior to a non~

consecutive packet.

283. Furthermore, Hettich—l does not enable one skilied in the art to implement a

discard notification scheme which anticipates the ’625 patent because it can result in deadlock

due to incorrectly sorted cells. The Hettich—l receiver cannot distinguish between discarded

packets and packets received incorrectly outside of the reception window, the same problem

acknowledged by Vomefeld in his diploma paper. Vernefeld explained how this shortcoming

could result in a failure in Figure 5.4 of his paper, reproduced below as Figure 3, which

Vornefeld labeled “Incorrect exchange ofATM-cells in phases with a high frame error ratio.” V
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284. In Vornefeld’s example, packets 2 through 5' are sent to the transmitter, and

packets 2 and 4 are lost in transmission. The transmitter then attempts to transmit packets 6, 7, 0,

l, and 2 in order, but packets 6, 7, O, and l are lost in transmission. When the receiver receives

packet 2, it observes packet 2 as a retransmission “and sorts it incorrectly,” resulting in system

gridlock.

(b) Hettich—Z

285. Hettich—Z fails to teach a “command” to receive a packet having a sequence

number that is not consecutive with a sequence number of a previously received packet. The

’625 teaches a transmitter which commands the receiver to receive an out of sequence packet by

including an enforcement bit which forces the receiver to receive the packet, regardless of

sequence number. Hettich—CZ, on the other hand, discloses a system in which the receiver may
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reject an out—of-sequence packet sent by the transmitter if the packet is outside of the reception

window. Because .Hettich-Z utiiizes the standard SR-ARQ protocol (in combination with a

discard message), the Herrick-2 receiver will reject packets outside of the reception window.

Therefore, the HettiCh~2 transmitter does not command the receiver to receive these non-

consecutive packets.

286.. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets l, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, even though packet 4 is out of the

reception window. Hettich»2’s receiver, on the other hand. will consider packet 4 “invaiid” and

reject it because it is out of the reception window.

287. Hamish-2 similarly faiis to. teach a command to release expectation of receiving

outstanding packets having sequence numbers prior to the non-consecutive packet. The discard

message notifies the receiver of a single packet that has been discarded, but provides no

information about outstanding packets other than that identified in the discard message. Hettich—

2 states that “[t]he receiver is informed about the discarded cell by sending a special discard”

message. (Emphasis added); Hettich-Z does not state that the receiver wouid similarly stop

waiting for other outstanding packets below the packet identified in the discard message.

Therefore, Hettich—2 fails to teach a command to release expectation of receiving ali 02.1tstanding

packets having sequence numbers prior to the non—consecutive packet.

288. Furthermore, Hettich’s ComNets Submission will result in unacceptable delays.

Hettich’s ComNets Submission describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the
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transmitter cannot send the discard message or move. its transmission window forward While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will .not

send. another retransmission request until it receives another packet from the‘transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in a significant delay

before the transmitter can finally send a discard message. As time passes, the packets

backlogged in the transmitter will begin to expire as well. This unnecessary loss of a substantial

amount of data is an unacceptable consequence of Hettich’s ComNets Submission’s reliance on

receiving a retransmission request.

h) Broadband Radio Access NehvorkstBRAN), Inventory of

broadband radio technologies and techniques, TR 101 173 V1.1.1

(“The Toolkit”)

289. Both Dr. Heegard and Dr. Gibson contend that the document “Broadband Radio

Access Networks (BEAN); inventory of broadband radio teChnniogies and-techniques” (“The

Tsolicit”) anticipates the ‘625 patent. I disagree with this conclusion. This reference fails to

disclose a transmitter commanding a receiver to receive a non-consecutive packet and to release

expectations of receiving outstanding packets have sequence numbers below that non—

consecutive packet. This reference also fails to enable one skilled in the art to implement a

discard notification scheme which anticipatesthe ’625 patent.

(I) Background

290. The Toolkit discloses two discard message implementations. First, Hettich

proposes a system (“Toolkit-1”) in which a transmitter will discard an expired packet and move

the transmission window forward to enable transmission of new cells. When the receiver

receives a packet outside of the reception window, the receiver shifts its reception window

forward so that the end of the reception window corresponds with the newly received. cell.
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Second, Hettich. proposes a system (“Toolkit —2”) in which a transmitter discards expired packets.

and sends a specialdiscard acknowledgment message to the receiver.

(2) Claim '1 of the ’625 Patent

1. A meihodfor discardingpackets-in a data network employing a

packet transferprotocol including an aittonzaric repeat request

schema, comprising the sicps of:

a» Iransmiiter in the data network commanding a receiver in the

data network to a) receive at least one packet having a sequence

number that is no! canscczzztivc with a sequence number afa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least one packet.

291. Both Dr. Heegard and Dr. Gibson contend that the discard message is a command

to release any expectation of receiving outstanding packets having sequence numbers prior. to the

non-consecutive packet. Dr- Gibson contends that “informing the receiver that the transmitter

has discarded cell(s) also commands the receiver to treat as received the 0611(3) subsequent in

sequence number to the discarded cell(s). . . .” Similarly, Dr. Heegard contends that forwarding

non—consecutive packets to the higher layers after receiving a discard message is a command to

receive at least one packet having a sequence number that is not consecutive with a sequence

number of a previously received packet.

(21) Toolkit—1

292. Toolkit—l does not anticipate the ’625 patent because it does not command a

receiver to release expectation of receiving outstanding packets having sequenCc numbers prior-

to a non-consecutive packet. Toolkit—l describes a system in which the end of a reception

window moves forward to the most recently received packet. _ So for example, if the current

reception window comprises packets 1 through 4, and packet 5 is received, then the reception
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window will shift forward and comprise packets 2 through 5. If packet '4 was lost in

transmission, then packet 5 would be. received out-of—sequence- However, the window only

shifts to packet 23, releasing expectation of packet 1. The receiver still expects to receive packet

4; which is an outstanding packet with a. sequence number prior to non~consecutiveiy received

packet 5. Thus, Toolkit-l does not teach a transmitter carnmmrding a receiver to release

expectation of receiving outstanding packets having sequence numbers prior to a non-

consecutive packet.

L293. I Furthermore, Toolkit—l does not enable one skilled in the art to implement a

discard notification scheme which anticipates the ’625 patent because it can result in deadlock

due totincorrectly sorted? cells, The Toelkit~l receiver cannot distinguish between discarded .

packets and packets received incorrectly outside of the reception window, the same problem

acknowledged by Vemefeld in his diploma paper. Vomefeld expiained how this shertceming

could result in a failure in Figure 5.4 of his paper, reproduced below as Figure '3', which

Vomefeld labeled “Incorrect exchange of ATM—cells in phases with a high frame error ratio.”
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294. In Vornefeld’s example, packets 2 through 5 are sent to the transmitter, and

packets 2 and 4 are lost in transmission. The transmitter then attempts to transmit packets 6, 7, O,

l, and 2 in order, but packets 6, 7, 0, and l are lost in transmission. When the receiver receives

packet 2, it observes packet 2 as a retransmission “and sorts it incorrectly,” resuiting in system

gridlock.

(b) Toolkit-2

295. Toolkit-2 fails to teach a “command” to receive a packet having a sequence

number that is not consecutive with a sequence number of a previously received packet. The

’625 teaches a transmitter which commands the receiver to receive an out of sequence packet by

including an enforcement bit which forces the receiVeri to receive the packet, regardless of

sequence number. Toolkite2, on the other hand, discloses a system in which the receiver may
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reject an cut—of—sequence packet sent by the transmitterif the packet is outside of the reception

window. Because Toolkit~2 utiiizes the standard SEARQ protocol (in combination with. a

discard message); the Toolkit-2 receiver will reject packets outside of the reception window.

Therefore, the Toolkitfl transmitter does not command the receiver to receive these non»

consecutive packets.

296. For example, a transmitter may send receiver four- pack‘ets, having sequence

numbers 1, 2, 3, and 4, respectively. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets l, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, even though packet 4 is out of the

reception Window. Toolkit~2’s receiver, on the other hand, will consider packet 4 “invalid” and

reject it because it is out of the reception window.

297'. Toolkit—2 similariy fails to teach a command to release expectation of receiving ‘

outstanding packets having sequence numbers prior to the non-consecutive packet. The discard

message notifies the receiver of a single packet that has been discarded, but provides no

information about outstanding packets other than that identified in the discard message. Toolkit—

2 states that “[t]he receiver is informed about the discarded cell by sending a special discard”

message. (Emphasis added); Toolkita does not state that the receiver would simiiarly stop

waiting for other Outstanding packets below the packet identified in the discard message;

Therefore, Toolkit~2 fails to teach a command to release expectation of receiving all outstanding

packets having sequence numbers prior to the non~consecutive packet.

298. Furthermore, Toolkit-2 will result in unacceptable delays. The Toolkit describes

a system in which the transmitter only sends a discard message after it receives a retransmission

request. If the retransmission request is lost, the transmitter cannot send the discard message or
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move its transmission windowforward. While the‘transmitter waits, packets will begin to queue

in the transmit buffer.. The receiver will. not send anOther retransmission request until it receives

another packet from the transmitter, but the ensuing packets and retransmission requests may

also be lost, resulting in a significant delay before the transmitter can finally send a discard

message. .As time passes: the, packets backlogged in the transmitter will begin to expire as well.

This unnecessary loss of a substantial amount of data is an unacceptable consequence of Toolkit-

2’s reliance on receiving a retransmission request.

i) US. 6,621,799 (Kemp, et a1.) (“Kemp Patent”)

299’. Bath Dr. Heegard and/Dr. Gibson contend that patent US 6,621,799 (“Kemp

_Patent”) anticipates the ‘625 patent. I disagree with this cenclusion. This reference fails to

disclose a transmitter commanding a receiver to receive a non-consecutive packet and to reiease

expectations of receiving outstanding packets have sequence numbers below that non-

consecutive packet. This reference also fails to enable one skilled in the art to implement a

discard notification scheme which anticipates the ’625 patent.

(1) Background

300. The Kemp Patent discloses a method whereby a transmitter sends a receiver a

data packet. If the receiver receives a packet out of sequence, then it will send a selective

acknowledgment back to the transmitter indicating that. it is missing a packet. In response to the

selective acknowledgment, the transmitter will. retransmit the packet- This process repeats itself

until the packet exceeds the maximum number of retries. When the transmitter receives a

selective acknowledgment for a packet that has exceeded the maximum number of retries, it will

send a “done” message indicating the packet has been discarded.
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(2) Claim 1 of the ’625 Patent

1. A methodfor discardingpackets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of;

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of
receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least one packet.

301. Both Dr. Heegard and Dr. Gibson contend that-the discard message is a command

to release any expectation ofteceiving outstanding packets having seguence numbers prior to the

non—consecutive sachet. Dr. Gibson contends that “informing the receiver that the transmitter

has discarded cellis) also commands the receiver to treat. as received the (2611(8) subsequent: in

sequence number to the discarded cell(s). . . .” Similarly, Dr. Heegard contends that forwarding

non—consecutive packets to the higher layers after receiving a discard message is a command. to

receive at least one packet having a sequence number that is not consecutive with a sequence

number of a previously received packet.

302. The Kemp Patent fails to teach a “command” to receive a packet having a

sequence number that is not consecutive with a sequence number of a previbusly received

packet. The ’625 teaches a'transruitter which commands the receiver to receive an out of

sequence packet by including an enforcement bit which forces the receiver to receive the packet;

regardless of sequence nurnber. The Kemp Patent, on the other hand, discloses a system in

which the receiver may reject an out—of—sequence packet sent by the transmitter if the packet is

outside of the reception window.
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303. The Kemp Patent proposes a standard SR-ARQ’ protocol with one modification -

a discard message that notifies the receiver that the transmitter has discarded a packet. Standard

SR~ARQ protoceis that existed when this paper was written rejectedpackets that were outside of

the reception Window, Because the Kemp Patent utilizes the standard SRoARQ protocel (in

combination with a. discard message), the Kemp Patent receiver will reject packets eutside cf the

reception window. Therefore, the Kemp Patent transmitter does not command the receiver to

receive these non-consecutive packets.

304. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (she, the receiver expects to receive packets 1, 2, 21:11:13), the ’625 transmitter

wiil receive packet 4 if it includes an enforcement bit, even though packet 4 is out of the

reception 'WifldQWe The Kemp Patent’s receiver, on the other hand, will consider packet 4

”invalid" and reject it because it is out ofthe reception window.

305. The Kemp Patent does not enable one skilled in the art how to command a

receiver to release expectation of receiving all outstanding packets below a non-consecutively '

received packet. The patent states that it maintains a register which tracks the highest sequence

number of the packets it will not, retransmit, but does not indicate how or when such register

should be sent to the receiver, stating vaguely that the “GRE module 320 at times (described

below) sends the stored done 478 the remote GRE module 320.” 7:43-45 (emphasis added).

The Kemp Patent later states “[a]fter a configured number of retransmissions, the GRE module

‘gives up’ if it has not received an acknowledgment for that packet and notifies the receiving

GRE module that the packet will no longer be retransmitted.” 8:43—47. The former passage

indicates that the discard notifications identified in the register are sent “at times,” a term never
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defined, while the latter passage indicates that a discard notification should be. sent separately for

each packet discarded by the transmitter. The latter passage also fails to teach discarding of: all

outstanding packets below a particular "sequence numbers, rather indicating only the discordance

of a single packet. The patent never reconciles these methodologies and fails to explain how to

implement them individually or in tandem. Thus, one skilled in the ‘art cannot implement the

discard notification scheme identified in the Kemp Patent.

306. Furthermore, Kemp’s Patent will result in unacceptable delays. Kemp’s Patent

describes a system in which the transmitter only sends a discard message after it receives a

retransmission request. If the retransmission request is lost, the transmitter cannot send the

discard message or move its transmission window forward. While the transmitter waits, packets

will begin to queue in the transmit buffer. The receiver will not send another retransmission

request until, it receives another packet from the transmitter, but the ensuing packets and

retransmission requests may also be lost, resulting in a significant delay before the transmitter

can finally send a discard message. As time passes, the packets backldgged in the transmitter

will begin to expire as well. This unnecessary loss of a substantial amount of data is an

unacceptable consequence of Kemp’s Patent’s reliance on receiving a retransmission request.

j) JP lilo-126772 (“Suzuki”)

307. Both Dr. Heegard and Dr. Gibson contend that Japanese, Patent Application (“JP

BIO-126772) dated May 15, 1998 (“Suzuki”) anticipates the ‘625 patent I disagree with this

conclusion. This reference fails to disclose a transmitter commanding a receiver to receive a

non—consecutive packet and to release expectations of receiving outstanding packets have

sequence numbers below that non—consecutive packet. This reference also fails to enable one

skilled in the art to implement a discard notification scheme which anticipates the ’625 patent.
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(1) Background

308. Suzuki discloses a method for dynamic picture image data transfer, wherein

dynamic picture image data is made up of a plurality of image frames. The sender converts the

images to packets and sends them sequentially to the receiver. If the receiver sends a

retransmission request for avpacket that has been discarded, the sender will send a “dump notice”

indicating to the receiver that, the packet has been discarded. Upon reception of the dump notice,

the receiver treats the packet has having been received and terminatesthe resend request.

(2) Claim 1 of the ’625 Patent

1. A methodfor discardingpackets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of:

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the transmitter discarding allpacketsjbr which acknowledgment

has not been received, and which have sequence numbersprior

to the at least one packet.

309. Both Dr. Heegard and Dr. Gibson contend that the dump notice is a command to

release any expectation of receiving outstanding packets having sequence numbers prior to the

non-consecutive packet. Dr. Gibson contends that “informing the receiver that the transmitter

has discarded cell(s) also commands the receiver to treat ’as received the 6611(5) subsequent in

sequence number to the discarded cell(s). . . ..” Similarly, Dr. Heegard contends that forwarding

non—consecutive packets to the higher layers after receiving a discard message is a command to i

receive at least one packet having a sequence number that is not consecutive with a sequence

number of a previously received packet.
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310. Suzuki fails to teach a “command” to receive a packethaving a sequence number

that is not consecutive with a sequence number of a previously received packet. The ’625

teaches a transmitter which commands the receiver. to receive an out of sequence packet by

including an enforcement bit- which forces the receiver to receive the packet, regardless of

sequence number. Suzuki, on: the other hand, discloses a system in which the receiver may reject

an out—of-sequence packet sent by the transmitter if the packet is outside of the reception

window.

311. Suzuki proposes a standard SR—ARQ protocol with one modification — a dump

notice that notifies the receiver that the transmitter has discarded a packet. Standard SR—ARQ

protocols that existed when this patent appiication was written rejected packets that were outside

of the reception window. Because Suzuki utilizes, the standard SR-ARQ protocol (in

combination with a discard message), the Suzuki receiver wilt reject packets outside of the

reception window. Therefore, the Suzuki transmitter does not command the receiver to receive

these non—consecutive packets.

312. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively, If packet 3 is lost in transmission and the reception Window

is only 3‘. packets (i.e., the receiver expects to receive packets l, 2, and 3), the “625 transmitter

will receive packet. 4 if it includes an enforcement bit, even, though packet 4 is out of the

reception window. Suzuki’s receiver, on the other hand, will consider packet 4 “invalid” and

reject it because it is out of the reception window.

313. Suzuki similarly fails to teach a command to release expectation of receiving

outstanding packets having sequence numbers prior to the non~consecutive packet. The discard

message notifies the receiver of a single packet that has been discarded, but provides no
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information about outstanding packets. other than that identified in the discard message. Suzuki

states that when the transmitter “is not holding a packet for which a resent request has been given

from the receiving side, [it] issues a "dump notice indicating to the receiving side that the packet

has already been dumped, and the receiving side treatsi’fze packet as having been received. . . .”

DEFSOOOO6-019 (emphasis added). Suzuki does not state that the receiver would similarly stop

waiting for other outstanding packets below the packet identified in the dump message.

Therefore, Suzuki fails to teach a command to release expectation of receiving all outstanding

packets having sequence numbers prior to the non—consecutive packet.

314. Furthermore, Suzuki will result in unacceptable delays. Suzuki describes a

system in which the transmitter only sends a discard message after it receives a retransmission

request. If the retransmission request is lost, the transmitter cannot send the discard message or

move its transmission window forward. While the transmitter waitspackets will begin to queue

in the transmit buffer. The receiver will not send another retransmission request until it receives

another packet from the transmitter, but the ensuing packets and retransmission requests may

also be lost, resulting in a significant delay before the transmitter can finally send a discard

message. As time passes, the packets backlogged in the transmitter will begin to expire as well.

This uxmecessaiy loss of a substantial amount of data is an unacceptable consequence of

Suzuki’s reliance on receiving a retransmission request.

k) DE 19543280 (VValke, et al.) (“Walke’s ComNets Patent”)

315. Both Dr. Heegard and Dr. Gibson contend that the German patent DE 18543280

(“Walke’s ComNets Patent”) anticipates the “625 patent. I disagree with this conclusion. This

reference fails to disclose a transmitter commanding a receiver to receive a non-consecutive

packet and to release expectations of receiving outstanding packets have sequence numbers
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beIOW that hen—consecutive packet. This reference also fails to enable one skilled in the art to

implement a discard notification scheme which anticipates the 7625 patent.

(a) Background

316. Walke’s Comldets Patent discloses a discard message labeled a “Delay PDU”

used in a standard SR~ARQ protocol that notifies a receiver that the transmitter has discarded a

i packet. The Deiay PDU is used to inform receivers that cells have been discarded and is only

sent after the receiver sends a retransmission request.

(2) Claim 1 Of the ’625 Patent

1. A methodfor discarding packets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of:

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least onepacket; and

the transmitter discarding allpacketsfin‘ which acknowledgment

has not been received, and which have sequence numbersprior .

to the at least one packet.

317. Both Dr. Heegard and Dr. Gibson contend that the; Delay PDU message is a

command to release any expectation of receiving outstanding packets having sequence numbers

prior to the non—consecutive. packet. Dr. Gibson contends that “informing the receiver that the

transmitter has discarded 0611(3) also commands the receiver to treat» as received the Cell(s)

subsequent in sequence number to the discarded cell(s). , . Similarly, Dr. Heegard contends

that forwarding non-consecutive packets to the higher layers after receiving a discard message is

a command to receive at least one packet having a sequence number that is not consecutive with

a sequence number of a previously received packet.
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318. Walke’s ComNets Patent fails to teach a “command.” to-receive a packet having. a

sequence number that is not consecutive with a sequence number of a previously received

packet. The ’625 teaches a transmitter which commands the receiver to receive an out of

sequence packet by including an enforcement bit which forces the receiver to receive the packet,

regardiess of sequence number. Waike’s ComNets Patent, 0n the other hand, discloses a system

in which the receiver may reject an out—of~sequence packet sent by the transmitter if the packet is

Outside of the reception window.

319. Walke’s ComNets Patent proposes a standard SR—ARQ protocol using Selective

REJec-t (SREJ) PDUs with one relevant modification — a discard message that notifies the

receiver that the, transmitter has discarded a packet. Standard SR~ARQ prctoceis that existed-

when this paper was written rejected packets that were outside of the reception window.

"Because Waike’s ComNets Patent: utilizes the standard SR~ARQ protocei (in combinaticn with a

discard message), the Waike’s ComNets Patent receiver will reject packets outside of the

reception window. Therefore, the Walke’s ComNets Patent transmitter does not command the

receiver to receive these non—consecutive packets,

320. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets 1, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, even though packet 4 is out Of the

reception window. Walke’s ComNets Patent’s receiver, on the other hand, will consider packet

4 “invalid” and reject it because it is out of the reception window.

321. Walke’s ComNets Patent similarly fails to teach a command to release

expectation of receiving outstanding packets having sequence numbers prior to the non—

HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY ‘ l 15



consecutive packet. The Delay message notifies the receiver of a single packet that has been

discarded, but provides no information about outstanding packets other than that identified in the

Delay message. In. Waike’ ComNets 'Fatent, he gives an example in which a single- packet,

packet 1, is discarded by the transmitter and never successfuily received by the receiver; The

transmitter “sends an N frame with sequence number 4 which piggybacks the delays (1)

command. This tells the receiver not to wait for anything else onflame 1 and it is able to widen

it’s receive window.” Walke’sComNets Patent, col. l3. Walke does not state that the receiver

would similarly stop waiting for other outstanding packets below packet 1. Therefore, Walke’s

ComNets Patent fails to teach a command to release expectation of receiving all outstanding

packets having sequence numbers prior to the non~consecutive packet.

322‘, Furthermore, Walke’s ComNets Patent will result in unacceptable delays.

Walke’s ComNets Patent describes a system in. which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission. requests may also be lost, resulting in a significant delay

before. the transmitter can finally send a discard message; As time passes, the packets

backlogged. in the transmitter will begin to expire as weil. This unnecessary loss of a substantial

amount of data is an unacceptable consequence of Walke’s ComNets Patent’s reliance on

receiving a retransmission request.

HIGHLY CONFIDENTIAL ~ ATTORNEY EYES ONLY 1 1 6



l) Walke and Petras and Plassmann, Wireless ATM: Air Interface

and Network Protocols of the Mobile Broadband System (“Walke

ComN-ets Article”)

323, Dr. Gibson contends that the article “Wireless ATM: Air Interface and Network

Protocols of the Mobile Broadband System” {“Walke’s ComNets Article?) by Bernhard Walke,

Dietmar P'etras, and Dieter Plassmaml anticipates the ‘625 patent. I diSagree with this

conchtsion.‘ This reference fails to disclose a transmitter commanding a receiver to receive a

nonconsecutive packet and to reiease expectations of receiving outstanding packets have

sequence numbers below that non-consecutive packet. This {reference also fails to enable one

skilled in the art to implement a discard notification scheme which antiCipates the ’625 patent.

('1) Background

324. Walke’s ComNets Article discloses a discard message that notifies a receiver that

the transmitter has discarded a packet.

(2) Claim 1 of the ’625 Patent

1. A methodfor discarding packets in a data network ampioying a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of;

a transmitter in the data network commanding a receiver in the

data network to a) receive at least» onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivcdpackct and 6) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the lransmittcr discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least one packet.

325. Dr. Gibson contends that the discard message is a. command to release any

expectation of receiving outstanding packets having sequence numbers prior to the non-

consecutive packet and that “informing the receiver that the transmitter has discarded cell(s) also
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commands the receiver to treat as received the cell(s) subsequent in sequence number to the

discarded cc,l.l(s). . . .°’

I 326. Walke’s CcmN'ets Article fails to teach a “command” to receive a packet having a

sequence number that is not consecutive with a sequence number of a previcusly received

packet. The ’625, teaches a transmitter which commands the receiver to receive an out of

sequence packet by including an enforcement bit which farces the receiver to receive the packet,

regardless of sequence number. Walke’s ComNets Article, on the other hand, discloses a system

in which the receiver may reject an out—of—sequence packet sent by the transmitter if the packet is

outside of the reception window.

327. Waikc’s ‘CcmNets Artiste proposes a standard SR—ARQ protocol with one

modification ~ a discard message that notifies the receiver that the transmitter has discarded a

packet. Standard SRaARQ protocols that existed when this paper was written rejected packets

that were outside of the reception window. Because Walke’s Ccmths Article utilizes the

standard SR—ARQ protocol (in combination with a discard message), the Walke’s ComNets

Article receiver will reject packets outside of the reception window. Therefore, the Walke’s

ComNets Article transmitter does not command the receiver to receive these non-consecutive

packets.

328. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively. Ifpacket 3 is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets 1, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, even though packet 4 is out of the

reception window. Walke’s ComNets Article’s receiver, on the other hand, will consider packet

4 “invalid” and reject it because it is out ofthe reception window.
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329. Walke’s 'ComNets Article similarly fails to teach a command to release

expectation of receiving outstanding packets having sequence numbers prior to the non—

consecutive packet. The discard message notifies the receiver of a single packet that has been

discarded, but provides no information about outstanding packets other than that identified in the

discard message. Waike’s ComNets Article does not state that the receiver would similarly stop

waiting for outstanding packets other than that identified in the discard message. Therefore,

Walke’s ComNets Article fails to teach a command to release expectation of receiving all

outstandingpackets having sequence numbers prior to the non—consecutive packet.

330. Furthermore, Walke’s ComNets Article will result in unacceptable delays.

Walke’s CornNets Article describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window fonvard. While

the transmitter waits, packets will begin to queue in the transmit buffer. The» receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in a significant delay

before the transmitter can finally send a discard message. As time passes, the packets

backlogged in the transmitter will begin to expire as well. This unnecessary loss. of a substantial

amount of data is an unacceptable consequence of Walke’s COniNets Article’s reliance on

receiving a retransmission request.

m) U.S. 6,683,850 (Dunning, et 31.) (“Intel ’850 Patent”)

331. Dr. Gibson contends that the patent US 6,683,850 anticipates the ‘625 patent. I

disagree with this conclusion. This reference fails to disclose a transmitter commanding a

receiver to receive a non—consecutive packet and to release expectations of receiving outstanding

packets have sequence numbers below that non—consecutive packet. This reference also fails to
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enable one skilled in the art to implement a discard notification scheme which anticipates the

’625 patent.

(I) Background

332'. The Intel "850 Patent discloses a discard message that notifies a receiver that the

transmitter has discarded a packet.

(2) Claim 1 of the ’6’25 Patent

I. A methodfor discarding-packets in a data network emptoying a

packet transferprotocol including an automatic repeat request
scheme, comprising the steps of:

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacfcet having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least one packet; and

the transmitter discarding allpacketsfor which actiwowiedgmettt

has not been received, and which have sequence numbers prior

to the at least one packet.

333. Dr. Gibson’s analysis of the Intel ’850 patent is unclear. He fails to identify what

constitutes a command of any sort, and specifically, what constitutes a command to receive a

non—consecutive packet or a command to release expectation of receiving outstanding packets

below the non-consecutive packet. The ’850 patent does not teach a discard notification,

receiving non«consecutive packets, or a receiver releasing expectation of receiving outstanding

packets below the non~consecntive packet. Rather, the ’850 patent teaches that when a receiver

fails to respond to a message after several retries, the “undeliverable packet is sent back to the

source” and “the device shuts down the link, preventing it from carrying any further traffic.”

Intel ’850 patent col. 9: 1—10.

334. Though he has not done so clearly in his report, Dr. Gibson may argue that after

shutdown, the transport layer “is appraised of the problem [and] sends one last packet, flushing
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the failing path,” and this constitutes the “command” identified in the “625 patent. This language

does not constitute a command as contemplated by the ’625 patent, nor does it enable one skilled

in the art to implement such a command. The patent does "not indicate which entity sends the last

packet, where the iast packet is sent, or. what is included in the last packet. Riven if sent from the

transmitter to the receiver, the patent does not indicate whether the packet is non-consecutive or

whether it has a sequence number at all. The patent does not indicate whether the receiver must

receive the packet even if out of the reception window, nor does it indicate what the receiver

should do in response to receiving this packet. Furthermore, the patent apparently sought to

address a situation in which the receiver fails to respond. If so, the receiver would never receive

this finai packet.

335. Finaily, the Intel ’850 patent does not discard ail packets fer which

acknowledgment has not been received and which have sequence numbers prior to the non-

consecutive packet. The patent provides that if a packet is undeliverable, the transmitter does not

discard the message but rather “return[s] the undeliverable packet to its source.” Intel ’850

Patent Abstract.

n) US. 5,610,595 (Garrabrant, et a1.) (“Garrabrant’s Patent”)

336. Dr. Gibson contends that the patent US 5,610,595 (“Garrabrant’s Patent”) filed by

Gary Garrabrant, Jay C. (3110, and Joseph T. Savarese anticipates the ‘625 patent. I disagree with

this conclusion. This reference fails to disclose a transmitter commanding a receiver to receive a

non—consecutive packet and to release expectations of receiving outstanding packets have

sequence numbers below that non—consecutive packet. This reference also fails to enable one

skilled in the art to implement a discard notification scheme which anticipates the ’625 patent.
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(1) Background

337. Garrabrant’s Patent discloses a transmitter that transmits packets to a receiver, and

a receiver that rejects all packets that fall outside of the window of expected packets. If the

receiver fails to receive five packets in a row, and then receives the sixth packet, then as long as

the sixth packet is within the window of expectedpackets, the receiver will accept the packet and

shift the window forward.

(2) Claim 1 of the ’625 Patent

1 . A methodfor discardingpackets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme, comprising the steps of: ‘

a transmitter in the data network commanding a receiver in the

data network to a) receive at least onepacket having a sequence

number that is not consecutive with a sequence number ofa

previously receivedpacket and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least onepacket; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least one packet.

338. Dr. Gibson’s analysis of Garrabrant’s Patent is unclear. He fails to identify what

constitutes a command of any sort, and specifically, what constitutes a command to receive a

non—consecutive packet or a command to release expectation-of receiving outstanding packets

below the non-consecutive packet. Garrabrant’s Patent does not teach ‘a discard notification, a

command to receive non-consecutive packets, or a receiver releasing expectation of receiving

outstanding packets below the non~consecutive packet.

339. Garrabrant’s’ Patent fails to teach a “command” to receive a packet having a

sequence number that is not consecutive with a sequence number of a previously received

packet. The ’625 teaches a transmitter which commands the receiver to receive an out of

sequence packet by including an enforcement bit which forces the receiver to receive the packet,
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regardless of sequence. number. Garrabrant’s Patent, on the other hand teaches that ifa receiver

receives a packet within the reception window, the receiver will shift its window forward to the

received packet; Garrabrant’s Fatent repeatedly states that if a packet is received outside of the

reception window, the packet will he rejected. See. cg, 922731 (“A message received by a unit

in a packet radio communication system of the present invention will be rejected unless the

number stored in the sequence number field 92 is in the “valid” window 142.”); 9:5-8 (“Each of

the units in the packet radio communication system maintains a set of acceptable sequence

numbers which designate which sequence numbers that particular unit will receive. All other

messages will be discarded by that unit”). Therefore, Garrabrant’s Patent’s transmitter does not

canmmnd the receiver to receive these non-consecutive packets.

340. Garrabrant’s Patent also does not teach discarding all packets for which

acknowledgment has not been received and Which have sequence numbers prior to the nonu

consecutive packet. The patent explains that under certain circumstances, the transmitter will

discard some packets, but there is no indication that packets are discarded after the window

moves forward. Garrabrant’s Patent provides an example in Figures 8A and 8B. In figure 8A, a

system is depicted in which packets 2, 3, 4, 5, and 6 are lost in transmission. After packet 7

arrives, the receiver shifts its window forward to packet 8. Garrabrant’s Patent does not indicate

whether the transmitter discards packets 2 through 6.

0) Ohta, et 31., PRIME ARQ A Novel ARQ Scheme for High-speed

Wireless ATM, (“Ohta”)

341. Dr. Gibson contends that the article “PRIME ARQ: A Novel ARQ Scheme for

High-Speed Wireless ATM (“Ohta’s IEEE article”) by Atsushi Ohta, Masafnmi Yoshioka,

'Takatoshi Sugiyama, and Masahiro Uinehira anticipates the ‘625 patent. 1 disagree with this

conclusion. This reference fails to disclose a transmitter commanding a receiver to receive a
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non-consec'utive packet and to release expectat'iOns' of receiving outstanding packets have

sequence numbers be10w that non-consecutive packet. This reference also fails to, enable one

skilled in: the art to implement a discard notification scheme which. anticipates the ’625 patent,

7(1) Background

342, Ohta’s IEEE article discloses a transmitter that transmits packets to a receiver,

and a receiver. that notifies the receiver which packets it did net receive. Upon reception of this

notification, the transmitter resends the packets. Neither the transmitter nor the receiver discards

packets and thus the transmitter never sends a discard notification.

(2) Claim 1 of the ’625 Patent

1. A merrier/{far discardingpackets in a data network ermifoying a

packet tramferprotocol inchzdiag aa azaomafic repeat request
scheme, comprising the steps of:

a- transmitter in the data riemiorh commanding a receiver 2'12 the

data firework to a) receive at least ozzepachet having a seqaence

number that is 1201 consecutive with a. sequence number 0ft:

previously receivedpackefl and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least onepacket; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least onepacket.

343. Dr. Gibson’s analysis of Ohta’s IEEE article is unclear. He fails to identify what

constitutes a command of any sort, and specifically, what constitutes a command to receive a

non-consecutive packet or a command to release expectation cf receiving outstanding packets

below the non—consecutive packet. Ohta’s IEEE article does not teach a discard notification, a

command to receive non—consecutive packets, or a receiver releasing expectation of receiving

outstanding packets below the non—consecutive packet.

344. Ohta’s IEEE article fails to teach a “command” to receive a packet having a

sequence number that is not consecutive with a» sequence number of a previously received
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packet. The ’625 teaches a transmitter Which conimands the receiver to receive an out of

sequence packet by including an enforcement bit which forcesthe receiver to-rece'ive the packet,

regardless of sequence number. Ohta’s IEEE article, on the other hand, discloses a system in

which the receiver may reject an out—of-sequence packet sent by the transmitter if the packet is

outside of the reception window.

345. Ohta’s IEE-E article proposes a standard SR—ARQ ptotocolwith one modification

— a mechanism whereby the receiver indicates that at least three packets were not received; the

transmitter retransmits the three packets and retransmits all packets with sequence numbers

higher than the third packet. Standard SR—ARQ protocols that existed when this paper was

written rejected packets that were outside of the reception window, and ‘Ohta’s modification

makes no change to the protocol in this respect. Because Ohta’s IEEE article utilizes the

standard SR-ARQ protocol, *Ohta’s receiver will reject packets outside of the reception window.

Therefore, Ohta’s IEEE article transmitter does not command the receiver to receive these non-

consecutive packets.

346. For example, a transmitter may send receiver four packets, having sequence

numbers 1, 2, 3, and 4, respectively. If packet 3 is lost in transmission and the reception window

is only 3 packets (i.e., the receiver expects to receive packets 1, 2, and 3), the ’625 transmitter

will receive packet 4 if it includes an enforcement bit, even though packet 4 is out of the

reception window. Ohta’s IEEE article’s receiver, on the other hand, will consider packet 4

“invalid” and reject it because it is out of the reception window.

347. Ohta’s IEEE article similarly fails to teach a command to release expectation of

receiving outstanding packets having sequence numbers prior to the non—consecutive packet.

Ohta’s IEEE article does notteach a transmitter that discards packets, but rather a transmitter that
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simply centinues to send packets until they are received. The transmitter has. no need to

command the receiver to release expectation of receiving any packets. Thus2 Ohta’s IEEE article

fails to teach a command to release expectation of receiving outstanding packets having

sequence numbers prior to the non~consecutive packet.

348. Ohte’s THEE art-icie also does not teach discarding all packets for which

acknowledgment has not been received» and which have sequence numbers prior to the non-

consecutive packet. As previously explained, Ohta’s IEEE article does not teach a transmitter

that discards packets, but rather a transmitter that continues to send packets until they are

received. Ohta gives no indication that the transmitter discards packets other than in the ordinary

course of an SR~ARQ protecol.

3‘ Response to Alleged Obviousness References

349. (As explained above, none of the asserted obviousness references disclose

commanding a receiver in the data network to receive at least one packet having a sequence

number that is not consecutive with a sequence number of a previously received packet.

Accordingly, n0 combination of references can disclose this limitation. Even if one or more

references discloses this limitation, it is not obvious to combine elements from different

retransmission protocols. A change such as this which fundamentally alters the implementation

of the reception window may have unexpected or undesirable effects when combined with other

modifications to the standard SR—ARQ protocol.

4. Response to Dr. Gibson’s Section 112 Arguments

350. I disagree that the asserted claims of the ‘625 patent fail to comply with the

provisions of 35 USC § 112. Some of Dr. Gibson’s arguments appear to relate to infringement

issues. Accordingly, I hereby incorporate my infringement report.
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a) “commanding a receiver in the data network. to . receive. at least

one packet having a sequence number that is not consecutive with a

sequence number of a previously received packet”

351. Dr. Gibson contends that the limitation “commanding a receiver in. the data

network to . . . receive at. least one packet having a sequence number that is not consecutive with.

a sequence number of a previously received packet” is indefinite, lacks written description. and

is not enabied. I disagree. Dr. Gibson argues that the patent should be limited to situations in

which the “command is to command the receiver to receive the packet that is the subject of the

command.” .The accused functionality is a command to receive a packet that is the subject of the

command. The accused lEEE 802.11n devices send explicit and implicit block acknowledgment

requests commanding the receiver to receive an out-of—sequence packet. The outcfisequence

packet is the subject ofthe command. The specification also states that the transmitter can send

a separate controi message to inform the receiver that packets have been discarded. See, e.g.,

’625 col. 8:9-11. Dr. Gibson also argues that no; such command is made, but as previously

stated, this is a non~infringement argument — not a written description argument. The accused

lEEE 802.1 In devices do send a command, in the form of explicit and implicit block

acknowledgment requests.

352. Dr. Gibson also argues that a person of ordinary skill in the art wouid not be able

to" determine what the claims cover and what they do not cover because Ericssou is reading the

claim limitation “to cover circumstances where no such command is transmitted or needed.”

Again, Dr. Gibson is making a non-infringement argument. The accused [BEE 802.11n devices

send explicit and implicit bloc-k acknowledgment requests commanding the receiver to receive an

out—of—sequence packet. The out—of—sequence packet is the subject of the command. It is my

opinion that one of ordinary skill in the art would be able to determine the claims cover such a

command.
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b) “commanding a receiver in the data network to . . . release any
expectation of receiving outstanding packets having sequence

numbers prior to the at least one packet”

353. Dr. Gibson contends that the limitation “commanding a receiver in the data

network to . .. . release any expectation of receiving outstanding packets having sequence

numbers-prior to the at least one packet” is indefinite, lacks mitten description, and is not

enabled. 1; disagree. Dr. Gibson argues that the purpose of the command is to cause the

“receiver to receive the packet that is the subject of the command.“ However, the purpose of the

command is also to cause the receiver to release expectation of receiving outstanding data

packets have sequence numbers prior to the non-consecutive packet. See, e.g., ’625 0015. 5:22-

:25; 7:38—41; 8:4-62. The accused IEEE 802.1111 devices send explicit and implicit block

acknowledgment requests commanding the receiver to release expectation cf receiving

outstanding data packets having sequence numbers prior to the non-consecutive packet Dr.

Gibson also argues that no such command is made, but as previously stated, this is a non~

infringement argument w not a written description argument. The accused IEEE 802.11n devices

do send a command, in the form of explicit and implicit block acknowledgment requests.

354. . Dr. Gibson also argues that a person of ordinary skill in the art would not be able

to determine what the claims cover and what they do not cover because Ericsson is reading the

claim limitation “to cover circumstances where no, such command is transmitted or needed.”

Again, Dr. Gibson is making a non-infringement argument. The accused IEEE 802.11n devices

send explicit and. implicit block acknowledgment requests commanding the receiver to release

expectation of receiving packets having sequence numbers lower than the non—consecutive

packet. It is my opinion that one of ordinary skill in the art would be able to determine the

claims cover such a command.
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C. us. PATENT No. 6,330,435

355. Dr. Gibson and Dr. Heegard allege that the asserted claims of the ’435 patents are

anticipated by prior art. I disagree. None of the references cited by Dr. Gibson or Dr. Heegard

teaches or discloses all the limitations of the asserted claims.

356. Dr Gibson and Dr. Heegard also allege that these references render the asserted

claims of the ’435 patent obvious 'either‘aione or in combination with one or more other

references. I disagree. None of the prior art references taught or disclosed all limitations of the

asserted claims. Dr. Gibson and Dr. Heegard further did not identify how a specific combination

of references would render the asserted claims obvious, and without doing so they cannot meet

the requisite clear and convincing ev-identiary standard. As discussed below, none of the

references identified by Dr. Gibson and Dr. Heegard teaches each limitation of the asserted

claims of the ’435 patent Nor does any identified combination of reference render such claims

Obvious.

357. The application that issued as. US. Patent No. 6,330,435 entitled “Data Packet

Discard Notification” was filed on March 18, 1999. The ’435 patent issued on December 11,

‘ 2001.

1. Claim Construction

3) “data packet discard notification message...”

...... ‘\'}\\ " ...uu v.

data packet. discard a control measage in

Cleiml ‘ notification message from Automatic Repeat Request of unacknowledged data packets
the transmitter to the protocol that indicates data the transmitter has discarded
receiver indicating data packets that the transmitter has
packets the transmitter discarded
has discarded
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358. Regardless of which party’s constructionthe Court adopts for these. two terms, my

conclusions regarding, the invalidity of the ’435 patent remain unchanged.43 I have concluded

that none "of the references cited by Dr. 'Heegard or Dr. Gibson disclose removing entries from a

first list indicating data packets expected to be received 'firom the transmitter, wherein the entries

correspond to data packets identified in the computing step.

. 2. Response to Alleged Anticipation References

3) Dietmar Petras, Ulrich Vornefeld, Markus Scheilbenbogen,

Candidate protocol stack (MAC + LLC for a Wireless ATM air

interface, (“Petras’ ComNets Submission”)

359. Both Dr. Heegard and Dr. Gibson contend that the paper “Candidate protocol

stack (MAC + LLC) for a Wireless ATM air interface” by Dietmar Petr’as, Ulrich Vomefeld; and

Markus Scheilbenbogen (“Petras’ ComNets Submission”) anticipates the ‘435 patent. 1 disagree

with this conclusion. This reference fails to disclose removing entries from a first list indicating

A data packets expected to he received from the transmitter, wherein the entries correspond to data

packets identified in the computing step. This reference also fails to enable one skilled in the art

to implement a discard notification scheme which anticipates the ’435 patent.

1‘3 I understand that the Court may construe the terms of these patents in ways that differ from the parties’ propOsals.
I reserve, the right to update or supplement this report ifnecessary based on any rulings from the Court.
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(1) Background

360. Petras’ ComNets Submission discloses a discard message sent from a transmitter

to a receiver which indicates that the transmitter has discarded a packet. Petras provides an

example in which a transmitter sends packets 0, I, 2, and 3 to a receiver, but packets 0 and 2 are

test in transmission, as seen in the figure below; The transmitter discards packet 2 before

receiving the retransmission request fer packet 2. in response to the retransmission request, the

transmitter sends a discard message to the receiver indicating that packet 2 has been discarded.

  pram—Sander Amos“ of 1(2) is discarded é
. " \ y
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361. Figure 11 from Petras’ ComNets Submission

(2) Claim 1 of the ’435 Patent

1 . A methodfor discardingpackets in a system having a

transmitter and a receiver, wherein the method is complementary

to the Selective Repeat Automatic Repeat Request protocol and

comprises the steps of:

transmitting a datapacket discard notification messagefrom the

transmitter to the receiver indicating data packets the

transmitter has discarded;

receiving the data packet discard notification message;

computing which data packets have been discarded by the

transmitter based on the data packet discard notification

message

removing entriesfrom afirst list indicating data packets expected

to be receivedfrom the transmitter, wherein the entries

correspond to data packets identified in the computing step.

362. Both Dr. Heegard and Dr. Gibson contend that the “DISCARD(N)” message is a

data packet discard notification message from the transmitter to the receiver indicating data
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packets the transmitter has discarded; the receiver receives the “DISCARDCNY’ message and

computes which data packets have been discarded by the transmitter based. on, the

"‘DISCARDCN)” message; and the receiver remove entries from a list indicating data packets

expected to be received from the transmitter, wherein the entries correspond to data packets

identified in the computing step. Dr. Heegard fails to identify a list in this reference,» but instead

notes that “it would have been obvious to one of skill in the art to keep track of the expected

packets using a list data structure.” I disagree. Dr. Gibson identifies a “receiver buffer” as the

list indicating data packets expected to be received from the transmitter.

363. Dr. Gibson identifies the “receiver buffer” described in Petras’ ComNets

Submission as a list of expected packets. However, receiver butters used in SR-ARQ protocols

at the time did not comprise a list of expected packets. Rather, receive buffers stored packets

they received and held those packets until. the reception window moved forward. When the:

reception window moved forward, the packets in the receiver buffer with sequence numbers

lower than the starting sequence number of the reception window were sent up to the next layer.

Petras’ ComNets Submission gives no indication that his receiver buffer maintained an explicit

list ofpackets expected to be received.

364. Even if the receiver buffer could be considered a list, Petra‘s ComNets

Submission does not disclose “removing entries from a first list indicating data packets expected

to be received from the transmitter.” Although Petras’ ComNets Submission generally mentions

that the discard message moves the window, it does not specifically disclose how this

mechanism should be implemented. Thus, Petras’ ComNets Submission fails to teach a receiver

which removes entries from a first list indicating data packets expected to be received from the

transmitter, wherein the entries correspond to data packets identified in the computing step-
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365. Furthermore, Petras’ ComNets Submission will result in unacceptable delays.

Petras’ ComNets Submission describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will, begin to queue in the transmit buffer. The receiver will not-

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in a significant deiay

before the transmitter can finally send a discard message. As time passes, the packets

backlogged in the transmitter will begin to expire as well. This unnecessary loss of a substantial

amount of data is an tmaceeptahle consequence of Petras’ ComNets Submission’s reliance on

receiving a retransmission request.

(3) Claim 2 of the ’435 Patent

2. The method ofclaim I, wherein the data packet discard

notification message contains afield indicating a.fOrmat ofthe
message.

366. Because Petras’ ComNets Submission fails to anticipate claim 1 of the ’435

patent, it also fails to anticipate this claim.

367. Dr. Heegard fails to identify a field indicating a format of the discard notification

message. but instead notes that “it would have been obvious to. one of skill iii-the art to include a
7

field in the DISCARD message as one way to indicate a format of‘the message? It is my

. opinion that it would not have been obvious to one skilled in the art to include a field in the data

packet discard notification message to indicate the format of the message.

368. Dr. Gibson contends that the type field of the LLC PDU depicted in Figure 10 of

Petras’ ComNets Submission is the field indicating the format of the data packet discard

notification message. The type field indicates whether up to 24 additional acknowledgments are
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transmitted instead of an l-PDU. Dr- Gibson contends that because the priority of the DISCARD

message relative. to acknowledgments is included in a section discussing acknowledgment

priorities, the DISCARD message must be an acknowledgment, and therefore the type field

indicates the format of a DISCARD message. 1 disagree. i

369. First, a DISCARD Message is not an acknowledgment». Ari acknowledgment is a

message sent from one entity to another indicating either that a packet was or was not received.

The DISCARD message, on the other hand, is sent from one entity to another to notify it that a

packet has been discarded. Petras himself states that “[d]iscard messages compete with

acknowledgements,” strongly suggesting that discard message and acknowledgments fall under

two separate categories. 75’248130Cflfl58954. Petras likely included discussion of DISCARD

message priority in the same section as the discussion of acknowledgement priority because they.

compete. with each other and establishing priority rules between them is necessary to avoid

instability of the protocol. Id.

370. Second, a DISCARD message is not sent instead ofan LPDU, but is 'piggybacked

on an I-PDU. The l-PDU itself remains unchanged, so the PDU-type field would indicate only

that an I-PDU is being sent. Petras’ ComNets Submission gives no indication that the type field

of such an LPDU would indicate that a DISCARD message is being piggybacked on the l—PDU.

b) Andreas Hettich, Development and Performance Evaluation of a

Selective Repeat—Automatic Repeat Request (SR-ARQ) Protocol for

Transparent, hicbile ATM Access (“Hettich’s ComNets Thesis”)

371. Both Dr. Heegard and Dr. Gibson contend that the paper “Development and.

performance evaluation of a Selective Repeat—Automatic Repeat Request (SR—ARQ) protocol for

transparent, mobile ATM Access” (“Hettich’s ComNets Thesis”) by Andreas Hettich anticipates

the ‘435 patent. I disagree with this conclusion. This reference fails to disclose removing entries

from a first list indicating data packets expected to be received from the transmitter, wherein the
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entries correspond to data packets identified in the Computing step. This reference also fails to

enable one skilled in. the art to implement a discard notification scheme which anticipates the

’435 patent.

(I) Background

3721. ‘HettiCIfS ‘ComNets Thesis discloses a discard message (mailed 3 “Delay

13);) ”) sent from a transmitter to a receiver which indicates that the transmitter has discarded a

packet. “The Delay PDU is used to inform receivers that cells have been discarded. It is only

sent if the receiver requested a discarded cell (usinngR or SREJ).” DEF800007377.

(2) Claim 1 of the ’435 Patent

1 . 2i methodfitr discardingpackets in a system having a

transmitter and a receiver, wherein the method is compiemsm’aiy
to the ,Seiectise Repeat Automatic Repeat Requestprotest)! and
comprises the steps of:

transmitting a data packet discard notification messagefrom the

transmitter to the receiver indicating data packets the
transmitter has discarded; '

receiving the data packet discard notification message;

computing which data packets have been discarded by the

transmitter based on the data packet discard notification

message

removing entriesfrom afirst list ii'tdicating data packets expected

to be receivedfrom the transmitter, wherein the entries

correspond to data packets identified in the computing step.

373. Both Dr. Heegard and Dr. Gibson contend that the Delay PDU is a data packet

discard notification message from the transmitter to the receiver indicating data packets the

transmitter has discarded; the receiver receives the Delay PDU and computes which data packets

have been discarded by the transmitter based on the Delay PDU; and the receiver remove entries

from a list. indicating data packets expected to be reCeived from the transmitter, wherein the

entries correspond to data, paCkets identified in the computing step. 'Dr. Heegard fails to identify
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a list in. this reference, stating generally without citation that the receiver updates its “internal

list.” Dr. Gibson identifies the “resequencing. buffer” and the creceiver window” as lists

indicating data packets expected to be received from the transmitter.

334. Dr. Gibson identifies the “resequencing buffer” described in. Petras’ ComNets

Submission as a list of expected packets. However, resequencing buffers used in SR~ARQ

protocols at the time did not comprise a list of expected packets. Rather, resequencing buffers

stored packets they received and held those packets until the reception window moved forward.

When the reception window moved forward, the packets in the receiver buffer with sequence

numbers lower than the starting sequence number of the reception window were sent up to the

next layer. Petras’ CcmNets Submission gives no indication that his resequencing buffer

maintained an. explicit list ofpackets expected to be received.

375. Dr. Gibson aiso identifies the “receiver window” as a list of packets expected to

be received. A reception window comprises only a starting" and ending sequence number. A

reception window does not comprise a list of each and every packet expected to be received;

376. Hettich’s ComNets Thesis also fails to enable one skilled in the art to implement a

discard notification message because it fails to indicate how the Delay PDU impacts the

ReceiveflData and» ReceiveflDatav‘Objec-t buffers. While the effect of the Delay PDU on the

reception window is. discussed generaiiy in Chapter 5 of his thesis; Henich fails to indicate how

to implement the Delay PDU in Chapter 6 of his thesis, titled “Implementing the ASR ARQ

Protocols.” Hettich provides an example of how to implement his ASR ARQ protocol in the

receiver in Table 6.2, shown below.
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377. Hettich describes how to implement rejections, reject timers, and

acknowledgments, but notably fails to. describe how to implement the Delay PDU in the example

above. Mr. Hettich, Dr. Heegard, and Dr. Gibson all failed to provide analysis er commentary

explaining how they theorize, the. Delay PDU would affect the ReceivefiData and

Receive_Data_Object buffers.

(3) Claim 2 of the ’435 Patent

2. The method ofclaim I, wherein [he data packet discard

notification message contains afield indicating aformat ofthe
message.

378. Because Hettich’s ComNets Thesis Standard fails to anticipate claim 1 of the ’435

patent, it also fails to anticipate this claim.
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c) Ulrich Vornefeld,-Simulative and analytical study of measures

supporting the quality of service in a radio-based ATM network

(“Vornefeld’s ComNets Thesis”)

379. Both Dr. Heegard and Dr. Gibson contend that the diploma Paper "‘Simuiative and

analytical study of measures supporting the quality of service in a radio—based ATM network”

(“Vornefeid’s ComNets Thesis?) by Ulrich Vomefeld anticipates the ‘435 parent I disagree

with this conclusion. This reference fails to disclose removing entries from a first ii’st indicating

data packets expected to be received from the transmitter, wherein the entries correspond to data

packets identified in the computing step. This reference also fails to enable one skilled in the art

to implement a discard notification scheme which anticipates the ’435 patent.

{1) Background

380. Vomefeid’s ComN’ets Thesis discloses two discard message implementations: (i)

a message which explicitly notifies a receiver that the transmitter has discarded a packet

(“Vomefeld~l”) and (ii) an implicit notification to the receiver that the transmitter has discarded

a packet by sending packets outside of the reception window (“chefe‘ld-2”).

381. Vornefeld-l discloses a discard message sent from a transmitter to a receiver

which indicates that the transmitter has discarded a packet. Vornefeld’s ComNets Thesis

provides an example in which a transmitter sends packets O, l, 2, and 3 to a receiver, but packets

O and 2 are lost in transmission, as seen in the Figure below. The transmitter discards packet 2

before receiving the retransmission» request for packet 2. In response to the retransmission

request, the transmitter sends a discard message to the receiver indicating that packet 2 has been

discarded.
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382. Vornefeld—Z discloses an implicit notification to the receiver that the transmitter

has discarded. a packet by sending a packet outside of the reception Window. When the receiver

receives the eut~of~window packet, it beiieves that the transmitter has discarded cells and shifts

the window forward so that the end of the windew eerrespendswith the out-ef—windew packet. .

For example, a receiver may have a reception window of 4 cells: numbered 1 through 4. If the

receiver receives cell 5 before cells 1 through 4-, it will shift its window forward one cell. The

new reception window will be cells 2 through 5.

(2) Claim 1 of the ’435 Patent

1. A methodfor discardingpackets in a data network employing a

packet transferprotocol including an automatic repeat request

scheme comprising the steps of.

a transmitter in the data network commanding a receiver in the

data network to a) receive at least one packet having a sequence

number that is not consecutive with a sequence number ofa

previously rcceivedpackct and b) release any expectation of

receiving outstandingpackets having sequence numbers prior to

the at least onepacket; and

the transmitter discarding allpacketsfor which acknowledgment

has not been received, and which have sequence numbers prior

to the at least one packet.

383. Both Dr. Heegard and Dr. Gibson contend that the “DISCARD(N)” message is a

data packet discard notification message from the transmitter to the receiver indicating data

packets the transmitter has discarded; the receiver receives the “DiSCARD(N)” message and
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computes which data packets have been discarded by the transmitter based on the

“DISCARD(N)” message; and the receiver remove entries from a list indicating data packets

expected to be received from the transmitter, wherein the entries correspond to data packets

identified in the computing step. Dr. Heegard fails to identifi a list in this reference, but inStead

notes that “it would have been obvious to one of skill in the art to keep track of the expected

packets using a list data structure.” I disagree. :Dr. Gibson also fails to specifically identify list,

vaguely suggesting that the reception window as a list.

384. Thus, Vomefeld’s ComNets Thesis fails to teach a receiver which removes entries

from a first list indicating data packets expected to be received from the transmitter, Wherein the

entries correspond to data packets identified in the computing step. Dr. Gibson vaguely

references a reception window, but a reception window comprises only a starting and ending

sequence number. A reception window does not comprise a list of each and every packet

expected to be received.

385. Even if the reception window could be considered a list, Vomefeld’s ComNetS

Thesis does not disclose “removing entries from a first list indicating data packets expected to be

received from the transmitter.” Although Vornefeld’s ComNets Thesis generally mentions that

the discard message moves the Window, it does not specifically disclose how this mechanism

should be implemented. Thus, Vomefeld’s ComNets Thesis fails to teach a receiver which

removes entries from a first list indicating data packets expected to be received from the

transmitter, wherein the entries correspond to data packets identified in the computing step.

386. Furthermore, Vomefeld’s ComNets Thesis will result in unacceptable delays.

Vornefeld’s ComNets Thesis describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the
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transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in- a significant delay

before the transmitter can. finally send a discard message. As time passes, the packets

backlogged in the transmitter will begin to expire as well. This unnecessary loss of a substantial

amount of data is an unacceptable consequence of Vornefeld’s ComNets Thesis’s reliance on

receiving a retransmission request.

(3) Claim 2 of the ’435 Patent

2. The rrzetfzad ofclaim I, wherein 1126 data packet discard

notification message cements afieid indicating afbrmat nftize
message.

387. Because Vernefeld’s ComNets Thesis fails to anticipate claim 1 of the ’435

patent, it also fails to anticipate this claim.

388. Dr. Heegard fails to identify a field indicating a format of the discard notification

message, but instead notes that. “it would have been. obvious to one of skillsin the art to include a
5

field in the DISCARD message as one way to indicate a format cf the message.’ It is my

opinion that it would not have been obvious to one skilled in the art to include a field in the data

packet discard notification message to indicate the format of the message.

389'. Dr. Gibson also fails to identify a field indicating a format of the discard

notification message. Dr. Gibson [vaguely references “fields indicatfing] the structure of data

units,” but he cannot point to a specific field anywhere in Vornefeld’s ComNets Thesis that

indicates the format of the discard notification message. Vornefeld does not clearly identify

what he means by a field indicating the “structure of data units,” nor does such a field. seem to

indicate the format of a packet. Indeed, Vornefeld’s ComNets Thesis ‘states that “the recipient
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treats the discard messages like a normal I—fraine,” suggesting that there is no field which

uniquely identifies the message as adiscard message.

(1) Dietmar Petras, Development and Peijbrmance Evaluation ofan
ATM Radio Interface, Aachen Contributions to Mobile and

Telecommunications, (“Petras’ ComNets Thesis”)

390. Dr. Gibson contends that the paper “Candidate protocol stack (MAC + LLC) for a

Wireless ATM air interface” byDietmar .Petras, Ulrich Vomefeid, and Markus Scheilbenbogen

(“Petras’ ComNets Thesis”) anticipates the ‘435 patent. I disagree with this conclusion. This

reference fails to disclose removing entries from a first list indicating data packets expected to be

received from the transmitter, wherein the entries correspond to data packets identified in the

Computing step. This reference also fails to enabie one skiiled in the art to implement a discard

notification scheme which anticipates the ’435 patent

(I) Background

39L Petras’ ComNets Thesis discloses a discard message sent from a transmitter to a

receiver which indicates that the transmitter has discarded a packet. Petras provides an example

in Which a transmitter sends packets O, l, 2, and 3 to a receiver, but packets 0 and 2 are lost in

transmission, as seen in the Figure below. The transmitter discards packet 2 before receiving the

retransmission request ’for packet 2. In response to the retransmission request, the transmitter

sends a discard message to the receiver indicating that. packet 2 has. been discarded.

magma; ATMvC-st: of I(2) is magnified *
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Figure 8.11 from Petras’ ComNets Thesis
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(2) Claim 1 of the ’435 Patent

1. A methodfor discardingpackets in a system having a

transmitter and a receiver, wherein the method is compiementaty
to the Selective Repeat Automatic Repeat Request protocol and

comprises the steps of:

transmitting a data packet discard notification messagefrom the

transmitter to the receiver indicating data packets the
transmitter has discarded;

receiving the datapacket discard notification message;

computing which data packets have been discarded by the

transmitter based on the data packet discard notification
message

removing entriesfrom afinst list indicating data packets expected

to be receivedfiom the transmitter, wherein the entries

correspond to data packets identified in the computing step.

392. Dr. Gibson contends that the “DISCARD(N)” message is a data packet discard

notification message from the transmitter to the receiver indicating data packets the transmitter

has discarded; the receiver receives the “DISCARD(N)” message and computes which data

packets have been discarded by the transmitter based on the “DISCARDQD” message; and the

receiver remove entries from a list indicating data packets expected to be received from the

transmitter, wherein the entries correspond to data packets identified in the computing step. Dr.

Gibson identifies a “receiver buffer” or a “receiver window” as the list indicating data packets

expected to be received from the transmitter.

393. Dr. Gibson identifies the “receiver buffer” described in Petras’ ComNets Thesis

as a list of expected packets. However, receiver buffers used in SR—ARQ protocols at the time

did not comprise a list'of expected packets. Rather, receive buffers stored packets they received

and held those packets until the reception window moved forward. When the reception window

moved forward, the packets in the receiver buffer with sequence numbers lower than the starting

sequence number of the reception window were sent up to the next layer. Petras’ ComNets
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Thesis gives no indication that his receiver buffer maintained an explicit list of packets expected

to be received.

394. Dr. Gibson also identifies the “receiver window” as a list ofpackets expected to

be received. A reception window comprises only a starting and ending sequence, number. A

reception window does not comprise 2131's! of each and every packet expected to be received.

395. Even if the receiver buffer-or'receiver window could be considered a list, Petra’s

ComNets Submission does not disclose “removing entries from a first list indicating data packets

expected to be received from the transmitter.” Although Petras’ ComNets Thesis generally

mentions that the discard message moves the window, it does not specifically disclose how this

mechanism shouid be impiemented. Thus, Petras’ ComNets Thesis fads to teach a receiver

which removes entries from a first list indicating data packets expected to be received from the

transmitter, wherein theentries correspond to data packets identified in the computing step.

396. Furthermore, Petras’ ComNets Thesis will result in unacceptable delays. Petras’\

ComNets Thesis describes a system in which the transmitter only sends a discard message after it

receives a retransmission request. If the retransmission request is lost, the transmitter cannot

send the discard message or move its transmission window forward. While the transmitter waits,

packets will begin to queue in the transmit buffer. The receiver will not send another

retransmission request until it receives another packet from the transmitter, but the ensuing

packets and retransmission requests may also be lost, resulting in a significant deiay before the

transmitter can finally send a discard message. As time passes, the packets backlogged in the

transmitter will begin to expire as well. This unnecessary loss of a substantial amount of data is

an unacceptable consequence of Petras’ ComNets Thesis’s reliance on receiving a retransmission

request.
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(3) Claim 2 of the ’435 Patent

2. The method of claim 1, wherein the data packet discard

notification message contains a field indicating a format of the
message.

397. Because Petras’ ComNets Thesis fails to anticipate claim 1 of the ’435 patent, it

also fails to anticipate this claim.

398. Dr; Gibson fails: to identify a specific field of the .DISCARD(N) message

indicating the format cf the discard notification message because Petras does not identify such. a

field. EV Rather, Dr. Gibson Vaguely references “various message formats including fields

indicating structure” as the field indicating the format of the discard notification message.

Gibson, p.xx—79. The excerpts Gibson referenced bear little if anv relation to this statement and

he provides no analysis indicating why he believes these excerpts show a field indicating the

format of the DISCARDfN) message. Further, Petras’ CemNets Thesis makes no reference to a

format fieid within the DISCARDGQ) message.

e) Petras and Hettich, Performance Evaination of the .ASR—ARQ

Frotocol for Wireless ATM, Proceeding of the 1995 IEEE Wireless

Communication System Symposium, (Nov. 19.95) (“Petras’ ComNets

1995 Article”)

399. . Both Dr. Heegard and Dr. Gibson contend that the article “Performance

Evaluation of the ASR~ARQ Protocol for Wireless ATM” (“Petras’ ComNets 1995 Article”) by

Dietmar Petras and Andreas Hettich anticipates the ‘435 patent. I disagree with this conclusion.

This reference fails to disclose removing entries from a first list indicating data packets expected

to be received from the transmitter, wherein the entries correspond to data packets identified in

the computing step. This reference also fails to enable one skilled in the art to implement a

discard notification scheme which anticipates the ’435 patent.
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(1) Background

400. Petras’ ComNets 1995 Article discloses a discard message (called a “Delay

PDU”) sent from a transmitter to a receiver which indicates that the transmitter has discarded a

packet. The Delay PDU is used to inform receivers that, cells have been discarded. It is only

sent ifthe receiver requested a discarded cell (using RR or SEES).

(3) Claim 1 of the ’435 Patent

1. A n’zethodfm' discardingpackets in a system having a

transmitter and a receiver, wherein the method is complementary

to the Selective Repeat Automatic Repeat Request protocol and

comprises the steps of'

transmitting a data packet discard notification messagefrom the

transmitter to the receiver indicating data packets the
transmitter has discarded;

receiving the data packet discard notification message;

computing which datapackets have been discarded by the

transmitter based on the datapacket discard notification
message

removing entriesfrom afirst list indicating data packets expected

to be receivedfrom the transmitter, wherein the entries

correspond to datapackets identified in the computing step.

461. Dr. Gibson contends that the “Delay PDU” message is a data packet diScard

notification message from the transmitter to the receiver indicating data packets the transmitter

has discarded; the receiver receives the “Delay PDU” message and computes which data packets

have been discarded by the transmitter based on the “Delay PDU” message; and the receiver

remove entries from a list indicating data packets expected to be received from the transmitter,

Wherein the entries correspond to data packets identified in the computing step. Dr. Gibson

identifies the “resequencing buffer” and the “receiver window” as lists indicating data packets

expected to be received. from the transmitter,
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402. Petras’ ComNets 1995 Article fails to teach a transmitter which transmits a, data

packet discard. notification message from, the transmitter to the receiver indicating data packets,

the transmitter has discarded. The Delay message notifies the receiver of a single packet that has

been discarded, but provides no information about outstanding packets other than that identified

in the Deiay message. In i’etras’ article, he “gives an exampie in which a single packet, packet l,

is discarded by the transmitter and never successfully received by the receiver. The transmitter

“transmit an I_De1ay frame . . . informing the mobile station, not to wait for frame 1 because this

has been discarded. Receiving Delay(4,l) frame successfully, the receiver is able to shift its

window, no longer waiting for frame 1.” DEFSOOOl4150. Petras does not state that thereceiver

would similar-1y stop waiting for other outstanding gaskets below packet L Therefore, Petras’

Conflicts 1995 Article faiis to teach a transmitter. which transmits a data packet discard

notification message from the transmitter to the receiver indicating data packets the transmitter

has discarded.

403. Dr. Gibson identifies the “resequencing buffer” described in lP’etras’ ComNets

1995 Article as a list of expected packets. However, resequencing buffers used in SR—ARQ

protocols at the time did not comprise a list of expected packets. Rather, resequencing buffers

stored packets they received and held those packets until the reception window moved forward.

When the reception window moved forward, the packets in the resequencing buffer with

sequence numbers lower than the starting sequence number of the reception window were sent

up to the next layer. Petras’ ComNets 1995 Article gives no indication that his resequencing

buffer maintained an explicit list ofpackets expected to be received.
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404. Dr. Gibson also identifies. the “receiver window” as a list ofpackets expected to

be received. A reception window comprises only a starting and ending sequence number. A

reception window does not comprise a list ofeach and every parik‘et expected to be received.

405'. Even if the .resequencing‘buffer or receiver window could be considered a list,

'Petras’ ComNets 1995 Article tines not disclose “removing entries from a first list indicating data

packets expected to be received from the transmitter.” Although Petras’ ComNets 1995 Article

generally mentions that the discard message moves the window, it does not specifically disclose

how this mechanism should be implemented. Thus, Petras’ ComNets 1995 Article fails to teach

a receiver which removes entries from a first list indicating data packets expected to be received

from the. transmitter, wherein the entries correspond ti) data packets identified in the Computing

step;

406. Furthermore, PetraS’ ComNets 1995 Article will result in unacceptable delays.

Petras’ ComNets 1995 Article describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransniissiOn requests may also be lost, resulting in a significant delay

before the transmitter can finally send a discard message. As time passes, the packets

backlogged in the transmitter will begin to expire as well. This unnecessary loss of a substantial

amount of data is an unacceptable consequence of Petras’ ComNets 1995 Article’s reliance on

receiving a retransmission request.

‘
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(3) Claim 2 of the ’435 Patent

2. The method ofclaim 1, wherein the data packet discard

notification message contains afield indicating aformat ofthe

message.

407. Because Petras’ ComNets 1995 Article does not satisfy all of the limitations of

claim 1, it does not anticipate dependent claim 2.

t) Petras and Hettic’h, Performance evaluation of a logical link

control protocol for an ATM air interface, (.1997) (“Petras’ ComNets

1997 Article”)

408. Both Dr. Heegard and Dr. Gibson contend that the paper “Performance

Evaluation of a Logical Link Control Protocol for an ATM Air Interface” (“Petras’ ComNets

1997 Article”) by Dietmar Petras and Andreas Hettich anticipates the ‘435 patent. I disagree

with this conclusion. I disagree with this conclusion. This reference fails to disclose removing

entries from a first list indicating data packets expected to be received from. the transmitter,

wherein the entries correspond to data packets identified in the computing step. This reference

also fails to enable one skilled in the art to implement a discard notification scheme which:

anticipates the “435' patent.

(1) Background

409. Petras’ ComNets 1997 Article discloses a discard message sent from a transmitter

to a receiver which indicates that the transmitter has discarded a packet. Petras provides an

example in which a transmitter sends packets 0, l, 2, and 3 to a receiver, but packets 0 and 2 are

lost in transmission, as seen in the Figure below. The transmitter discards packet 2 before

receiving the retransmission request for packet-‘2. In response to the retransmission request, the

transmitter Sends a discard message to the receiver indicating that packet 2 has; been discarded.
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Figure 4 from Petras’ CemNets 1997 Article

2 Claim 1 of the ’435 Patent(

I. A methodfor discardtngpackets in a system having a

transmitter and a receiver, wherein the method is complementary

to the Selective Repeat Automatic Repeat Requestprotocol and'

comprises the steps of'

transmitting a data packet discard notification messagefiom the

transmitter to the receiver indicating data packets the
transmitter has discarded

receiving the data packet discard notification message;

computing which datapackets have been discarded by the

transmitter based on the data packet discard notification

message

removing entriesfrom afirst list indicating data packets expected

to be receivedjrom the transmitter, wherein the entries

correspond to datapackets identified in the computing step.

410. Dr. Gibson and Dr. Heegard contend that the “DISCARD(N)” message is a data

packet discard notification message from the transmitter to the receiver indicating data packets

the transmitter has discarded; the receiver receives the “DISCARDCNY’ message and computes

which data packets have been discarded by the transmitter based on the “DISCARD(N)”

message; and the receiver remove entries from a list indicating data packets expected to be

received from the transmitter, wherein the entries correspond to data packets identified in the

computing step. Dr. Heegard fails to identify a list in this reference, but instead notes that “it

would have been obvious to one of skill in the art to keep track of the expected packets using a
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list data structure.” I disagree. ‘Dr. Gibson identifies a “resequencing buffer” as the list

indicating data packets expected to be received. from the transmitter.

411. Dr. Gibson identifies the “resequencing buffer” described in Petras’ ComNets

1997 Articie as a list of expected packets However. 'resequencing buffers used in SR~A=RQ

protocois at the time did not comprise a list of expected packets- Rather, resequencing buffers

stored packets they received and held those packets until the reception window moved forward.

When the reception window moved forward, the packets in the resequencing buffer with

sequence numbers lower than the starting sequence number of the reception window were sent

up to the next layer. Petras’ ComNets 1997 Article gives no indication that his resequencing

buffer maintained an expiicit list ofpackets expected to be received.

412; Even if the resequencing buffer could be considered a list, Petras’ ComNets 3.997

Article does not disciose “removing entries from a first Iist indicating data packets expected to be:

received from the transmitter.” Although Petras’ ComNets 1997 Article generally mentions that

the discard message moves the window, it does not specifically disclose how this mechanism

should be implemented. Thus, Petras’ ComNets 1997 Article fails to teach a receiver which

removes entries from a first list indicating data packets expected to be received from the

transmitten wherein the entries correspond to data packets identified in the computing step.

.413. Furthermore, Petras’ 'ComNets 1997 Article will result in unacceptabie delays.

Petras’ ComNets 1997 Article describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter Waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from .the transmitter, but the
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ensuing packets and retransmission requests may also be lost, resulting in a significant delay

before the transmitter can finally send a discard message. As time passes, the packets

'backlogged in the transmitter will begin to expire as well. This unnecessary loss of a substantial:

amount of data is an unacceptable consequence of Petrasg ComNets 1997 Article’s reiiance on

receiving a retransmission request.

(3) Claim 2 of the 3335 Patent

2. The method ofclaim 1, wherein the datapacket discarzf
notification message contains afield indicating aformat 0fthe

nwssage.

414. Because Petras’ ComNets 1997 Article fails to anticipate. claim 1 of the ’435

patent, it also fails to anticipate this claim.

415. Dr. Gibson fails to identify a specific field of the DISCARMN) message

indicating the format of the discard notification message. Rather, Dr. Gibson vagnely references

“various messages containing fields” as the field indicating the format of the discard notification

message. The excerpts Gibson referenced bear little if any relation to this statement and he

provides no analysis indicating why he believes these excerpts Show a field indicating the format

of the DISCARD(N) message. Further, Petras’ ComNets 1997 Article makes no reference to a

format field within the DISCARD(N) message.

g) Hettich and Vornefeld and Rapp, ARQ Protocols for Wireless,

ATM Systems: Requirements and Solutions, ETSLEP BRANWGS

Temporary Document 42 (“Hettich’s ComNets Submission”)

416. Dr. Gibson contends that the paper “ARQ Protocols for Wireless ATM Systems:

Requirements and Solutions” (“Hettich’s ComNets Submission”) by A. Hettich , U. Vomefeld,

and J. Rapp anticipates the ‘435 patent. I disagree with this conclusion. This reference fails to

disclose removing entries from a first list indicating data packets expected torbe received from

the transmitter, wherein the entries correspond to data packets identified in the computing step.
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This reference also fails to enable one skilled in the art to implement a discard notification

scheme whichanticipates the ”435 patent;

' (I) Background

41?. Hettich’s ComNets: Submission discloses two discard message implementations.

First, Hettic'h proposes a system (f‘HettichJ’? in which a transmitter wiil discard an expired

packet and move the transmission window forward to enahic transmission of new cells. ‘ When

the receiver receives a packet outside of the: reception window, the receiver shifts its reception

Window forward so that the end of the reception window corresponds with the newly received

cell. Second, Hettich proposes a system (“Hettich-Z”) in which a transmitter discards expired

packets and sends a special discard acknowledgment message to the receiver.

(2), Claim :1 of the ’435 Fatent

1. A mediodfor discardingpackets in a system having a
transmitter and a receiver, wherein the method is complementary '

to the Selective Repeat Automatic Repeat Rogues: protocol? and
comprises lhc steps of:

transmitting a data packet discard notification messagefrom the

transmitter to the receiver indicating data packets the
transmitter has discarded;

receiving the data packet discard notification message;

computing which data packets have been discarded by the

transmitter based on the data packet discard notification

message

removing carriesfrom afirst 12'er indicaiiag datapackets expected

to be received/mm {he transmitter, wherein the entries

correspond to datapackets identified in the computing step.

418. i Dr. Gibson contends that the discard message is a data packet discard notification

message from the transmitter to the receiver indicating data packets the transmitter has

discarded; the receiver receives the discard message and computes which, data packets have been

discarded by the transmitter based on the discard message; and the receiver remove entries from
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a list indicating data packets expected to be received from the transmitter, wherein the entries

correspond to data packets identified in the computing step. Dr. Gibson identifies a “buffer,” as

the list indicating data packets expected to be received from the transmitter.

419. Hettich-iz fails. to teach a discard notification message from the transmitter to the

receiver indicating data packets thetransmitter has discarded. The discard message notifies the

receiver of a single packet that has been discarded, but provides no information about

outstanding packets other than that identified in the discard message. Hettich—Z states that “[t]he

receiver is informed about the discarded cell by sending a special discard” message. (Emphasis

added). Hettich—Z does not state that the receiver would similarly stop waiting for other

outstanding packets below the packet identified in the discard message. Therefore, Hettich—Z

fails to teach a discard notification message from the transmitter to the receiver indicating data

packets the transmitter has discarded.

420. Dri Gibson identifies the “buffer” described in Hettich’s ComNets Submission as

a list of expected packets. However, buffers used in SR-ARQ protocols at the time did not

comprise a list of expected packets. Rather, buffers stored packets they received and held those

packets until the reception window moved forward. When the reception window moved

‘ forward, the packets in the buffer with seqnence numbers lower than the starting sequence

number of the reception window were sent up to the next layer. Hettich’s ComNets Submission

gives no indication that his receiver buffer maintained an explicit list of packets expected to be

received.“

421. Even if the receiver buffer could be considered a list, Hettich’s ComNets

Submission does not disclose “removing entries from a first list indicating data packets expected

to be received from the transmitter.” Although Petras’ ComNets generally mentions that the
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discard message moves the window, it does not specifically disclose how this mechanism should

be implemented. Thus, Hettich’s ComNets Submission fails to teach a receiver which removes

entries from a first list indicating data packets expected to be received from the transmitter,

wherein the entries correspond to data packets identified in the computing step.

422. Furthermore Hettich’s Conflicts Submission will result in unacceptable delays.

Hetticll’s ComNets Submission describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in a significant delay

before the transmitter can finally send a discard message. As, time passes, the packets

*backlogged in the transmitter will begin to expire as well. This unnecessary loss of a substantial

amount of data is an unacceptable consequence of Hettich’s ComNets Submission’s reliance on

receiving a retransmission request.

423. Hettich—l also fails to enable one skilled in the art to implement a discard

notification scheme which anticipates the ’435 patent because it can result in deadleck due to

incorrectly sorted. cells. The Hettich~l receiver cannot distinguish between discarded packets

and packets received incorrectly outside of the reception window, the same problem

acknowledged by Vornefeld in his diploma paper. Vornefeld explained how this shortcoming

could result in a failure in Figure 5.4 of his paper, reproduced in the figure below, which

Vornefeld labeled “Incorrect exchange of ATM—cells in phases with a high frame error ratio.”
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Figure 5.4: System Failure Using Hettich-l

DEFSOOQG7572‘. In Vomefeld’s example, packets 2 through 5 are sent to the transmitter, and

packets 2 and 4 are. Iostin transmission. The transmitter then attempts to transmit packetsté, 7, O,

I, and 2 in order, but packets 6, 7, 0i, and 1 are lost in transmission. When the receiver receives

packet 2, it observes packet 2 as a retransmission “and sorts it incorrectly,” resulting in system

gridlock.

(3) Claim 2 of the ’435 Patent

2. The method ofclaz‘m 1, wherein the data packet discard

holificalion message contains afield indicating aformaz ofzhe
message.

424. Because Hetti‘ch’s ComNets Submission fails to anticipate claim 1 of the ’435

patent, it also fails to anticipate this-claim.
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425. Dr. Gibson fails to identify a specific field of the discard message indicating the

format of the discard notification message because Petras does, not identify such a field. Rather,

Dr. Gibson vaguely states only that Hettich’s ComNets Submission uses “various message

formats,” that discard messages are a type of acknowledgment, and that they can be piggybacked

on a data cell. Gibson, p. 'xx~131«133. These statements fail to Show a field indicating a Ifonnat

of the discard message. Dr. Gibson provides no analysis indicating why he believes the excerpts

he cited show a field indicating the format of the discard message. Further, Hettich’s ComNets

Submission makes no reference to a format field within the discard message.

h) Broadband Radio Access Networks (BRAN), Inventory of

broadband radio technologies and techniques, TR 101 173 V1.1.1

(“The Toolkit”)

426. Both Dr. Heegard and Dr. Gibson contend that the document “Broadband Radio

Access Networks (BRAN), Inventory of broadband radio technologies and techniques” (“The ‘

Toolkit”) anticipates the ‘435 patent. I disagree with this conclusion. This reference fails to

disclose removing entries from a first list indicating data packets expected to be received from

the transmitter, wherein the entries correspond to data packets identified in the computing step.

This reference also fails to enable one skilled in the art to implement a discard notification

scheme which anticipates the ”435 patent.

(I) Background

427. The Toolkit discloses two discard message implementations. First, Hettich

proposes a system (“Toolkit—l”) in which a transmitter will discard an expired packet and move

the transmission window forward to enable transmission of new cells. When the receiver

receives a packet outside Of the reception window, the receiver shifts its reception window

forward so that the end of the reception window corresponds with the newly received. cell.
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Second, Hettich proposes a system (“Toolkit —2”) in which a transmitter discards expired packets

and sends a special discard acknowledgment message to the receiVer.

(2) Claim '1 of the ’435 Patent

1 . A methodfor discardingpackets in a system having a
transmitter and a receiver, wherein the method is compiementary

to the Seiective. Repeat Automatic Repeat Request protect)! and
comprises the steps of:

transmitting a data packet discard notification messagefl'otn the

transmitter to the receiver indicating data packets the
transmitter has discarded; '

receiving the data packet discard notification message;

computing which datapackets have been discarded by the

transmitter based on the data packet discard notification

message

removing entriesfrom afirst list indicating datapackets, erpected

to be receivedfrom the transmitter, wherein the entries

correspond to datapackets identified in the computing step.

428. Dr. Gibson contends that the discard message is a data packet discard notification

message from the transmitter to the receiver indicating data packets the transmitter has

discarded; the receiver receives the discard message and computes which data packets have been

discarded by the transmitter based on the discard message; and the receiver remove entries from

a list indicating data packets expected to be received from the transmitter, wherein the entries

correspond to data packets identified in the computing step. Dr. Heegard fails to identify a list in

this reference, but instead notes that “it would have been obvious to one of skill in the art to keep

track of the expected packets using a list data structure.” .I disagree. Dr. Gibson also fails to

specifically identify list, vaguely suggesting that because the reference describes

resynchronization of the receiver and the receiver will request retransmission of cells, there must

be a list.
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429’. Toolkit -2 fails to teach a discard notification message from the transmitter to the

receiver indicating data packets the. transmitter has discarded. The discard message notifies the

receiver of a single packet that has been discarded, but provides no information about

outstanding packets other than that identified in the discard message. Toolkit -2 states that “[t]he

receiver is informed about the diseatded cell by sending a special discar "’ message. (Emphasis

added). Toolkit —2 does not state that the receiver Would similarly stop waiting for other

outstanding packets below the packet identified in the discard message. Therefore, Toolkit—2

fails to teach a discard notification message from the transmitter to the receiver indicating data

packets the transmitter has discarded.

430. 'i Dr. Gibson fails to. specifically identify list, vaguely suggesting that because the

reference describes resynchronization of the receiver and the receiver will request retransmission

of cells, there must be a list. However, resynchronization and requesting retransmission of cells

do not definitively show that the receiver uses a list.

431. Even if Dr. Gibson could show a list, the Tooklit does not disclose “removing

entries from a first list indicating data packets expected to be received from the transmitter.”

Although the Tooklit generally mentions that the discard message moves the window, it does not

specifically disclose how this mechanism should be implemented. Thus, the Tookiit fails to
teach a receiver which removes entries from a first list indicating data packets expected to be

received from the transmitter, wherein the entries correspond to data packets identified in the

computing step.

432. Furthermore, The Toolkit will result in unacceptable delays. The Toolkit

describes a system in which the transmitter only sends a discard message after it receives a

retransmission request. If the retransmission request is lost, the transmitter cannot send the
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discard message 0r move its transmission window ferward. While the transmitter waits, packets

will. begin to queue in the transmit buffer. “The receiver will not Send another retransmission

v request until it receives another packet from the transmitter, but» the ensuing packets and

retransmission requests may also be lost, resulting in. a significant delay before the transmitter ‘

can finally send a discard message. As time passes, the packets backlogged in the transmitter

will begin to expire as well. This unnecessary-loss of a substantial amount of data is an

unacceptable consequence of The Toolkit’s reliance on receiving a retransmission request.

433. Toolkit-l also fails to enable one skilled in the art to implement a discard

notificatiOn scheme which anticipates the ’435 patent because it can result in deadlock due to

incorrectly sorted cells The Hettich-l receiver cannot distinguish between discarded packets

and. packets received incorrectly" outside of the reception window, the same problem

acknowledged by Vernefe‘ld in his diploma paper. Vornefeld explained how this shortcoming

could result in a failure in Figure 5.4 of his paper, reproduced. below as Figure 5.4, which

Vornefeld labeled “Incorrect exchange of ATM—cells in phases with a high frame error ratio.”
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Figure 4: System Faiiure Using Hettichd

DEFSOOOO'IS'E’Z. In Vonrefeld’s example, packers 2 through ‘5 are sent to the transmitter, and

packets 2 and 4 are lost in transmission. The transmitter then attempts to transmit packets 6,7, 0,

1, and 2 in order, but packets 6, ’7, 0, and 1 are lost in. transmission. When the receives: receives

packet 2, it observes packet 2 as a retransmission “and sorts it incorrectly,” resulting in system

gridlock.

(3) Claim 2 of the ’435 Patent

2. The method (#6101721 1, wherein the data packet discard

notification message confaz‘ns afield indicating afOrmat ofthe

message.

434, Because The Toolkit fails to anticipate claim 1 of the "435‘ patent, it also fails to

anticipate this claim.
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435. Dr. Heegard fails to identify a field indicating .a format of the discard notification

message, but instead notes that “it would have been obvious, to one of skill inthe' art to include a

fieldin the discard message as one way to indicate a format of the message.” It is my opinion

"that it would not have been. obvious to one skilled in the art to include a field in the data packet

discard notification message to indicate the format of the message.

436. Dr. Gibson fails to identify aspecific field of the discard message indicating the

format of the discard notification message. Rather, Dr. Gibson vaguely states that The Toolkit

“describes that messages have different structures and may have header fields.” Certainly this is

not an identification of format field indicating the format of the discard notification message.

Gibsonb p. xxsl31»l33. Indeed, Dr. Gibson provides no anatysis indicating why he believes the

excerpts he cited show a field indicating the format of the discard message. Further, The Toolkit

makes, no reference to a format fieid within the discard message.

'i) US. 6,621,799 (Kemp, et a1.) (“Kemp Patent”)

437. Both Dr. Heegard and Dr. Gibson contend that patent US 6,621,799 (“Kemp

Patent”) anticipates the ‘435 patent. I disagree with this conclusion. This reference fails to

disclose removing entries from a first list indicating data packets expected to be received from

the transmitter, wherein the entries correspond to data packets identified in the computing step.

This reference also fails to enable one skilled in the art to implement a discard notification

scheme which anticipates the ’435 patent.

(1) Background

438. The Kemp Patent discloses a method whereby a transmitter sends a receiver a

data packet. If the receiver receives a packet out of sequence, then it will send a selective

acknowledgment back to the transmitter indicating that it is missing a packet. In response to the

selective acknowledgment, the transmitter will retransmit the packet. This process repeats itself
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until the packet exceeds the maximum number of retries. When the transmitter receives a

selective acknowledgment for a packet which has exceeded the maximum number of retries, it

will send a “done” message indicating the packet has been discarded

(2) Claim 1 of the ’435 Eatent

It A methodfor discardingpackets in a system having a

transmitter and a receiver, wherein the method is complementary

to the Selective RepeatAutomatic Repeat Requestprotocol and

comprises the steps of'

transmitting a data packet discard notification messagefrom the

transmitter to the receiver indicating data packets the
transmitter has discarded;

receiving the data packet discard notification message;

computing which data packets have been discarded by the

transmitter based on the datapacket discard notification
message

removing entriesfrom afirst list indicating data packets expected

to be receivedfrom the transmitter, wherein the entries

correspond to datapackets identified in the computing step.

439. Dr. Gibson and D1 Heegard contend that the “Done” message is a data packet

discard notification message from the transmitter to the receiver indicating data packets the

transmitter has discarded; the receiver receives the “Dead message and computes which data

packets have been discarded by the transmitter based on. the. “Done” message; and the receiver

remove entries from a list indicating data packets expected to be received. from the transmitter,

wherein the entries correspond to data packets identified in the computing step. Dr. Gibson

identifies the “receive buffer” as the list indicating data packets expected to be received from the

transmitter. Dr. Heegard identifies the “read queue” as the list indicating data packets expected

to be received from the transmitter. The “receive buffer” Dr. Gibson referred to appears to "be

the same structure as the “read queue” Dr. Heegard identified.

HIGHLY CONFIDENTIAL ~ ATTORNEY EYES ONLY 1 63



440. Dr. Gibson and Dr. Heegard identified the c‘receiver buffer.” described in Kemp’s

Patent as a list of expected packets. However} receiver buffers used in SR~ARQ protocols at the

time did not compriSe a list of expected packets. Rather, receive buffers» stored packets they

received and. held those packets until the reception window moved forward. When the reception

window moved forward. the packets in the receiver buffer with sequence. numbers lower than the

starting sequence number of the reception window were sent up to the next layer. Kemp’s Patent

gives no indication that his receiver buffer maintained an explicit list of packets expected to be

received.

441. Even if the receiver buffer could be considered a list, Kemp’s Patent does not

disciose “removing entries from a first list indicating data packets expected to be reCeived from

the transmitter.” Although Kemp’s Patent generally mentions that the discard message moves

the window, it does not specifically disclose how this mechanism should be implemented. Thus,

Kemp’s Patent fails to teach a receiver which removes entries from a first list indicating data

packets expected to be received from the transmitter, wherein the entries correspond to data

packets identified in the computing step.

442. Furthermore, Kemp’s Patent will result in unacceptable delays. Kemp’s Patent

describes a system in which the transmitter 01in sends a discard message after it receives a

retransmission request. If the retransmission request is, lost, the transmitter cannot send the

discard message or move its transmissiOn window forward. While the transmitter waits, packets

will begin to queue in the transmit buffer. The receiver will not send another retransmission

request until it receives another packet from the transmitter, but the ensuing packets and

retransmission requests may also be lost, resulting in a significant delay before the transmitter

can finally send a discard message. As time passes, the packets backloggeid in the transmitter
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will begin to expire as well. This unnecessary loss of a substantial amount of data is an

unacceptable consequence of Kemp’s Patent’s reliance on receiving a retransmission request.

(3) Claim 2 of the ’435 Patent

2. The method .(fcfcrinz I, wherein the datapacket discard

notification message contains afield indicating afizrmat Ufthe

message. -

443. Because the Kemp Patent fails to anticipate claim '1 of the ’435 patent, it also fails

to anticipate this claim,

444. Dr. Gibson fails to identify a specific field of the clone message indicating the

message format. Rather, Dr. Gibson vaguely references “various message formats, including

packets with header fields” 'as the field indicating "the format of the discard notification message.

Gibson, 9‘. XX-l64. The excerpts Gibson referenced bear little if any relation to this statement

and he provides no analysis indicating why he believes these excerpts Show a field indicating the

format of the done message.

445. Dr. Heegard also fails to identify a specific field of the done message indicating

the message format. Dr_ Heegard identifies a “field in the header of a subsequent packet” as the

field indicating the format of the discard notification message. P.56. Dr. Heegard cites a

passage in Kemp’s patent that states: “[s]ending the indication that the first data packet will not

be, further. retransmitted can include transmitting a second data packet from: the scenic to the

destination which includes the indication. that the first data packet will not be further

retransmitter, for instance, in the header of the second data packet.” This excerpt explains that a

subsequent packet may indicate, in its header, that the previous packet will not be retransmitter.

The excerpt gives no indication that the information sent in the header of the second packet

represents the format of the first or second. message. Further, Kemp’s patent makes no reference

to a format field within the done message.
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j) JP HID—126772 (“Suzuki”)

446. Both Dr. Heegard and Dr. Gibson contend that Japanese Patent Application (“JP

H10-126772) dated May 15, 1998 (‘;Suzuki”) anticipates the ‘435 patent. I disagree with this

condusi‘on. This reference fails to disclose removing entries, from a first list indicating data

packets expected to be received from the transmitter, wherein the entries correspond- to data

packets, identified in the computing step. This reference also faiis to enable one skilled in the art

to impiement a discard notification scheme which anticipates the ’435 patent.

(1) Background

447. Suzuki discloses a method for dynamic picture image data transfer, wherein

dynamic picture image data is made up et‘a piuraiity of image frames. The sender converts the

images to packets and sends them sequentially to the receivers If the receiver sends ‘a

retransmission request for a packet which has been discarded, the sender Wit! send a “dump

notice” indicating to the receiver that the packet has been discarded Upon reception of the

dump notice, the receiver treates the packet has having been received and terminates the resend

request.

(2) Claim 1 of the ’435 Patent

1. A methodfor discardingpackets in a system having a

transmitter and a receiver, wherein the method is complementary

to the Selective Repeat Automatic Repeal Requestprotocol and

comprises the steps of:

transmitting a data packet discard no/ifzcation messagefrom the

transmitter 10 the receiver indicating data packets the
transmitter has discarded;

receiving the data packet discard notification message;

computing which data packets have been discarded by the

transmitter based on the datapacket discard notification
message
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removing entries/”mm afirsl 1119! indicating data packets expected
to be receivedfivm the transmitter, wherein the entries

correspond to datapackels identified in the compuling Step.

448. Dr. Gibson and Dr. Heegard contend that the dump message is a data packet

discard notification message from the transmitter to the receiver indicating data packets the

transmitter has discarded; the receiver receives the dump message and computes which data

packets have been discarded by the transmitter based on the dump message; and the,» receiver

remove entries from a list indicating data packets expected to be received from the transmitter,

wherein the entries correspond to data packets identified in the computing step. Dr. Gibson

identifies the “sequence number list and receiver buffer” as lists indicating data packets expected

to he received from the transmitter, Dr. Heegard identifies the “packet fist” as the list indicating

data packets expected to be received from the transmitter. The “sequence number list” Dr.

Gibson. referred to appears to be the same structure, as the “packet list” Dr. Heegard identified.

449. Suzuki fails to teach a transmitter transmitting a data packet discard notification

message from the transmitter to the receiver indicating data packets the transmitter has discarded.

The dump message notifies the receiver of a single packet that has been discarded, but provides

no information about outstanding packets other than that identified in the dump message. Suzuki

states that when the transmitter “is not holding a packet for which a resent request has been given

from the receiving side, [it] issues a dump notice indicating to the receiving side that the packet

has already been dumped, and the receiving side treats the packet as having been received. . . .”

DEFSOOOO6019 (emphasis added). Suzuki does not state that the receiver would similarly stop

waiting for other outstanding packets below the packet identified in the dump message.

Therefore, Suzuki fails to teach a transmitter transmitting a data packet discard notification

message from the transmitter to the receiver indicating data packets the transmitter has discarded.
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450. Dr. Gibson identifies the “receiver buffer” described in Suzuki as a list of

expected packet-s. However, receiver buffers used in SKARQ protocols at. the time did not

comprise a list of expected packets. Rather, receive hiiffers stored packets they received and

held those packets until the reception window 'Inoved forward. When the reception window

moved forward: the packets in the receiverhuffer with sequencenumhers lower than the starting

sequence number of the reception window were sent up to the next layer. Suzuki gives no

indication that his receiver buffer maintained an explicit list ofpackets expected to be received.

451. Dr. Heegard and Dr. Gibson also identify the “packet list” described in Suzuki as

the ‘ilist indicating data packets expected to be received from the transmitter.” To the contrary,

Suzuki explicitly states that the packet iist “indicates the sequence numbers of' packets received

without errors.” Suzuki Patent para. 45. The receiver does not expect to receive packets from

the transmitter that it has already received without errors, thus a list ofpackets correctiy received

is not a list indicating data packets expected to be received from the transmitter.

452. Even if the receiver buffer or packet list could be considered a list of expected

packets, Suzuki does not disclose “removing entries from a first list indicating data packets

expected to be received from the transmitter.” Although Suzuki generally mentions that the

discard message moves the window. it does not specificaliy disclose how this mechanism should

be implemented. Thus, Suzuki fails to teach a receiver which removes entries from a first list

indicating data packets expected to be received. from the transmitter, wherein the entries

correspond to data packets identified in the computing step.

453. Furthermore, Suzuki will result in unacceptable delays. Suzuki describes a

system in which the transmitter only sends a. discard message after it receives a retransmission

request. If the retransmission request is lost, the transmitter cannot send the discard message or
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move its transmission windOw forward. While the transmitter waits, packets will beginto queue

in the transmit buffer. The receiver will not send another retransmission request until it receives

another packet from the transmitter, but the ensuing packets. and retransmission requests may

also be lost, resulting in a significant delay before the transmitter can finally send a discard

message. As time passes, the packets backlogged in the transmitter will begin to expire as well.

This unnecessary loss of a substantial amount of data is an unacceptable consequence of

Suzuki’s reliance on receiving a retransmission request.

(3) Claim 2 of the ’435 Patent

.2. The method ofcftrim I, wheres; the data packet discard
notification message contains afieid’ indicating aformal ofiize
message.

454. Because Suzuki fails to anticipate claim 1 of the ”435 patent, it also fails to

anticipate this claim,

1455. Dr. Gibson and Dr. Heegard fail to identify a specific field of the dump message

indicating the message format. Rather, they state that there are “different types of messages,

including data and Control packets,” apparently arguing that as a result, there must be a field

indicating the format of the dump message. Gibson, p. xx—187. Dr. Gibson provides no

supporting analysis whatsoever explaining this statement.

it) DE 19543280 (Walke, et a1.) (“Walke’s ComNets Fatent”)

456. Both Dr. Heegard and Dr. Gibson contend that the German patent DE 18543280

(“Walke’s ComNets Patent”) anticipates the ‘435' patent. I disagree with this conclusion. This

reference fails to disclose removing entries from a first list indicating data packets expected to be

received from the transmitter, wherein the entries correspond to data packets identified in the

computing step. This reference also fails to enable one skilled in the art‘to implement a discard

notification scheme which anticipates the ’435 patent.
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(1) Background

457. Walke’s ComNets Patent discloses a discard message labeled a “Delay PDU”

used in a standard SR—ARQ protocol which notifies a receiver that the transmitter has discarded a

packet. The Delay PDU issused to inform receivers that cells have been discarded and is only

sent after the receiver sends a retransmission request.

' (2) Ciaim 1 of the ’43:; Patent

.1. A methodfor discardingpackets in a system hawing a

transmitter and a receiver, wherein the method is complementary

to the Selective RepeatAutomatic Repeat Requestprotocol and

comprises the steps of:

transmitting a data packet discard notification messagefrom the

transmitter to the receiver indicating data packets the
transmitter has discarded; '

receiving the data packet discard notification message;

computing which data packets have been discarded by the

transmitter based on the datapacket discard notification

meSsage ‘

removing entriesfrom afirst list indicating data packets expected

to be receivedfrom the transmitter, wherein the entries

correspond to datapackets identified in the computing step.

458. Dr. Gibson and Dr. Heegard contend that the Delay PDU is a data packet discard

notification message from the transmitter to the receiver indicating data packets the transmitter

has discarded; the receiver receives the Delay PDU and computes which data packets have been

discarded by the transmitter based on the Delay PDU; and the receiver remove entries from a list

indicating data packets expected to be received from the transmitter, wherein the entries

correspond to data packets identified in the computing step. Dr. Heegard fails to identify a list,

stating only that “it would. have been obvious to one of skill in the art to. keep track of the

expected packets. using a list data structure.” I disagree. Dr. Gibson also fails to identify a list
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indicating packets expected to be received, rather stating only that the reference explains that the

receiver is responsible for maintaining the sequence of received cells.

459. Walke’s ComNets Patent fails to teach a transmitter transmitting a data packet

discard notification message from, the transmitter to the receiver indicating data packets the

transmitter has discarded- The Delay 'PDU notifies the receiver of a singz’e packet that has been

discarded, but provides no information about outstanding packets other than that identified in the

Delay PDU. In Walke’ ComNets Patent, he gives an example in which a single packet, packet 1,

is discarded by the transmitter and never successfully received by the receiver. The transmitter

“sends an N frame with sequence number 4 which piggybacks the delays (1) command. This

tells the receiver not to. wait for anything eise on frame .1 and it is able to widen it’s receive

window.” Walke’s ComNets Patent, col. l3. Walke does not state that the receiver would

similarly stop waiting for other outStanding packets below packet 1. Therefore, Waike’s

ComNets Patent fails to teach a transmitter transmitting a data packet discard notification

message from the transmitter to the receiver indicating data packets the transmitter has discarded.

460. Walke’s ComNets Patent also fails to teach a list indicating packets expected to

be received. Dr. Gibson stated only that the reference explains that the receiver is responsible for

maintaining the sequence of received cells. The receiver need not maintain a iist of expected

packets in order to maintain the sequence of received cells.

461. Even if Dr. Gibson could show a list, Walke’s ComNets Patent does not disclose

“removing entries from a first list indicating data packets expected to be received from the

transmitter.” Although Walke’s ComNets Patent generally mentions that the discard message

moves the window, it does not specifically disclose how this mechanism should be implemented.

Thus, Walke’s ComNets Patent fails to teach. a receiver which removes entries from a. first list
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indicating data. packets expected to be received from the transmitter, wherein the entries

corresp0nd'to data packets identified in the computing step.

462. Furthermore, ’Walke’s ComNets Patent will result in unacceptable delays,

Walke’s ComNets Patent describes a system in which the transmitter only sends a discard

message after it receives a retransmission request. If the retransmission request is lost, the

transmitter cannot send the discard message or move its transmission window forward. While

the transmitter waits, packets will begin to queue in the transmit buffer. The receiver will not

send another retransmission request until it receives another packet from the transmitter, but the

ensuing packets and retransmission requests may also be lost, resulting in a significant delay

before the gtransniittercan finally send a discard message. As time passes, the packets

backlogged in the transmitter will begin to expire as well. This unnecessary loss of a substantial

amount of data is an unacceptable consequence of 'Walke’s ComNets Parent’s reliance on

receiving a retransmission request.

(3) Claim 2 of the ’435 Patent

2. The method ofclaim I, wherein the data packet discard

notification message contains afield indicating aformal ofthe
message.

463. Because Walke’s ComNets Patent fails to anticipate claim 2 of the ’435 patent, it

also fails to anticipate this claim.

I) U.S. 6,424,625 (Larsson, et a1.) (“Ericsson’s ’625 patent”)

464. Both Dr. Heegard and Dr. Gibson contend that the US. 6,424,625 patent

(“Ericsson’s ’625 patent”) anticipates the ‘435 patent. I disagree with this conclusion. This

reference does not disclose removing entries from a first list indicating data packets expected to

be received. from the transmitter, wherein the entries correspond to data packets identified in the .

computing step.

HIGHLY CONFIDENTIAL -— ATTORNEY EYES ONLY ' l 72



(1) Background

465. Ericsson’s ’625 patent discloses a method whereby a transmitter can command a

receiver to receive a packet which is not consecutive with a previously received packet, and

command the receiver to release expectation of all packetsbelow that non-consecutive packet.

(2) Claim 1 of the ’435 Patent

I. A methodfor discardingpackets in a system having a

transmitter and a receiver; wherein the method is complementary

to the Selective Repeat Atrial-Italic Repeat Request pralccoi and

comprises the steps of: v

transmitting a datapacket discard notification .messagefrnnz the

transmitter to the receiver indicating data packets the
transmitter has discarded

receiving the data packet discard notification message;

computing which datapackets have been discarded by the

transmitter based on the datapacket discard notification
message

removing entriesfrom afirst list indicating datapackets expected

to be receivedfrom the transmitter, wherein the entries

correspond to data packets identified in the computing step.

466. Dr. Gibson and Dr. Heegard contend that the command is a data packet discard

notification message from the transmitter to the receiver indicating data. packets the transmitter

has discarded; the receiver receives the command and computes which data packets have been

discarded by the transmitter based on the command; and the receiver remove entries from a list

indicating data packets expected to be received from the transmitter, wherein the entries

correspond to data packets identified in the computing step. Dr. Heegard fails to identify a list,

stating only that “it would have been obvious to one of skill in the art to keep track of the

expected packets using a list data structure.” I disagree. Dr. Gibson identified. the receiver

buffer as a list of packets expected to be received.
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467. Dr. Gibson identifies the “receiver bufier” described in, Ericsson’s ’625 patent as

a list of expected packets. However, receiver buffers used in SR—ARQ protocols at the time did

not comprise a list of' expected packets. Rather, receive buffers stored packets they received and

held those packets until the reception Window Vl‘flOVGd forward, When the reception window

moved forward, the packets in the receiver buffer with sequence numbers Iower than the starting

sequence number of the reception window were sent up to the next layer: Ericsson’s “625 patent

gives no indication that his receiver buffer maintained an explicit list of packets expected to be

received.

468. Even if the receiver buffer could be Considered a iistQEricsson’s ’625 patent does.

not disclose “removing entries from a first fist indicating data packets expected to be received

from the transmitter.” Ericsson’s ’625 patent specifically describes how to move the reception

window forward, but makes no mention of a fist. Thus, Ericsson’s ’525 patent does not teach a

receiver which removes entries from a first list indicating data packets expected to be received

from the transmitter, wherein the entries correspond to data packets identified in the computing

step.

(3) Claim 2 of the ’435 Patent

2. The method ofciaim 1? Miami}: the data packet discard

notification message contains afield indicating afbrmat 0fthe
message.

469. Because Ericsson’s ’625 patent fails to anticipate claim 1 of the ’435 patent, it

also fails to anticipate this claim.

m) IEEE Std. 802.11 1997 Standard (“802.11 1997 Standard”)

470. Dr. Gibson contends that the IEEE Std. 802.11 1997 Standard (“802.11 1997

Standard”) anticipates the ‘435 patent. I disagree with this conclusion. This reference does not
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discloSe removing entries from a first list indicating data paCkets expected to be received from

the transmitter, wherein the entries correspond to data packets identified in the computing step.

(1) Background

471. 802.11 199'? Standard discioses a transmitter that fragments. service data units

(“SDUS”) into at least one protocol data (“PDU”) unit and transmits the. PDUS to a receiver.

”Each PDU inciudes a field indicating whether the PDU is the last fragment of'the SDU to be sent

to the receiver.

(2) Claim 1 of the ’435 Patent

1. A methodfor discardingpackets in a system having a

transmitter and a receiver, wherein the method is complementary

to the Selective Repeat Automatic Repeat Requestprotocol and

comprises the steps of:

transmitting a data packet discard notification messagefi'om the

' transmitter to the receiver indicating data packets the
transmitter has discarded;

receiving the data packet discard notification message;

computing which datapackets have been discarded by the

transmitter based on the data packet discard notification
message

retrieving entriesfrom affrst [ist indicating data packets. expected
tabe receivedfrom the transmitter; wherein the entries

correspond to datapackets identified in the computing step;

472. Dr. Gibson contends that sending a PDU with a control field indicating no other

fragments of an ADU will be received is a data packet discard notification message from the

transmitter to the receiver indicating data packets the transmitter has discarded; the receiver

receives the PDU and computes which data packets have been discarded by the transmitter based

on the control message; and the receiver remove entries from a list indicating data packets:

expected to be received from the transmitter, wherein the entries correspond to data packets
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identified in the computing step. Dr. Gibson identified the ‘defragmentation(process as evidence

that there is a list ofpackets expected to. be received.

473. The 802.11 1997 Standard does not teach a list indicating packets expected. to be

received. Dr. Gibson identified the defiagrnen'tation process as evidence that the 802.11, 1997

standard includes a list of expected packets. The receiver need not maintain a list of expected

packets in order to perform defragmentation. The receiver need only keep track of the sequence

numbers of received packets and note when it receives a packet indicating it is the last fragment

has been sent. The receiver need not track packets “expected to be received.”

(3) Claim 2 of the ’435 Patent

3. The weather? ofclaim I, wherein the data packet discard
notrffiwticn message margins afield indicating aferment! ofthe
message.

4’?4i Because 802,11 1997 Standard fail-s tn anticipate claim '1 of the ’435 patent, it also

fails to anticipate this claim.

n) U.S. 6,683,850 (Dunning, et 31.) (“Intel ’35) Patent”)

475. Dr. Gibson contends that the patent US 6,683,850 anticipates the “435' patent. I

disagree with this conclusion. This reference does not disclose removing entries from a first list

indicating data packets expected to be received from the transmitter, wherein the entries

correspond to data packets identified in the computing step.

(1) Background

476. The Intel ”850 Patent teaches that when a receiver fails to respond to a message

after several retries, the “undeliverable packet is sent back to the source” and “the device shuts

down the link, preventing it from carrying any further traffic.” Intel ’850 patent col. 9:1—10. At

this point; the transport layer “is appraised of the problem [and] sends one last packet, flushing

the failing path.”
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(2) Claim 1 of the ’435 Patent

1. A methodfor discarding packets in a system having a

transmitter and a receiver, wherein the method is complementary

to the Selective Repeat Automatic Repeat Request protocol and

comprises the steps of:

transmitting a data packet discard notification message#0172 the

transmitter to the receiver indicating datapackets the
transmitter has discarded;

receiving the data packet discard notgfication message;

computing which data packets have been discarded by the

transmitter based on the datapacket discard notification

message

removing entriesfrom afirst list indicating datapackets expected
to be receivedfirm the transmitter, wherein the entries

correspond to datapacketsidentified in the computing step.

477. Dr. Gibson’s analysis of the Intel ’850 patent is unclear. He apparently contends

that the “last packet” sent from a transmitter to a receiver to “flushfl the failing path” is a discard

notification message; that the receiver receives this last packet and computes which data packets

have been discarded by the transmitter based on this last packet, and removes entries from a first

list indicating data packets expected to be received.

478. The Intel’ “850 patent does not teach. a diseard notification message, receiving

such a: message, computing which data packets have been discarded, or removing entries from a

list of expected packets. Rather, the ’850 patent teaches that when a receiver fails to respond to a

message after several retfies, the “undeliverable packet is sent back to the source” and “the

device shuts down the link, preventing it from carrying any further traffic.” Intel ’850 patent col.

9:1—10. The transmitter then “sends one last packet, flushing the failing path.” The Intel ‘850

patent does not clarify what is meant by “flush‘the failing path,” but there is no indication that

the last packet indicates any packets that the transmitter discarded. The patent does not clearly

identify which entity sends the last packet, where the last packet is sent, or What is included in
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the last packet. Furthermore, the patent apparently sought to address a situation in which the

receiver fails to respond. If so, the receiver would never receive this final packet. The Intel ’850

patent therefore does not teach sending or receiving a discard notification message. or computing

which packets have been discarded based on the discard'notification message.

479. The Intel’ "850 patent does net teach a list indicating packets expected to be

received. Dr. Gibson identifies the “receiver buffer” described in the Intel’ ’850 patent as a list

of expected packets. However, receiver buffers used in 'SR-ARQ protocols at the time did not

comprise a list of expected packets. Rather, receive buffers stored packets they received and

' held those packets until the reception window moved forward. When the reception window

moved forward, the packets in the receiver buffer with seqnence numbers fewer than the starting

sequence number of the reception» window were sent up to the next layer. The Intel’ ’850 patent

gives no indication that his receiver buffer maintained an explicit list of packets expected to he

received.

480. Even if the receiver buffer could be considered a list, the Intel’ 11850 patent does

not disclose “removing entries from a first list indicating data packets expected to be received

from the transmitter.” The Intel’ ’850 patent provides absolutely no description of how this

mechanism should be implemented. Thus, the Intel’ ’850 patent fails to teach a receiver which

removes entries from a first list indicating data packets expected to be received from the

transmitter, wherein the entries correspond to data packets identified in the computing step.

(3) Claim 2 of the ’435 Patent

2. The method ofclaim I, wherein the data packet discard

notification message contains afield indicating aformat oft/he

message.

481. Because 802.11 1997 Standard fails to anticipate claim 1 of the ’435 patent, it also

fails to anticipate this claim.
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0) U.S. 6,181,704 (Drottar, et a1.) (“Intel ’704 Patent”)

482. Dr. Gibson contends that the patent US 6,181,704 anticipates the ‘435 patent. I

disagree with this conclusion. This reference does not disclose removing entries from a first list

indicating data packets expected to be received from the transmitter, wherein the entries

correspond-to data packets identified in the computing step.

(I) Background

483. The Intel "704 Patent teaches a method for transmitting data in a network from a

source node to an intermediary point to a destination node. A copy of each packet is stored at the

source node until it receives an acknowledged that the packet was correctly received. If it

reCeives a negative acknowledgment, the source node will resend the incorrectly received packet

and all subsequent packets to the destination node.

(2) Claim 1 of the ’43:? Patent

1‘ -. A methodfor discardingpackets in. a system havinga

transmitter and a receiver, wherein the method is complementary

to the Selective Repeat Automatic Repeat Request protocol and

comprises the steps of:

transmitting a data packet discard notification messagcfi‘om the

transmitter to the receiver indicating data packets the
transmitter has discarded;

receiving the data packet discard notification message;

computing which data packets have been discarded by the

transmitter based on the data packet discard notification

message

removing cntricsfrom afirst list indicating data packets expected

to he 7908171184771)??? the transmitter, wherein the entries

correspond to data packets identified in the computing step.

484. Dr. Gibson’s analysis of the Intel ’704 patent is unclear. The Intel ’704 Patent

does not teach discarding incorrectly received packets, and therefore does not teach sending a

discard notification from the transmitter to the receiver indicating data packets the transmitter
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has discarded, a receiver receiving the discard notification, a receiving computing which packets

have been discarded, or a receiver removing. entries from a, list indicating data packets expected

to be received Indeed the only packets arguably discarded in the Intel ”704 Patent are packets

which have been correctly received by the receiver and for which the. transmitter has received

acknowledgments. The Intel ’704 Patent does not” contemplate a transmitter discarding packets

which were not correctly received and notifying the receiver of the .packet(s)’ discardance.

(3) Claim 2 of the ’435 Patent

2. The method ofclaim 1, wherein the data packet discard

notification message contains afield indicating a.format ofthe

message. '

485. Because 802.11 1997 Standard fails to anticipate claim 1 of the ’435 patent, it also

fails to anticipate this claim.

3. Response to Alleged Ohvionsness References

486. As explained above, none of the asserted obviousness references disclose

removing entries from a first list indicating data packets expected to be received from the

transmitten wherein the entries correspond to. data packets identified in the computing step.

Accordingly, no combination of references can disclose this limitation. Even if one or more

references discloses this limitation, it is not obviousto combine elements from different

retransmission protocols. A change such as this whiCh fundamentally alters the implementation

10f the reception window may have unexpected or undesirable effects when combined with other

modifications to the standard. SR-ARQ protocol.

4. Response to'Dr. Gibson’s Section 112 Arguments for the ’435 patent

487. I disagree that the asserted claims of the ‘435 patent fail to comply with the

provisions of 35 USC § 112. Some of Dr. Gibson’s arguments appear to relate to infringement

issues. Accordingly, I hereby incorporate my infringement report.
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a) “transmitting a data packet discard notification message”

488. Dr. Gibson contends that the limitation “transmitting a data packet discard

notification message” is indefinite, lacks written description, and is not enabled. I disagree. Dr.

Gibson argues that the patent does not disclose a discard notification message that does not

identify each and every packet acknowledged and discarded, or does not allow the receiver to

compute which packets were discarded. The “435 specification identifies multiple embodiments

which do not specificaliy identify each and every packet acknowledged and discarded. See, cg,

’435 cols. 2:43—3:44. For example, the patent describes an embodiment utilizing a starting

sequence number and a length field indicating how many packets should be discarded. See, e.g.,

’435 cola. 2:4?~53. Regardiess, the accused functionaiity enables the receiver to compute which

packets were discarded. The accused IEEE 802.} in devices. send explicit and implicit block

acknowledgment reguests notifying the receiver that all packets below the sequence number

identified in the BAR have been discarded. One of ordinary skill in the art would recognize that

the specification describes such a discard notification message, would be able to make the

invention work without undue experimentation, and would be able to determine what the claims

COVBI.

b) “indicating data packets the transmitter has discarded”

489. Dr. Gibson contends that the limitation “indicating data packets the transmitter

has discarded” is indefinite, lacks written description, and is not enabled. I disagree. Dr. Gibson

argues that the patent does not disclose a discard notification message that does not identify each

and every packet acknowledged and discarded, or does not allow the receiver to compute which

packets were discarded. The ’435 specification identifies multiple embodiments which do not

specifically identify each and every packet acknowledged and discarded. See, e.g., ’435 cols.

2:43-3:44. For example, the patent describes an embodiment utilizing a starting sequence
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number and a length field indicating how many packets should be discarded. See, cg, ’435 cols.

2247353., Regardless, the accused functionality enables the receiver to compute which packets

were" discarded. The accused IEEE 802.1an devices send explicit and implicit block

acknowledgment requests notifying the receiver that all packets below the sequence number

identified in the BAR have been discarded. One of ordinary skill in the art would recognize that

the specification describes such a discard notification message indicating data packets the

transmitter has discarded, would be able to make the invention work without undue

experimentation, and would be able to determine what the claims cover.

c) “computing which, data packets have been discarded by the
transmitter”

490. Dr. Gibson contends that the limitation.“computing which data packets have been

discarded by the transmitter” is indefinite, lacks written description, and is not enabled. 1

disagree. Dr. Gibson argues that the patent does not disclose a discard notification message that

does not identify each and every packet acknowledged and discarded, or does not allow the.

receiver to compute which packets were discarded. The ’435 specification identifies. multiple

embodiments which do not specifically identify. each and every packet acknowledged and

discarded. See, cg, a1335 cols. 2:438:44. For example, the patent describes an embodiment

utilizing a starting sequence number and. a length field indicating how many packets should be

discarded. See, cg, ’435 cols. 2:47—53. Regardless, the accused functionality enables the

receiver to compute which packets were discarded. The. accused IEEE 802.11n devices send

explicit and implicit block acknowledgment request-s notifying the receiver that all packets below

the sequence number identified in the BAR have been discarded. One of ordinary skill. in the art

would recognize that the Specification describes such a discard notification message and a

receiver which could compute which data packets have been discarded by the transmitter based.
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on that mesSage, would be able to make the invention work without undue experimentation, and

would be able to determine what. the ciairns. cover.

(1) “the data packet discard notification message contains a field

indicating the format of the message”

491. Dr. Gibson contends that the limitation “the data packet discard notification

message contains a field indicating the format of the message” is indefinite, lacks written

description, and is not enabled. 1 disagree. Dr. Gibson argues that the patent does not disclose

such a field “that does not indicate" the format of the ciaimed data packet dis-card notification

message.” To the contrary, the patent discioses a field that indicates the format of the discard

notification message. See, e.g., 2:45-49 (“The CDN message 200 optionally includes a CDN

message identification field CDNM ID, which can indicate that the message is a CDN message,

and which can indicate the type of format of the CDN message 200.”). Furthermore, the accused

IEEE 802.11n devices indicate the format of the explicit and implicit block acknowledgment

requests, the discard notification messages. One of ordinary skill indie art wouid recognize that

the specification describes such a format field, would be able to make the invention work without

undue experimentation, and would be able to determine what the ciaims cover.

e) “removing entries from a first list indicating data packets expected
to be received from the transmitter”

492. Dr. Gibson contends that the limitation “removing entries from a first list

indicating data packets expected to be received from the transmitter” is indefinite, lacks written

description, and is not enabled. I disagree. Dr. Gibson argues that the patent does not disclose a

discard notification message that does not identify each and every packet acknowledged and

discarded, or does not allow the receiver to compute which packets were discarded. The ’435

specification identifies multiple embodiments which do not specifically identify each and every

packet acknowledged and discarded. See, eg, ’435 cols. 2:43-3:44. For example, the patent
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describes an embodiment utilizing a. starting sequence number and a length field indicating how

many packets should be discarded. See, e.g., ’435 cols. 2:47~53. Furthermore, the specification

explains that the receiver should alter the list of packets it expects to: receive based on the

computation of discarded packets. See, eg, ’435 cols. 2:30-34; 4:1—8. Regardless, the accused

functionality enables the receiver to compute which packets were discarded and remove entries

from a list indicating data packets expected to be received from the transmitter. The accused

IEEE 802.11n devices send explicit and implicit block acknowledgment requests notifying the

receiver that all packets below the sequence number identified in the BAR have been discarded,

and upon reception, the receiver removes the entries associated with those discarded packets

from the list ofpackets expected to be received. One of ordinary skill in the art would recognize

that the specification describes how to remove entries from a first list indicating data packets

expected to be received from the transmitter based on the information provided in such a discard

notification message, would be able to make the invention work without undue experimentation,

and would. be able to determine what the claims cover.

D. U.S. PATENT No. 6,519,223

493. Dr. Gibson and Dr. Heegard allege that the asserted claims of the ’223 patent are

anticipated by prior art. I disagree. None of the references cited by Dr. Gibson or Dr. Heegard

teaches or discloses all the limitations of the asserted claims.

494. Dr. Gibson and Dr. Heegard also allege that these references render the asserted

claims of the ’223 patent obvious either alone or in combination with one or more other

references. I disagree. None of the prior art references taught or disclosed all limitations of the

asserted claims. Dr. Gibson and Dr. Heegai‘d further did not identify how a specific combination

of references would render the asserted claims obvious, and without doing so they cannot meet

the requisite clear and convincing evidentiary standard. As' discussed below, none of the
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references identified by Dr. Gibson and. Dr. Heegard teaches, each limitation of the asserted

claims of the ’223 patent. Nor does any identified combination of reference render such claims

obvious.

495. The application that issued as US. Patent No 6,519,223 entitled “System and

Method for Implementing a Semi Reliable Retransmission Protocol” was filed on April 6, 1999.

The ’223 patent issued on February 11, 2003.

1. Claim Construction

496. The parties have agreed on a construction for the following term:

  
 
 

 

   "i’ite claim term 3333: a ,fllfififlfii~*§lfi$~

function limitation tinder 735 RSI; §

lift? ‘3 a,

. patent in its for trommitting a film

receiving window” request seizes said

{ES-canal. timer exyircs anti said

acknowledgement message for each

said at least one gimtocoi data unit has
not been reccived

  
  

  
 

Recital Function:

transmitting a ‘mov-e receiving

winelow’ request when said discard

times" expires and said

acknowledging: message for each

said at teas? one grotecol date unit
has not been received

 

  
  
 

  
 

Corresponding Stmemre:
the transmitter? as described in 3:65—

6? and illustrated in Fig 3 and
e : aimlents thereof

 

   

I have applied this construction in my analysis.
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2. Response to Alleged Anticipation References

497‘ Asserted claims 1, 11, and 19 all require the use of a retransmission timer which

is initialized when an SDU is passed to the data link layer. By starting the timer at this moment,

“a transmitter is able to account for processing delays at the MAC and physical layers as well as

delays inherent in transmitting packets wirelessly, In contrast, if the timer were started at the

moment ofpacket transmission, the transmitter could have an inaccurate picture of packet delay

because the timer would not account for processing deiays occurring- at the MAC and physicalE

layer.

498. In addition, dependent Claims 14 and 21 both require that the transmitter send a.

move receiving window request message when the discard timer expires. This process ensures

that the receiver stays synchronized with the transmitter when the transmitter discards state

packets.

499'. None of the asserted prior art references disclose either of these limitations.

a) Bakker, et al., An Air Interface for High Bandwidth Cellular

Digital Communications on Microwave Frequencies, Vehicular

Technology Conference (“Bakker”)

500. Bakker describes a, research project for a high bandwidth Wireless system. The

Link portion of the Bakker system is illustrated below:
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4 sass sexism”! smas'samm

U mmmm mesamaaf » i --; x

 
isigssa 2Ca{sass

5m, The. Link receiVes data from the higher layers and prepares it for release on the

radio channel. Data enters the Link as datagrams. As each datagram is received, the Link

' analyzes the datagram to determine which traffic class it belongs to. This traffic class allows the

Link to prioritize certain types 0ftraffic. Datagrams are stored in buffers prior to being sent over

the radio channel. When a datagram enters its buffer, a time stamp is entered. If a datagram

remains in the buffer after the expiration of a class specific, deadline, the datagram is deleted.

Q93 is dzisisaisss as a ssmssr sf sarssssists-,gaaa asss'iss
aiass *iiiass assassisrs sis amass, isms amiss: of

ram ass Wasisa {isms {Essay *QsS siass iias imam}. issfi‘ag,
ihs sass: is” whisk: is {isismaisssi is}: sis amass: {3? figs

aim-saws sasdsisih ass {as wimiiss firm is: {as alias,
ijaiagasms gas: a, timasiamp wizasi‘iisy assist: in issir amiss: if

{has rsmsis is its: 33:13:: lasgss than sisgamma fists, sissy
ass {isisissi Issis Isa: this aspiratisn mass sis) am isms: {as
sahgisms sis; arr-s agingamiss if a aisiagaam {assiirss wisiis it
is stfii ssisg assasiss is? 82s AER} algsziiims the ss'rssr mi:
sass}, sits rsssivas {has ii. wili sis}; rams fgsgmssis s? ibis
sisisgsais iii iiisfi. point, ifs masks? ssiii insists 3s sassii‘ss
ssismss as iassssirssiisg 211% fisiagsasi assists sassiag is as.
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33332133333333 is 3333333331 33.33333 the 3333:1333 _psieaity
33333333333 13 :3 333333313 algerizhm 33.3 3133 33333333333 33 333333
333333, 33333133333333 is 33333333 3353733 333% 3313.322 3333.333 33’ 3333
33333333333 {if 3333 3333333: 33333 333333 3333 333313333 333333333 33333
33333 33.33 3333 333:3333 333 33333333333333.3333 at 3333.3 31.333, .33

.Bakker at pg. 136.

(I) Said discard timer- being initialized when said service data
unit is received by said data link layer

502. . Bakker does not disclose initializing a timer when an SDU is received by the data

link iayer. it is unclear when the timer in Bakker is initiaiized. To the extent Drs. Gibson and

Heegard contend that Bakker- uses preheffer‘ihg , this reference discieses receiving a datagram at

the link layer, preeessing the packet for QOS considerations, and then starting a timer after the

datagram is placed in a buffer for the Q08 class. Under this scenario, the timer is initialized

after the datagram enters the data link layer. HoWever, this scenario has the drawback that

datagrams must be stored in a QOS buffer, while fragments of datagrams must be stored

Accordingiy, this reference does not disclese initializing a timer when an SDU is received by the

data link layer.

(2) Said service data unit being discarded by said transmitter

and said receiver when said acknowledgement message is not

transmitted for said at least one protocol data unit and said

discard timer expires.

503. Bakker does, not disclose a receiver discarding an SDU when an

acknowledgement message is not transmitted. and the discard timer expires. Instead, Bakker

requires the receiver to forward the SDU to the higher layer.

3.333 33133333333333.333331333’ 32393333333 331133 3333 33333133333333 Sea
3333333333333 3333 are hei3g33333333. 233‘ 3. 33333133333333 33332333 3333133 33
is 33313 33333 333333333 3.33: 31.33 333332} 3133333333, 3333 3333333 3333
33353333 33.3 33333333 33133 33 33.33} 333313 3333333333 3333333133 333 33333
3333333333 .5433 3:333: pain-3'3 £533 remit-333" 33331 3133333 3 3333333333333
3333333333 33 recesiaeaeeag 333:3 3333333333 333333 3333333333; .33 3:33,
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Bakker at pg. 136.

(3) Means for transmitting a “move receiving window” request

504. According to Dr. Gibson, the transmitter in Baklrer sends a move receiving

window request by sending a message that the transmitter will stop retrying fragments of a

datagram:

EEEE deified EEEEEEE EEEEEE the? exptmtten EEEEEeE 31hr: EEEEEEE EEEEEEEEE eh
EEEEEEgEEEEEE EEEE EEE hetegEEEEEEEE If E Magm EEEEEEE EEEEEEE EE
EEEIE heihg fiWhfiEhii h}: Ehe Eh. Elgefithre the EEEEEEEEE EEEE
EEgEEEEE Ehe meme EEEEE: EE WEE} Eh}? rehymg fragments E}f this
EEEEEEEEEEE EE-E EEEEE EEQEEEEE Ehe reeenrei" urn e3 EEEEEEEEEEEEE
EEEEEIEEEZEE EEE recenEhEEcEEng the EEEEEEEEEEEE EEEEEEE EEEE{EEEng EE EEEEE

 

Bakher at pg. 136.

505. EEo‘wever, this shert explanation identified by DEE Gibson does not disciese a

move receiving window request. Bakker (i068 not disclose a receiver Window, or any mechanism

for moving a receiver windew. The above citation from Bakher refers re a message sent to the _

receiver, but it is unclear if the receiver responds by moving its window (if it maintains a

window). Even if Bakker did. disclose a receiver that maintains a window, the receiver could

‘move that window based on its own timer, or based on other commands or protocols

Accordingly, Bakker does not disclose sending a move receiving window- request when. a discard

timer expires.

b) Dietmar Petras, et a]. Candidate Protocol Stack (MAC + LLC) for

a Wireless ATM Air Interface (“Petras Comnets Submission”)

506. The Petras Comnets submission discloses some research, findings to the ETSI

BRAN project. The system described in this reference relies on an ARQ protocol for real time

services. Each cell is assigned a max cell, delay (Ta max). Before sending a cell, a transmitter
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must determined the due date of the cell (time of arrival + T313333). If a cell will not arrive at the

receiver prior to the due date, the cell will not be transmitted.

. Reatwtime aao prettiest: Reaitima oriented Chi? and V288 services have high ciamands in tee-eta

log; the maximum anti defay @3133 A newly developed Mitt} moment is used that automaiisaiiy fiifie
hares aid satin after having excesses: than nae-date.

As a reasietime ARQ amtocof f0: Chi? and V83 services the nave? deveinged $aiective Reheat aim
machining (Siam aaa moment is need The mncttionaiiiy of ihe ERIE? ntotccai ie mfifid on a com-en»
{team aetestivs repeat sacs preteen; The sate eminent is ante to adapt the may: for earn recovery to

the again? of sewing teqaitamenis {given by this mammoth aaiay 13333 at the air iniartfaca and maxi
mum one toss {akin {23,3} not seen Vinita: connection, This edapiahiiii}? is aehievea is? the iciinsang
means: '

x The nombat of retransmiseiens of an ATM celt is whitened a}; the easiest waiting time at the eel:

inside the transmit, hatter or its alienate raspeciivstv. The enmity ct gamma teammate-rite and his
content channei toad are taken into account

9 it is namiéitaa to discard am cents which have exceeded their {inane-ta.

Petras (”intimate Submission at pg. 13.

507. The citations specified by DIS. Heegard and Gibson do not specify how to

detennine the max cell delay, or how a transmitter calculates the time of arrival of a cell-

(I) Said discard timer being-initialized when said service data

unit is received by said data link layer

508. The Petras Comnets Submission does not disclose initializing a timer when an

SDU is received by the data link layer. Instead, this reference discloses the general goal of

transmitting celis before their due dates expire, without specifying how to make the necessary

calculations to achieve this goal. For example, this reference does not specify when to initialize

a timer> or when to assign a time stamp to a cell, which can be measured against a running clock.

509. The Petras Comnets Submission requires the transmitter to keep track of two

different variables: max cell delay and cell arrival time. Max cell delay is an amount of time

(e,g., 5 ms), not a moment in time (when the cell is received by the data link layer). The cell

arrival time is an estimated moment in time that occurs after the cell leaves the transmitter.
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Accordingly, even if the Petras Com-nets Submission disclosed the use of a timer for measuring

one or both of these variables, it could not disclose initializing the timer when an SDU is

received by the data link layer.

510. The functionality described in this reference is more complicated than using the-

‘223 patent because the transmitter must constantly calculate arrival times. In addition: it is

unclear how max cell delay is to be determined.

(2) Means for transmitting a “move receiving Window” request

511. According to Dr. Gibson, the transmitter in the Petras Comnets submission sends

a move receiving window request by sending a discard message:

  
mafimww .. ., W. . . . ........ ., _ ,.. .. .. .. .. ..  

Petras Comnets submission figure IL

512. However, the discard message identified by Dr. Gibson is only sent in response to

a selective reject message from the receiver. The discard message is not sent when the discard

timer expires (if such a timer had been disclosed), As shown in figure ll, the transmitter

discards cell 2, but does not send a discard message to the receiver. The transmitter only sends

the discard. message after the receiver sends a selective reject message for packet 2 (for the

second time) to the transmitter. Accordingly, the Petras Comnets submission does not disclose

sending a move receiving window request when a discard timer expires.
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c) Hettich, Development and Performance Evaluation of a Selective

Repeat-Automatic Repeat Request (SR-ARQ) Protocol for

Transparent, Mobile ATM Access (“Hettich Comnets Thesis”)

513. The Hettich Comnets Thesis describes a selective repeat ARQ protocol. When

each cell is sent, a delay timer is started. If the delay timer expires before the transmitter

receives an acknowledgement, the cell is deleted.44

'fliree measures are provided to discard cells:

1. Cells from the first iramnfission are discarded once they have exceeded the

maximum delay; These cells are net transferred to the transmission window, is.

are removed new the transmission Window and replaced with newer cells. This is

the cnly case where the receiver fines not need to be nzfcimeé of the disci-u'dg

before the first transmission. . '
‘2- A Dela}; f‘imer is set in the sender to control the remaining lifecycle of the cells in

the tréinsmission wnidow. Efthe time engines: the cell is discmded. If the cell was

already been; transmitted, the receiver must be informed that it was discariied.
This Enfcnmfiion is transmitted using 3 Being PDU (chapter 5.2.4).

3. The remaining iifeeycle of cells in the receiver that had to be stored temporarily

as the receiver was waiting for frames missing in the lseguence are monitored. If

the time rims out, the wait process is terminated and any cells that have already

been received are fonvarded to the upper layer. The remanfing lifecycle must be
tmnsnntted as well for this measure which means it involves an increased

overhead. This measure is only reasonable in coimeciion with measure 2.” Bettie};

(Towels Thesis 9. 34;

514. When a cell is discarded. due to an expired delay tirner,'the transmitter does not

automatically notify the receiver. Rather, the transmitter only sends a discard message in

response to a request from the receiver: “The Delay PDU is used to inform receivers that cells

have been discarded. It is only sent if the receiver requested a discarded cell (using RR or

SREJ).45

4“ Sec Generally Hettich Conmets Thesis at pgs. 40-46.

45 Hetfich Comnets Thesis at pg. 34.
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(1) Said discard timer being initialized when said Service data
unit is received by said data link layer

515. The Hettich Comnets Thesis does not disclose initializing a timer when an SDU is

received by the data link layer. Instead, this reference discloses initializing a timer when a cell is

placed in a specific Send_Data_Object. Because LLC layer processing is necessary before a cell

arrives at that location, this reference does not disclose initializing a discard timer when an SDU

is received by the data link layer. For example, see below:

The nan Rainier is the centre? object {if the upper LLC iayer. It. assembies and

disawmbies amnesia by assembiing and disassembling ARQ instances. The Link {fastens 523st}

manages the assignment of ARQ instances to virinei channels. The entire inns-Mayer ,

management mmmaaieaiian mas through the Link Centre! and 81.! other nhjects have access to
it. If the Link (Tantra! receives a connection. request free; the upper .iayer. it femards the request

to the Really-cam Centre! to. determine whether there is sufficient capacity and if it receives a

pnsitive answer, it assembies an ARQ instance with the requested {39$ parameiers. The new

channei is registered xvi-2h the priority ob‘ieeis. The pmcess is reversed if a. connection is
teieaseii.

‘ The ARQ Splitter distributes the ATM cell flow ameng the individual ARQ instances.

When {icing so it evaluates the 32": II) and, in. the base Simian. the Men {mobiie statien) R) and

uses {hem to reqnest the cerresyonciing ARC} instance from. the Link Central if it is availaiiie,
the data is forwarded in the Cmmectien’flandier {if that instance. Beta from the

{fanneetimfiandier is passed. in the higher layer. -

Hettich Comnets Thesis at 40.

When working Wiih data from the BC}! Handler; the TCi-I Musifiemnx behaves in the
same manner as the ARQ Splitter and forwards data to the Eoiznectioaflantlier of {be

responsibie ARK} instance. The cement suite is than deiemzined by "the Link Central by
activating the conesecnriing tits-aim ofthe priority ebg‘aeets. Te generate at am}, the ARQ

instance that most argendy needs to send me data (ARQ Send Prinrity} is iietemziaed and the
Ccnnectienfiandier {if-that insiance is ordered ta generate an intermittent: FD’U. Next, the ARQ

that meat urgenti 31* needs to send an anknewiedgement {ARQ Receive Prieri'ty) is determined. if
necessary. mat instance ass-em‘bies a Piggyback P‘D‘U from the information 9:31;: and ihe

acknowieiigement. The 71763 Maxillemux returns the i’iggybaci; PRU in the {363:1 fiendish if

a engine‘s-cacti request is received. it if ibzwanieri to fire Link Centre}, which censimnis an ARQ
instance, it does not need to 2231»: {be Realliecate (Tammi, as that reieased the channei eariier on

when ihe request was received it: the partner instance. "file connection request is then transferred
to the Sensationfiandier of me new instance for further processing, The precess is reversed

when there is a request to reiease a connection. ie. the regime: is amassed in. the.

Connectinni-Iandier ii rat. and {hen the ARC} instance is assembled by the Link Central if as

requested by me TC}! Maximilian.
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Hettich Comnets Thesis at 41.

516. This processing occurs before :a packet» arrives at SendaData, which is before a

packet arrives at Send_Data_Object were the timer is initialized.

(2) Means for transmitting a “move receiving window” request

517. According to Dr. Gibson, the transmitter in the Petras Comnets submission sends

a move receiving window request by sending a Delay PDU:

"If the receiver) receives a Deiey E’DU it steps waiting fer eeiis where the felinwing
apyiies fer the number: N-e’» RN it then shifts the windew andissues a nerrespending
aeknewiedgemeni-“ Hettieh CemNets Thesis p 3fi;

5 i 8. However, the discard message identified by Dr. Gibsen is oniy sent in response to

a selective reject message from the receiver.“ The discard message is net sent when the discard

timer expires. instead, the transmitter transitions to a WAIT or IDLE state without sending a

discard message:

nermgnnrnn . . ,

expired : WMT

expired 3am; Refinish
i"am?”
 
Hettich Conmets Thesis at pgs. 44—46.

519. If the transmitter is in an IDLE state, it is because the cell was never transmitted

and so the receiver wi11 not request retransmission. If the transmitter is in a WAIT state, the

transmitter will wait until receiving a reject message from the receiver before sending a Delay

PDU. Accordingly, the Hettich Comnets Thesis does not disclose sending a move receiving

window request when a discard timer expires.

46 Hettich Comnets Thesis at pg. 34.
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d) Vornefeld, Simulative and Analytical Study of Measures

Supporting the Quality of Service in a Radio-Based ATM Network

(“Vornefeld Comnets Thesis”)

520. The system described in this reference relies on an ARQ protocol for real, time

services. Each cell is assigned a, max cell delay. Before sending a cell, a transmitter must

determined: the due date of the cell.

Here the date 334 {if an area sell is defined as the sum {if the arrival time Of the cell 3;

arid the maximise: allawed delay famz Tag 1:: T5 + Z’dmx (4.1)

Ventefield CemNets Thesis p. 2}

521. If a cell will not arrive at the "receiver prior to the due date, the cell will not be

transmitted.

5.33. Disearding ATM-sells

By discarding cells that have exceeded their schedule-s,_ shewtenn everlesd situatieas can
be avoided or dismemated, the waiting times of the foilewing cells can be shortened and

their probability of exceeding the schedule can he lewered.” p. 40,

522. The citations specified by Drs. Heegard and Gibson do not specify how to

determine the max cell delay, or how a transmitter calculates the time of arrival of a cell.

(I) Said discard timer‘being initialized when said service data ‘

unit is received by said data link layer

523. The Vornefeld Comnets Thesis does not disclose initializing a timer when an

SDU is received by the data link layer. Instead, this reference discloses the general goal of

transmitting cells before their due dates expire, without specifying how to make the necessary

calculations to achieve this goal. For example, this reference does not specify when to initialize

a timer, or when to assign a time stamp to a cell, which can be measured against a running clock.

524. The Vornefeld Comnets Thesis requires the transmitter to keep track of two

different variables: max cell delay and cell arrival time. Max cell delay is an amount of time

(e.g., 5 ms), not a moment in time (when the cell is received by the data link layer). The cell
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arrival time is an estimated moment in time that occurs after the cell leaves the transmitter.

Accordingly, even if the VOmefeld Comnets Thesis disclosed the use of a timer for measuring

one or both. of these variables, it could not disclose initializing the timer: when an SDU is

received by the data link layer.

525. The functionality described in this reference is more complicated than using the

‘223 patent because the transmitter must constantly calculate arrival times. In addition, it is

unclear how max cell delay is to be determined.

{2) Means for transmitting a “move receiving window” request

536. According to Dr. Gibson, the transmitter in the ’Petras; Comets submission sends

a move receiving window request by sending a discard message:

ii .i r;‘v':l'%‘fl§ & :1 ”Hit! 3&5} .E-‘LA awertwu

zRRQ-eemeritm

    
smigareeeiver , i, :- .. _

Vomefeld Comnets Thesis Figure 5.2.

527. However, the discard message. identified by Dr. Gibson is only sent in response to

a selective reject message from the receiver. The discard message is not sent when the discard

timer expires (if such a timer had been disclosed). As shown in figure 5.2,_ the transmitter

discards cell 2, but does not send a discard message to the receiven The transmitter only sends

the discard message after the receiver sends a selective reject message for packet 2 (for the

second time) to the transmitter. Accordingly, the Vornefeld Comnets Thesis does not disclose

sending a move receiving window request when a discard timer expires.
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e) Petras and Hettich, Performance Evaluation of the ASR—ARQ
Protocol for Wireless ATM (“Petras Comnets £995 Article”)

528. The .Petras Comnets 1995 Article discloses aspects of an ASR—ARQ protocol.

(1) Said discard timer being initialized when said service data

unit is received by said data link layer

529. The Petras Comnets 1995 Article does not disclose initializing a timer when an

SDU is received by the data link layer. instead, this reference discloses the general goal. of

transmitting cells before their due dates expire, without specifying how to make the necessary

calculations to achieve this goal, For example, this reference does not specify when to initialize

a timer, or when to assign a time stamp to a cell, which can be measured against a running clock.

530. The Petras Comnets 3995 Article requires the transmitter to keep track: of the max

cell delay. Max celi delay is an amount of time (e.g., 5 ms), not a moment in time (when the cell

is received ”by the data link layer). Accordingly, even if the Petr-as Comets 1995 Article

disclosed the use ofa timer for measuring this variable, it could not, disclose initializing the timer

when an SDU is received by the data link layer. In addition, it is unclear how max cell delay is

to be determined.

"The queuing delay of every buffered ATM cell is stored in erder to automatically adapt
the number ofretransnnesion tn the maximum delay, the maximum cell loss rate and the

current channel load. ATM cells, which exceed their maximum delay, will. he treated in a

special way explained in section B." Petras Cenfi‘iets 1995 Article 3:}. ’73;

"13. Treatment nfdeicnradAlli/f (TEES. The sending station has the pessibility to discard
cells, which have reached their maximum aliowed delay. If {linearrieri cells have not been

involved into the transmission progress until the moment of their discardance, the
receiver does not have to he infermed about the discardance. A different aimation occurs

if the receivmg station has requested the discarded eeii for being retransmitted. in this

case the sender has to signal that the rejected celi will not he sent again. This is done by
the Delay command which is treated. as an acknowledgement generated by the sender and
delivered to the receiver." Petras ComNets 1995 Articie p. 75;
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(2) Means for transmitting a “move receiving window” request

531. According to Dr. Gibson, the transmitter in the Petras Comnets submission sends

a move receiving window request by sending a Delay frame:

  

 
= $3 renews;emeetm

4 weas: ;' ._ 

itesteememe  
532; Hewever, the discard message identified by Dr. Gibson is only sent in response to

'a selective reject message from the receiver. The disaard message is not sent when the discard

timer expires (if such a timer had been disclosed). As shoWn in figure 5, the transmitter discards

cell 1, but does not send a discard message to the receiver. The transmitter only sends the

discard message after the receiver sends a selective reject message for packet 1 (for the second
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time) to the transmitter. Accordingly, the Petras Comnets 1995 Article does not disclose sending,

a move receiving window request when a discard timer expires.

f) Petras and Hettich, l’erformance Evaluation of :1 Logical Link

Control Protocol for an ATM Air Interface (“Petras Comnets 1997

Article”)

533. The Petras Comnets 1997 Article discloses aspects of an ASR—ARQ' protocol.

(1) Said discard timer being‘initialized when said service data

unit is received by said data link layer .

534. The, Perms Comets 1997' Article does not disclose initializing a timer when an

SDU is received by the data link layer. Instead, this reference discloses the general goal of

transmitting cells befOre their due dates expire, Without specifying how toiniake the necessary

calculations to achieve this goal. For example, this reference does not specify when to initialize

a timer, or when to assign a time stamp to a cell, which can be measured against a running clock.

535. The Petras Comnets 1997 Article requires the transmitter to keep track of the max

cell delay. Max cell delay is an amount of time (e.g., 5 ms), not a moment in time (when the cell

is received by the data link layer). Accordingly, even if the Petras Cormiets 1997 Article

disclosed the use of a-tiiner for measuring this variable, it could not disclose initializing the timer

when. an SDU is received by. the data link layer. In addition, it is unclear how max cell delay is

to be determined.

For YER services we developed the Selective“

laejeeetaith-Ti)isearding {SR ; IE3) ARQ protocol {(3}, which,

retrensmits Ali‘M. eetls as; long; as a servicewspecifie maxi»

mam. delay is not exceeded. When exceeding its due

date, an Ailivl eeil may he discarded.

Petras Comnets 1997 Article at pg. 227.
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(2) Means for transmitting a “move receivingwindow” request

536. According to Dr. Gibson, the transmitter in the Petras Comnets submission sends

a move receiving window request by sending a Delay frame:

 
mt} receiver . W”

is; *3 Examine of :3 garnimni marathon at” the $R§§wail§ narrating: with dissenting a? inf-ertastiest

537. However, the discard message identified by Dr. Gibson is oniy sent in response to

a selective reject message from the receiver. The discard message is not sent when the discard

timer expires (if such a timer had been disclosed). As shown in figure 4, the transmitter discards

cell 2, but does not send a discard message to the receiver. The transmitter only sends the

discard message after the receiver sends a seiective reject message for packet 12 (for the second.

time} to the transmitter. Accordingly? the Petras Comets 1997 Article does not disclose sending

a move receiving window request when a discard timer expires.

g) Petras; Development and Performance Evaluation of an ATM
Radio Interface (“Petras Comnets Thesis”) _

538. The Petras Comnets Thesis disclosesaspects of an» ASR»ARQ protecol.

(1) Said discard timer being initialized when said service data

unit is received by said data link layer

539. The Petras Comnets Thesis does not disclose initializing a timer when anASDU is

received by the data link layer. Instead, this reference discloses the general goal of transmitting

cells before their due dates expire, without specifying how to make the necessary calculations to
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achieve this goal. For example, this reference does not specify When to initialize a timer, or:

when to assign a-time stamp to acell, which can be measured against a running clock.

540. The'Petras Comnets Thesis requires the transmitter to keep track of two different

variables: max cell. delay and cell arrival time. Max cell delay is an amount of time (eg, 5 ms),

not a moment in time (when the cell is received by the data 'iink layer). The cell arrival time is

an estimated moment in time that occurs after the cell leaves the transmitter. Accordingly, even

if the Petras Comnets Submission disclosed the use of a timer for measuring one or both of these

variables, it could not disclose initializing the timer when an SDU is received by the data link

layer.

The centre} of the number of repeated nansmisaiens occurs in the emanation with the scheduler

arranged below the Aim-instances, It attempts to transmit an ATM~eell until its due date

{arrival time "t 14?an sf. simmer 7) has expired and the A‘E‘M eeii is discarded. The actual

nnmber of rte-nested transmissions of an A'I‘Mweell results from its priority in the schediiier as

welt as by the _;3resent charms! utilization. By the application oi‘a due date w onexited relative

urgency (RU) strategy in the scheduier repeated transmissions are processed with, priority.

Petras Comnets Thesis at 93.

5.41. The functionality described in this reference is more complicated than using the

‘223 patent because the transmitter must constantly calculate arrival times. In addition, it is

‘ miciear how max cell delay is to be determined.

(2) Means for transmitting a “move receiving window” request

542. According to Dr. Gibson, the transmitter in the Petras Comnets submission sends

a move receiving window request by sending a discard message:
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.iXRQéii‘aIlSmi'i‘tel‘

 0‘9 
ARG-receiver Time we

Fig. 8. i i: Exemplary protocel sequence cf ihe SRIDsnRQprotecol discarding ATM~celis

and informing the receiver vie discard messages ' .

543-, However, the discard- rnessage identified by Dr. Gibson is only sent in response to

a selective reject message from the receiver, The discard message is not sent when the discard

timer expires (if such a timer had been disclosed). As shown in figure Si i, the transmitter

discards cell 2, but does not send a discard message to the receiver. The transmitter only sends

the discard message after the receiver sends a selective reject message for packet 2 (for the

second time) to the transmitter. Accordingly, the Petras Comnets Thesis does not disclose

sending .a move receiving window request when a discard timer expires.

h) Hettich, Vornefeld-, Rapp, ARQ Protocols for Wireless ATM

Systems: Requirements and Solutions, ETSl E'P BRAN WG3

Temporary Document 42 (“Hettich Comnets Submission”)

544. The Hettich Coninets Submission discloses aspects of an ASR-ARQ protocol.

(I) Said discard timer being initialized when said service data

unit is received by said data link layer

545. The Hettich Comnets Submission does not disclose initializing a timer when an

SDU is received by the data link layer. Instead, this reference discloses the general goal of

transmitting cells before their due dates expire, without specifying how to make the necessary

calculations to achieve this goal. For example, this reference does not specify when to initialize

a timer, or when to assign a time stamp to a. cell, which can be measured. against a running clock.
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In addition, although this reference mentions terms such as maximum delay and due date, it does

not explain those terms or explain how the system accounts for them.

"fin 3mg preteen} for reahtime services "has in rehansmii‘ ATM cch as ieng as a. sewing
specific maximum daisy is net exceeded When exceeding its tine—date, an ATM ceii may

be dis-carrier f” Hetiich Ccinths Sebmissien, p, 6;

*‘ARQ pirates-cits within the L3}? Liane}: ate en a. iink basis. The retransmissien basis is {me
.éXTM eel} ami therefere much shorter than the 2&ka packets. Furtheminre. the reinid—trip

rising}; (in ene iink is much shertesr than en an endnnrené basis. This. engines ,ARQ

pmtnccis within the LLC: iayeif in deal with much higher net 2311 icsses than enrivtnmend

raR-Q prcinnnis.” Haitian {Samaria thnfissietg n 3.

546. Accordingly, this reference does not disciose initiaiizing the time: when an SDU

is received by the data link layer.

(2) Means for transmitting a “move receiving Window” request

547. This reference contains some of the same text as other Comnets references, but

even less detail as to how to implement this system. This reference does not specify when a

discard notification is to be sent.

”The. ARC} pretecnl descriizse‘ri in [6}, {’3} is shire tn discard gaskets even if a sequence

Hammer has airway been assigned tn it, TWQ extensions in ccnnentimzai ARC; nrctcnnis

haw: been iieveinpeé ami cxiensivciy investigatcil ii}; aimniafim} mm in order in inferm
{he receiver 323021: the {iiscaréing cf iiie ATM ml}:

3. A packet being assigns-{i a sequence laminar may he {iiscarciezix In this case the Winciow

iii-iii be shifteci witimut waiting fer an ackmwieégemcnt, enabiing. farther

transmissiens cfminer ATM ceiis. When rec-eivhig the newer mafia. the receiver wiii

Sfmchmnise in the: whiéicw shift antcnmtimiiy. This means that" fine enact executicn of

the ARQ pmtceci is tennmrariiy ciisnhieé, enahiing inst transmissinns without en‘cr

centre}. until the ccngcstion event has been .reseiveri. I
, A packet being assigned a sequence ginning? may be dismissed. The recniver is

infmmeci abcnt the {iiscarfied ccii is}; sending a specie} discnré scinmwieégnmmi,

which in centrast to 110112131 sckimwiedgements is sent in the feiwarzi éfiectinn. As a

censequence, {iiscnrriing ATM cciis is 3211:; 113:3an if subsequentiy an efficient
transmission 9f the inseam? ackn-nwiecig’ement is p-nssihicf‘

Bettie}; Canning Suhrnissinn, 3}. £3;

3-»;
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548. Accordingly, the Petras Comnets Thesis does not disclose sending a move

receiving. window request when a discard. timer expires.

i) BEAN, Inventory of Broadband Radio Technologies. and
Techniques, TR 101 173 V1.11 (“Toolkit”)

549. Toolkit provides some early ideas from the HIPERLAN standardization effort.

This reference does not disclose a complete standard or system. Rather it is a collection of ideas

and goals, which may represent incompatible competing positions. None of the citations

identified by DIS. Heegard or Gibson identify the use of a retransmission timer. At most, this

reference recognizes certain needs for a retransmission scheme without providing significant

details. Accordingly, this reference does not enable one of skill in the art to practice the claimed

invention

(I) Said discard timer being initialized when said service data

unit is received by said data link layer

550. Toolkit does not disclose initializing a timer when an SDU is received by the data

link layer. Instead, this reference discloses the general goal of transmitting cells before their due

dates expire, without specifying how to make the necessary calculations to achieve this goal. For

example, this reference does not specify the use of a timer, when to initialize a timer, or when to

assign a time stamp to a cell, which can be measured. against a running clock. In short, this

reference recognizes the need for the ‘223 patent without realizing the solution of the invention.
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"Candidate ARQ proioccls are go has}; is?” and selective retreat preloeels {see references
[4 i] and [42]}

:3}. ARQ protocols for real—time requirements

An ARQ protecci for real—lime services has tn retransmit AYM :3er as. long as a service
specific maximum delay is not. exceeded. When exceeding its dizeedare? an AIM ce’ii may
in: dis sanded.

financing (31:3 ATM eeiis eeniflbnies to amid and resales sengestinn events, since the

drain-y of the. fniimsing ceiis can be shortened and the prinbaiiiliiy to exceed {infirm due

dates is reduced“ Theret‘me, speeiai prone-dares have here: derelngred in cider tn allow

discardnig ATM celis within an ARQ proteeoi which has been designed for no iesses at
£323.” Toaikit 31. fit}

55!. Accordingly, this reference does not disclose initializing the timer when an SDU

is received by the data link layer.

(2) Said service data unit heing‘edis‘carded by said transmitter
and said receiver when said acknowledgement message is not

transmitted for said at least one protocol data unit and said

discard timer expires.

552. Because this reference does not disclose using a retransmission timer, it cannot

disclose discarding packets when said timer expires.

(3) Means for transmitting a “move receiving Window” request

553. Because this reference does not disclose using a timer to monitor retransmission

ofpackets, it cannot disclose sending a move receiving request when such a timer expires.

j) IEEE 80211-1997 Standard

554. The 80211-51997 is an early version of the 802.11 standard, Which contains many

differences from the 802.1111 standard used by the accused products. For example, while the
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The snmse STA that}. insistent s tttztsmii MSDZEtimer in: each M53131} being

immunities. The sittihnie .MasifrsnsmitMSDmifefime Syeeifies the existential meet

iftime siiested tn transmit an M31313 The timer siesta en the atienigst in itmssmii the

first fitment efthe S1831} Ifthe timer exceeds ahisx’l‘rsnsnntfiifififiideiwe then 331

remitting Segments ate diseasded it}; the senses STA and no attempt is main in
extremists fiszisnnssion at?the E33131} § SA

555. In contrast, the 802.11n standard initializes a retransmission timer when an

MSDU is passed to the MAC ia‘yer:

 
IEEE Std 81321 1‘31}??? at. 291-13...

ttrsetttesfitztfisttsgeersgssss iii-site est?#1513111:

 
I teesSeesite: meets at 12's

(I) Said discardtimer being initialized when said serviCe data

unit is received by said data link layer

556. As explained above, the 802.11-1997 contains a timer that is initialized when the

first fragment of an MSDU is transmitted. Accordingly, this reference does not disclose “said

timer being initiaiized when said service data unit is received by said data link layer.”

(2) Means for transmitting a “move receiving Window”

557. None of the citations included in Drs. Heegard’s or Gibson’s reports disclose this

limitation. Instead of using a move receiving window request message, the 802.11-1997

standard teaches that the receiver should maintain its own timer which it uses to determine if it

should discard packets. This sort of receive timer has drawbacks such as the risk of losing

synchronization with the transmitter, and the fact that it leads to wasted bandwidth. For
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example, in the 802.1 1~'1 997 standard, when packets are received which the receiver knows have

been discarded 'by the transmitter) the receiver must still receive the packets, send ACES for

themo and then discard the packets,

”The destination STA shah maintain Receive Times for each M3923 er MEVWBI} hazing

received?! for minimum of duet:- MSQUs cs .MMPD‘t‘k. The STA may implement
additiertal timers to ”he: aisle to receive additional eonsament 256313135 er hfisiPBiis. The

receiving STA shali discard ail fragments that are part. of an M55131? or MMKEE for
which timer is not maintained- There is else an attriimtm athReceiveLifetimc, that

specifies tire magnetite ailment of fine: allewed to receive an MEIER Tilt? receive
Mimi} er esteem} timer starts on the tempting of the first fragment (if the M8138 er

Mtfidmfifit If tire reczeisc ,Mfiilli} times exceeds 3MexamineiareaaLifetimea than ali received

'fi'agnents of this MSBEE or WMBQ are discarded by the destinafien 331% If additional
fragamete efdirected M336 es esteem; are received after its aMaxReee—ieeliifetimc is ,

exceededg these fmgments snail tie seinmwiedged and discarded.” § $5;

k) US. Patent No. 6,621,799 (“Kemp”)

558. Kemp discloses a protocol for limiting retransmission attempts at the network

layer. Kemp describes the invention in terms of a system that encapsulates IP packets in a Point~

to—Point Protocol (PP?) data stream using an: extension of the Generic Routing Encapsulation

Protocol (GRE). These protocols generally relate to transmitting data at the network layer, not

the data link layer.

massage tire system described seizes uses it} and cem—
musnieatitm eyes: the interacts aitemative versinns at? its:

system senate. use. sitter data aetwcrizs and ether sense-r11
isyar lifiiiilfifiifit Sinaiiar‘igyg allematives to it??? can be used it:
segmenting sewed; tagger pmmeels it): maemissica ever
the data netwnrtt.

Kemp at 5:35—5:40.

559. Kemp also describes multiple layers of encapsulation. For example, 11’ module

230 supplies network layer functionality, and tunnel module 240 provides data link layer

functionality for IP module 230. However, once data passes from tunnel module 240, it is
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passed to another networkrlayer module, IP module 250. IP module 250 then relies on a separate

data link layer.

Rather gran wzfimgg; flaw {fixedly femm I? mmiiaie 2&3 is?
{Zeta 1513}; meme 2613 am that; m: lemma m, a 151mm;

efim‘awfim mm Em eatfifiiaheé iaeiwem we eaznpmem 11%,,

5%ng i?“ mafiuiee 2337, am: {3:1 aaefiz Wigwam mm Gamma»
meat» wiih {mg-:- amfihfi as: if we: Emmi mama-{Em}. were a

gz‘hygieai mmmzfims In gpartEmE-gm at. £33.61- mafiiag wmgmer
133%}, I}? madam 2313 mmmmtieatee wig: a mmébinaiim (xi

mixfizufiim 2353 whim singeifimr ymvifie data: fink 2.33m" mwama
a: I? mmiule 238; E13 this; {:meiflaiien fif mflfiulea 33553 a

few} mmlafie 243;} grmftidee dam fling; layer aervéwa {e I?

:mfiaie 23%; mm: mmhefie 25:3 embiisheg gramme: 35w:
cmmefiaae iii} em: a: mare mafia mmmee m; mime gem

911mm 123mg the Rename (if I}? meduk 35!}; i? mfiéule 351?}
it} him 11%: file'- aim. 1323;; iayet wmew 22316 {lat-a fink; mnézxie

26%}. 3:13;? a: meme: mmgmer 181}, I??? men-Eula 35%} can be a
efiyaraw fies} E3?mm§a&1e 23%.? {w a. eegaraw iiiw-eaw}; m"
{321.21 be pasta. {31“ a wages mfixvaw mafiule, wh‘égh imgiemenm
the: famfiimzaifiiyy {3% m2: i?mlak 243i} and E? madam 3393,

Kemp at 6:17-6:34.
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t? MODULE ' 230 

  
GRE

i MOBUL

 
,,,,,,‘P away

FIG. 3

560. Kemp provides further explanation as to the operation of this “Virtual” data link

layer, i.e. tunnel module 240. Data enters GRE Module 320 after it is passed from PPP module

310. Within GRE module 320, the data may pass through a series of buffers before being

transmitted. GRE module 320 also adds a header to each data packet. At this point, the packet is

passed to the GRE MUX 330, which in turn passes the packet out of the tunnel module and to IP

module 250. When this occurs, ATO timer 450 is started within the GRE module 320.
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Refsrsing sn- Fm, f3, after {ERIE 'Elatftéifl-fl 324i} "saints tits:

Eateries it passes tits: enmisimd nastier suit: fists, {a {31:33 Mus

233-23 {tine £83); (xiii: Mes 2336 their piss-«:23 the gasket (is,
tits ministries hearts: sis this} in it? E’fit}, AT{.31 times sss is

slams if it is, rant sires y gunning fin: is ssesismsfiy if‘éfifi’é’itfii’én

Emit printing suit the: transmissien {is-tie is menrderi in. the entry

£333 in fin: retransmit gnaw? if Mi} timer fit? is 211mm?
warning, this}; a pawginnsiy was packs: Ems nni ysii tunes
ssknswfsfigsfi es sstsefiss’ly snknnsslsfigsfi start its: time: is
set in swim. at: this emf? {if EEK? trims inéiswsi aiiémssgi fns

remit}: {if an sshsnwfiség en: fr}: tits presisssiy sent
mastitis In sfiiiiiisn in setting ass issnsmissisn isms, (”312%
mnsinis 3%} isstisiisss {its assigns: {sf res-tries in: this gasket is

new its. entry $223, {BEE 'nsm'énle 329% uses sis; enuntsr {2%

satisfies in dismissing whim tn “give: up” gm transmissiens sf
this jjpaiiksi,

 

Kemp at 9:23—9:38.

561. ATO timer 450 is used to monitor how long a packet waits in the retransmission

queue. When the ATO timer expires, the transmitter attempts to transmit the packet again.

Kemp may cease transmission of packets based on a retransmission counter.

AW time: 335%) Expires:

Process retransmit queue 429

3F m neckets were sent tram retransmit queue 428 THEN

(”near retransmtt queue 42s

END 1?

FIG. 15

passes in sfifiitinn in setting the transmissinn 12mm GEE

weenie 32f} é'zaiiisia‘zes the. number {if levies fa”?! {its passer in

stem in amt}; 422‘ SEE maritime 323 uses this. «mums: an?

{sixties in minimise when is “give up” as transmissimis of

this pankst.

' Kemp at 9:34—9:38.
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it in: same sense-in fittest mtidnic BEBA had not retained

the scheme set: at passer. at: {1644; than packet is would

have 2: en: retransmitted at t£3:e certainties {It Ihe are timer

which was started when, p. he: 3 were transmitted
 

Kemp at 13:51-13:54.

(I) Said discard timer beinginitialized when said service data

unit is received by said data link layer

. 562. Dr. Gibson contends that ATO timer 450 acts as a discard timer. However, this

timer. is not started when an SDU is passed to a data- link layer. Instead, this timer is started

when a packet leaves tunnel module 240, which is acting as a virtual data link layer. Because

Kemp uses multiple layers of encapsulation, it is also cOrrect to say that this timer is started when

the packet is passed to the .nenvork layer, i.e. 11’ Module 350. Thus, Kemp does not disclose

initializing a timer when an SDU is received by the data link layer.

(2) Said service data unit being discarded by said transmitter

and said receiver when said acknowledgement message is not
transmitted for said at least one protocol data unit and said

discard timer expires.

563. Kemp does not disclose discarding an SDU when a discard timer expires.

Instead, Kemp uses the ATO timer to determine when to retransmit packets. Kemp uses a

retransmit oeunter to determine when. to “give up” on retransmissions and henCe discard packets.

(3) Means for transmitting a “move receiving window”

564. None of the citations included in Drs. Heegard’s or Gibson’s reports disclose this

limitation. Kemp does not specify the operation of the receive buffer in sufficient detail for this

element to be disclosed. For example, Kayama does not describe window operation, or how a

transmitter could affect that operation,
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1) JP 11-046217 (“Kayama”)

565. Kayama discloses a method for optimizing retransmission protocols where

multiple overlapping retransmission protocols are used. For example, Kayama explains that

when TCP is used with HIPERLAN, there is arisk that some wireless packets may be needlessly

transmitted. Figure. 17 illustrates this problem:

£31m. 3’}m

its l
3535 was mg t 13:5. 33” 3it.Wives”MW Tm}?

  
‘~ retreat?”

bra-transmissien, Ere—transmission, 3- abandon 4» Wireless section, S—rs—

transmission, 6-re~transmission, ’7-re-transmissisn, 8—re-transmision, 9-m-

transmissien, 10~abandmL liwwireiess section, 12~network section, 13ers

transmission; Mme-transmission, 15—1‘e-transmission, 16-retransmission, 1’7-

transmissien of same wireless packet, metastatiors 19~wireiess section

566. Figure 17 shows a data packet B split into three wireless packets B—l, B-2, B-3.

Wireless packets B—l and B—2 are successfully transmitted wireless, but B-3 fails after three

attempts. At this point, because of the TCP retransmission protocol, the transmitter re—fragments

data packet B and retransmits wireless packets 13-1., B—2, Bv-3. At the same time, because of the

wireless retransmission protocol, wireless packet B—3 is retransmitted again. As a result, wireless

packet B~3 is re~transrnitted more than necessary.
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567. To solve this problem, Kayama, discloses a ”method of calculating a

retransmission time which prevents excessive retransmission caused by overiapping

retransmission protocois.

(I) Said discard timer being'initialized when said ‘service'data
unit is received by said data link layer

568. Although Kayama discloses a timer, this time is not initialized when an SDU is

received at that data link layer. Instead Kayama explains that a data packet is passed to the

iogical fink contrei (“LLC”); Then, the LLC .perfonns various caicniations to determine the.

appropriate retransmission delay time. Although it. is not ciear’ when the timer is started, it

appears to start at the interface with the physical layer. Thus, Kayarna does not disclose

initializing a timer when an SDU is received by the data link layer.

{3333ii} Fifi}; 3 siteans tits. transmtsttsn firm at{23213035252233}:3 wiraiess termiasifwiraieats
3333c station Using.tire “3333’ Eiiiffiiiwfi§ as presieasiy {33233333333133 32:33:33.3}? size 333333 333333? 333.
is meaitareti stati t3e tantrasmiss‘tes timer 3331333 is 3332222231133. 5333:“ meet-3: affix-e data

3ae’ttetftatntita 333133321333 33333: Lat: {33}, calesiste the attested §€~§f§3:ii.3231§“33§3i3 £33333
time- titaz‘ is 333331.33: 33 training”7? times {233} tire preaitnrsistieseriis—eti intranetwnrit

deia3? {item this retrainingtan 31:23? 333133333 ifentrantnag” sitter stattia "t tire timer {3—

3}, nations assetanen at tire Witness 3333.3: {33} and t... . ~ '
item 3:533:33 rite nattsnrtsnna at: 333333:3 gatttt ts smapte
{learning rinse? 335;: expired 373nm rawtraasnmnoa are{33}, .ttnnsg the Wireless 33333313
stitstetui 3 ‘ 3:133 tire- ttstct {333333393(33193333,ifcif’ifigialsbimfi destinylite wateicss 33333933
the: remain mtinn the 31.23331” 33133 irave 33:31 in be transmitted {3&3}.

 
 

 

 

Kayama para. 21 .

(2) Said service data unit being discarded by said transmitter

and said receiver when said acknowledgement message is not

transmitted for said at least one protocol data unit and said
discard timer expires.

569. Kayarna does not disclose discarding an SDU. Drs. Heegard and Gibson appear

to contend that the data packet of Kayama corresponds to an SDU and the wireless packet of

Kayama corresponds to a PDU. If this correspondence is correct, Kayama does not disclose the

transmitter discarding an SDU when an acknowledgment is not transmitted and the discard timer
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expires. Instead, Kayama discloses that-the transmitter should discard outstanding‘PDUs‘ when

the discard timer expires. Instead of discarding the, SDU, the TCP layer of the transmitter re—

sends the SDU to the LLC which then attempts to retransmit PDUS corresponding With- that

SDU. See for example Figure 8:

3:3,
'-_t;:i5

Si
1:1
f;

9.
3:5
3%
$1

 
:2-s‘e-tezmemtesime 2rev-transmieeietz 3-seaside?«ageless seetéen 5?meme

sestree

(3) Means for transmitting a “move receiving window”

570.. None of the citations included in Drs. Heegard’s or Gibson’s reports disclose this

limitation. Kayama does not specify the operation of the receive buffer in sufficient detail for
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this element to be disclosed. For example, Kayama does not deseribe window operation, or how

a tranSmitter. could affect that operation.

m) DE 19543230(“Wa1ke”)

(1'), Said discard timer being initialized when said service data.
unit is received by said data link layer

571. Walke does not disclose initializing a timer when an SDU is received by the data

link layer. Instead, this reference discloses the general goal of transmitting cells before their due

dates expire, without specifying how to make the necessary calculations to achieve this. goal. For

example, this reference does not specify when to initialize a timer, or When to assign a time

stamp to a cell, which can be measured against a running clock.

in another embodiment of the etror—cerrectien pmeess according to the invention, the

sending station can reject Ami ceiis that have exceeded their maximum permitted delay.
if an ATM celi to be rejected has not yet been incorporated into the windew aigerithm,

and therefore has not yet been given a sequence meniser, it can be re}acted without the

receiver’s knowledge. Another situation is that in which the receiver issues a repeat

transmission request for an ATM cell after an tmsuccessfnl transmissien, but the cell

reaches its mimum delay in the meantime. If the sender then rejects this ATM ceii, fer

example to reduce an overload situation, it must. infant} the receiver that this ATM cell

will net be. repeated any more. It does this using a delay order, which. is treated in the

same way as an aclmmvledgment, but generated by the sender and sent to the receiver."

cols. 1.2-1 3 ;

572. Accordingly, this reference does not disclose initializing the timer when an SDU

is received by the data link layer.

(2) Means for transmitting a “move receiving window” request

573. To the extent Dr. Gibson identifies- the Delay PDU ‘as the move receiving window

request, this message is not sent when a discard timer expires (if such a timer had been

disclosed). This message is sent in response to a selective reject message from the receiver.

Accordingly, Walke does not disclose sending a move receiving Window request when a discard

timer expires.
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n) U.S. Patent No. 6,683,850 (“Dunning”)

574. Dunning discloses a variation on the g0 back-n ARQ protocol for use in system

networking. It is not focused on developing a protocol for wireless transmission.

’i‘i’ttt ptntnttt inittntintt ntttvttittt n ttttt‘iittti int ttnnnmitting;
attain itnttvenn twinning in a finite hitting a painting 9? litiitt,

Winn: intitttinn tint stem ni tittnsniitting tint tittta. in it

iiitirtiliiy tiij pnfiittttt ’fflim tittitn in paint, and tntnittintt stitch
ntnttnt in n imiiitt at n tttttinntttiing nnint nntii twinning,
nitiznt ttn nnitntitttitttigmnnt mljimtiitig {iitii tint-:13 nnnitnt titan

snnnnnnittliy tttttnivttti iii“ an tttttt intiintttittn that. t :tntnittnti
vntninn nit“ tacit tinnitttt institutitsti n2 inns: tint titan witiit:

nimniinnnnnniy ttntznnitting ntitiitinnnt ,nnttitntnt tinmtiing
in tin: nwnttttt isttttntttittn, wannntiinl tnmiyt {if nit 33%an
Witttttn tint intt ntitntntittignti ginnitnt anti 2: nnrtitmiat

finite? it, intiittntttti ity nnntiingg ti singltt itfiimtifiii‘ififigmtfiifit
1W§fiiiig in nttntittn nsttttt tit? tin: tnntstnt 'i‘tttttntinn, it

magin nngntittn tttitnntttitttigtnnnt in nttnt’é in intiitttttn that it

nttttitttt ntnnninitti with the nngttivn ttttitnttwittdgntnttt
.inttitttittn ttt inntt tint: nttttt anti in nimttitttnttttttniy :intiintttn
that nil ntntti’nttt pinkish; incitittnti print tn tint: pne’itnt nnmn

nininti with tint 'tittgnti’ttt tsnittttnttitttigntttni watt: tttnivttti

cnttentiy. Tint preterit ittttnntinn tttnttitiett tt .ttttittttti anti
afipfti‘t’tmii int witttniiing titt- 31%? at tinttt in a nynttttn innit

ntttwtnit that. mints ttittttttngtt tiff tittt ctintttttt in winch tint
ntttitttti and npgtttttttnwiii tit: its-eti if tin-:2 {innit .. ,. rtntitttti in
tittttt tits in than flint. tutti.“ {if tint witttintt, mix that pnttinn ni‘

tin:- ttttitt nttttm inlinwittg tin:- tttttt in ttttanttmiittti, tttntt
int-tit tits tittitn witttittw, an in: tin: ’ptittt an, Ftttiittnnntttt

tintititttt .ttt:,_nnwitttintttnn,tn tint tint {waited in; anti} anti

ntttty pack-tat, thereby impznving; inttnny.

 

Dunning at 3:514:30.

575. Dr. Gibson identifies one short passage in. Dunning as describing this timer, but it

is unclear. how this timer is implemented, and what its purpose is.

innit tttttttttttitittt tint ti coniigtttttnitt inttWti timer int tin:

itnit neitttnwitttigt: again tint}; tttznsnnitttt has; it t: zziigntniiin

itctttiintt ttntnt-tt fttt Niki”; Rather than nnng _ tin: stink, n
itttnnnnttttt tint: inn; tint tinting}: tititttt {ftfittttitR-I‘ is nifiiignti it:

tttttm tin; uncitiiwrztijic packet, in tin. martin.

 

 

Dunning at 9:56—9:60.~
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('1) Said discard timer being initialized when said service data

unit is received by said data link layer

576. Dunning discloses the use of an “interval timer,” but Dunning does not explain

when this timer is meant to be, initialized- Dr. Gibson identifies one short passage in Dunning as

describing this timer, but it is unclear how. this timer is implemented, and what its" purpose is.

Thus, Dunning does not disclose initializing a timer when an SDU is received by the data link

layer.

Bach “transmitter 333:5}. cantig‘ssabie images; timer for ties
link, aeiinnwiefigc cynic, finch {intensities has a caniiguraiiie

*itsratlnn nannies for was: Raine: than arranges: the link, a
transmitter that has ma innings either sweater is chilfgcd in

return the ninieiivesahie packet, in its sources

Dunning at 9:56-9:60.

, (2) Said service data unit being discarded by said transmitter
and said receiver when said acknowledgement message is not:

transmitted for said at least one protocol. data unit and said

discard timer expires.

577. Although Dunning discloses an “interval timer,” Dunning does not specify that

packets are to be discarded when this. timer expires Rather this timer may be used to control,

retransniissions or update the iteration counter. While Dunning states that a transmitter may run

through “either counter,” it is unclear What this statement means given that Dunning only

discloses one counter, Finally, Dunning does not disclose discarding packets. Rather, Dunning

discloses returning undeliverable packets- to their source. Such a system may result in the

packets being r'e—prepared- for transmission. This scenario is not unlikely given that Dunning is

not specifically concerned with wireless transmission
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(3) Means for transmitting a “move receiving window”

578. None of the citations included in Dr. Gibson’s report disclose this limitation.

Dunning does not specify the operation of a receiver in sufficient detail for this element to be

disclosed. For example, Dunning does not describe window operation, or how a transmitter

could affect that operation.

0) Tasaka, Integrated Video and Data Transmission in the TDD

ALOHA~Reservation ‘Wireiess LAN (“Tasaka IEEE Article”);

579. Tasaka discioses a video and data wireless transmission system. In this system,

the transmitter estimates how long it wiil take to transmit each packet. Each packet also contains

a time stamp indicating the time by winch the packet must. be received (Dvlnax); If the transmitter

cannot send the packet to the receiver within that time limit, the packet will be discarded.

25 Packet Biseai‘d Central

Iii iiiis paper} we also examine site sppiieaiiiiiiy {if a packet
discern! (PE?) fi‘flfiifli} atheiiie iii the. sides transmission to
meet: the daisy reqaiiiimems Each aides frame mast: be

received Ily "i255: aiigiiiiia'tiii'iii mitiigg iii? flit“: {iiiiitiimtimi with
a delay ire than is tiiiesheid militia, “which depends {if} tits

sippingatioiii Thisimpasse a desist} based {iii the MiiC Ewes.

Let ifipmm denim the deiay apps}: iiiiiiiiiiiii the 1M6

layer The satires terminal and the iiase station discard sides
packets Wight flawed ixiiiie of: more than flymmi Specific xiy?
when tails- base sistaieii aiiec'ates siotsi it: inspects the time

stamp iii each. iii-ties park? and examines wit-ether ’ti’ie 13256555
can be tieIiireiied iii the tiestiiisitioii ‘ivitiiiiii first”: if stain the

base staiiiiii dis-cards the iiiiiiiizeti‘i

 

 

Tasaka at 1389-90.

580. Tasaka does not specify when this time stamp is assigned. However, Tasaka does

indicate that the time stamp is inspected at the physical layer when allocating slots for packets.
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(1) Said discard timer being initialized» when said service data
unit is received by said data link layer

581. Tasaka does not disclose a timer being initialized when an SDU is received by the

data link layer. Instead Tasaka discloses that a time stamp is applied to a packet at an

unspecified time, and that this time stamp is inspected when the packet is passed to the physical

layer. None of the citations identified by Drs. Heegard or Gibson specify when this time stamp

is applied. It appears that Tasaka does not consider the importance of selecting an appropriate

time for timer initialization.

(2) Said service data unit being discarded by'said transmitter
and said receiver when said acknowledgement message is not

transmitted for said at least one protocol data unit and said

discard timer expires.

582. Tasaka does not disclose discarding a packet when a discard timer expires.

instead, Tasaka discloses estimating how long it will take to process and send a packet, and

discarding the packet if. that process can-not be completed within a threshold time. This approach

is more complicated and less reliable than the ‘223 invention.

(3) Means for transmitting a “move receiving window”

' 583. None of the citations included in Drs. Heegard’s or Gibson’s reports disclose this

limitation. Tasaka does not specify the operation of the receive buffer in sufficient detail for this

element to be disclosed. For example, Tasaka does not describe window operation, or how a

transmitter could affect that operation. ‘

3. Response to Alleged Obviousness References

584. As explained above, none of the asserted Obviousness references disclose

initializing a discard timer when an SDU is passed to the data link layer or sending a move

receiving window request message when a discard message expires. Accordingly, no

combination of references can disclose those limitations. Even if one or more references
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disclOses One of these limitations, it is not obvious to combine elements from different ARQ

protocols without further analysis. For example, commands and messages in one protocol may

have unexpected or undesirable effects when introduced into a. different protocol. I note that Dr.

Gibson has not undertaken an analysis to ensure that the protocol of Tasaka, for example, is

compatible with the protocol. ofWaike. ‘

585. I specifically disagree with Drs. Heegard and Gibson’s contentions that Bakker in

combination with other references that disclose discarding packets at the receiver render the

asserted claims of this patent obvious. Bakker’s system selects packet and frame sizes, QoS

parameters, and other features designed to work together, It is not obvious that this system could ,

achieve, the same results by simply discarding packets renewed at the receiver. Such a change

could require modification of the: ARQ protocol, the timer mechanism, or frame size for

example, to ensure that data istransmitted quickly and efficiently.

4. Response to Dr; Gibson’s Section-112 Arguments

586. I disagree that the asserted claims of the ‘223 patent fail to comply with the

provisions of 35 USC § 112. Some of Dr. Gibson’s arguments appear to relate to infringement

issues. Accordingly, I hereby incorporate my infringement report.

587. Dr. Gibson contends that, the limitation “said data Iink layer segmenting said

service data unit into at least one protocol data unit” andthe limitation “assembling said at least

one protocol data unit back into said service data unit” is indefinite, lacks written description,

and is not enabled. Dr. Gibson appears to contend that if an SDU is segmented into only one

PDU, it is not segmented. I disagree. Segmentation refers to preparing an SDU for transmission

to a different layer, A PDU is used for thispurpose.47 When a PDU is received, the receiver .

47 See generally ’223 patent at 3:49-4:27; 5:49-6:25.
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must extract any SDUs for transmission to higher layers. This process works just as well for

multiple- PDUs or a single PDU. Even some of the prior art references cited by Dr. Gibson

recognize that the number of segments in a PDU may vary. Accordingly, there is no reason why

a PDU may not contain one SDU. Even if the term “segmenting” did refer to dividing an SDU

into more than one PDU, the claim clarifies that it covers a situation where an SDU is segmented

into “at least one” PDU.

E. US. PATENT No; 6,772,215

588. Dr. Gibson and Dr. Heegard allege that the asserted claims of the ’215 patents are

anticipated by prior art. I disagree. None of the references cited by Dr. Gibson or Dr. Heegard

teaches or discloses all the limitations of the asserted claims.

589. Dr. Gibson and Dr. Heegard also allege that these references render the asserted

claims of the “215 patent obvious either alone or in combination with one or more other

references. I disagree. None of the prior art references taught or disclosed all limitations of the

asserted claims. Dr. Gibson and Dr. Heegard further did not identify how a specific combination

of references would render the asserted claims obvious, and without doing so they cannot meet

the requisite clear and convincing evidentiary standard. As discussed below, none of the

references identified by Dr. Gibson and Dr. Heegard- teaches each limitation of the asserted

claims of the ’215 patent. Nor does any identified combination of reference render such claims

obvious.

590. The application that issued as US. Patent No. 6,772,215 entitled “Method. for

Minimizing Feedback Responses in ARQ Protocols” was filed on March 29, 2000 and a

provisional application was filed on April 9, 1999. The ’215 patent issued on August 3, 2004.
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591.

the ‘215 patent against Defendants.

construction:

215 patent
Claims 1, 15,
25

’215 patent
Claim 45

’2 l 5 patent
Claim 45

1. Claim Construction

Ericsson asserts claims 1, 2, 4, 6, 8, 25, 26, 29, 32, 34, 45, 46, 49, 52, and 54 of

responsxve to the

receiving step,
constructing a message
field . . . including a type
identifier field

means for sending a

plurality of first data units
over said communication

link to said second peer
entity

means for receiving said

plurality of first data units,
and constructing . . .

The parties have identified the following terms for

responswe to the receiving step,
generating a message field
including a field that identifies the
message type of the feedback
response message from a number
of different message types

Recited Function: sending a

plurality of first data units over
said communication link to said

second peer entity.

Corresponding Structure: the

sender of a peer entity or

e tuivalents thereof.
Recited Function:

receiving said plurality of first
data units, and constructing one to

several message fields for a
second data unit, said one to

several message fields including a

type identifier field and at least
one of a sequence number field, a

length field, a content field, a
plurality of erroneous sequence
number fields, and a plurality of
erroneous sequence number

length fields, each of said .
plurality of erroneous sequence
number fields associated. with a

respective one of said plurality of
erroneous sequence number
length fields

Corresponding Structure:

the receiver of a peer entity, sec
’215::29~30, whereby different
mechanisms can be used to

indicate erroneous data units so as

to optimize performance, see
’215::5:53—56, and the

mechanisms refer to any of the
methods described for
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responsrve to the reeeivmg step,

generating a message field
including a field identifying the
type of feedback response that is
selected from multiple available
feedback responses in order to
minimize the size or number of
feedba k resonses

Recited function: the

transmission of first data units by

a first peer unit to a second peer
unit

Corresponding Structure:
Invalid

 
Recited function:

receiving the plurality of first
data units and generating a

message field including a field

identifying the type of feedback
response that is selected from

multiple available feedback
responses in order to minimize
the size or number of feedback

responses.

Corresponding Structure:
(a) FIG. 4, FIG. 5, FIG. 6, Table
1, 3613, 36-42, 4:1—54, 5:50-

6:49, 6:55~64, 7:28—51 (b)
Invalid under 35 U.S.C. § 112,

111] 2, 6
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w.~.\ . ., a.

constructing a bitmap feedba k
response message disclosed at
’215::3: 17—28 and ’215::6:8—48,

any of the methods for

constructing a compressed bitmap
feedback response message
disclosed at ’215::6:49-54, any of
the methods for constructing a list

feedback response message
disclosed at ’215::2:63—3:16 and

’215::7:28—51, and/or the method

for constructing a feedback

response message combining the
list and bitmap methods, and any

equivalents thereof
 

 
592. Regardless of which party’s construction the Court adopts for these two terms, my

conclusions regarding the invalidity of the ‘215 patent remain unchanged.48

a) “responsive to the receiving step, constructing a message field . . .

including a type identifier field”

593. I have concluded that none of the references identified by Dr. HeegardAor Dr.

Gibson disclose “a type identifier field.” This conclusion remains the same under either party’s

construction. Under Ericsson’s proposal, the field “identifies the message type of the feedback

7

response message from a number of different message types.’ This means that for a given

feedback response, there are different types that may consist of formatting differences to be

anticipated by the system by use of the type identifier field. The ‘215 patent distinguishes the

type identifier field from the field that defines the category of feedback message being

transmitted—which has a known format. For example, the ‘215 patent discusses a prior-art

“PDU_format” field which defines the feedback response, but does not indicate a type for that

feedback response:

#8 I raiderstand that the Court may construe the. terms of these patents in ways that differ from the parties’ proposals.
I reserve the right to update or supplement this report ifnecessary based on any rulings from the Court.
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594. In the prior art, the type of the feedback response was fixed for any given

feedback response. In the prior art depicted above, an S-PDU was defined to present data in a

list format (as Shawn in Fig ,2) er defined in present data in a bitmap format (as shown in Fig. 3); ‘

The ‘215 patent introduces a “type identifier field” which indicates the type for a given feedback

response, allowing the contents of the feedback response to vary in how they are formatted.

   
 

595. As explained more fuiiy below, none of the references identified by Dr. Heegard

or Dr. Gibson disclose this claim limitation;

596. The patent’s discussion of the prior art is Consistent with how the inventors

developed the patented invention. The inventors were involved in standardizing Wideband

CDMA. The draft specification at the time offered the functionality to distinguish between

different types ofPDUs, but it. did not contain a type identifier field which indicates the type of a

given feedback response. As a result, Ericsson submitted this functionaiity to the standard. The
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fact that this submission was ultimately accepted by members of the standard setting

organization provides objective evidence that the asserted claims are not invalid.49

597. Moreover, during prosecution, the patent office initially rejected the claims of the

’215 patent. In response, the applicants amended the claims to clarify that. each. feedback

response must contain a type identifier field.50 With this novel aspect included in the claims, the

patent issued.

598. Under Defendants’ proposal, the service type identifier must be selected to

minimize the number of feedback responses. Because this construction arguably introduces

additional limitations into the claims, it does not affect my opinion that the references identified

by Dr. Heegard and Dr. Gibson'do not disclose a type identifier field.

1)), 1.12 if .6 Menns—ForLimitatmm

599. The Defendants have argued for a finding that the “means for sending . .- .” and

“means for receiving . . .” terms of claim 45 are invalid. For the purposes of my analysis, I have

presumed these terms are valid and reserve the right to alter my opinions should the Court hold

otherwise.

2. Response to Alleged Anticipation References

a) Seo ’176 Patent

600. Sec provides fora redundant NAK mechanism, in, it combines bitmaps and lists-

in the NAK. Sec describes a new NAK format that is larger than what it refers to as a prior art

NAK format. Seo does not acknowledge that increasing the size of a NAK frame can, decrease

throughput. Instead, Seo focuses on providing more information in the NAK frame so that fewer

total NAK frames may be sent. This is in contrast to the ‘215 patent which focused on reducing

49 See generally Erik Schon Depo. at 2161-2325; Michael Meyer Dcpo. at 18511-19725.

5° See ’215 patent prosecution history, January 7, 2004 Response to Office Action.
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the Size of feedback responses. In other words, 560 is aimed at solving a different problem from

the ‘2 15, patent, and it does not acknowledge the problem the ‘2 l 5 patent solves.

field:

601.

602.

(1) Sec ’176 Patent Does Not Disclose a “type identifier field”

as Required by All Asserted Claims of the ’215 Patent.

Figure 4 Shows the format of this NAK:

Imam (are)

 
FIG. 4

"like iielil, 3‘3135’3‘3333333333 13336 St 3913 Sequence 332333333 33f
:3 {73.33.33 3:33:33 {mm $7333: wilt . V 
 333m FEREéfi‘ {:3 33233233 only it 333 of m Nix}: 3316.. he 331E332» £35

“90" 333333 332333 case-3 The: $33133 {9835? 3333333333 the 33 bit

 :33" 311 $3 33333333133:3333333333333 ale: 35333132331343: ~ .
(33° 3333‘: NAK and it); what 3333333323323; “‘80” 3331313331 ill-Ch 32:33;

(Seo ‘ 176 Patent at Col. 2: 10-17).
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603. When. describing the Figure 4 NAK format, See describes when certain fields

“exist” based on the NAKflType field. Sec does not explain what it means for a field to exist or

not exist, other than to explain that a field not in use is one filled with 00’s. This is consistent

with claims 10 and 23 of See, which require a NAK containing all of the fields shown in Figure

4. The patent office would never have allowed such claims if they were not supported by the

specification. This is further consistent with the fact that Figure 4 depicts only one padding

field-i.e. there is no separate padding field following the last NAK_Map that would be needed

to pad the frame to the needed frame length. '

604. The NAK_TYPE field is not fully defined in See, although Seo provides enough

space for four variations of the NAKgTYPE field, it only provides an explanation for values

“00” and “01.” These two values are used to specify whether the FIRST, LAST, etc. fields will

be filled with 00’s or whether the NAKgit/1A? fields will be filled with 00’s. Because the

NAK_TYPE field. merely identifies which fields have non-zero content, it does not specily the

format of a feedback response. Accordingly, it is not a type identifier field.

(2) Sec ’176 Patent Is Not Enabling Prior Art.

605. Moreover, Seo is not anticipatory prior art because a person of ordinary skill in

the art could not carry out the techniques. described in Sec without undue experimentation. First,

See’s NAK packet includes a PADDING field of variable length, but does not address how a

system would demarcate the padding field from other data when NAK_Map_Count, NAK_Map,

or NAKflMap_Seq fields “exist.” Second, Seo’s Figure 4 depicts two NAK_Map fields, but

does not specifythe length of the first NAK~Map field or whether it, or the second NAKMMap,

is associated with the NAK_Mapreq field. Third, Seo ‘ 176 states:
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. {latte exist alike helm; NAKkaiMflfitzQ and XEAX MAR

 

   

(Sec ‘176 at Col. 6 at 18-22). Seo ‘176 does not explain what "‘[ilf a value of the field

NAK_MAP_COUNT+1 exists” means, nor would. one of ordinary skill in the art understand its

meaning from this disclosure. As such, a person of ordinary skill the art would not know how to

properly use the NAK control frame of Seo ‘ 176 without undue experimentation.

b) Gong 1996 Article

606. Gong proposes use of Segment Streaming Transport Protccel (“SSH“) ever other

protoeois, such as SNR, which involves the periodic exchange of state information between the

sender and receiver. Gong posits that SSTP is superior in that it minimizes the total number of

transmission rounds, resulting in diminished retransmission overhead. Thus, SSTP reduces the

total number of transmission rounds rather than the number of packets. This is distinguished

from the ‘215 patent, which focuses on reducing the size of feedback responses.

(1) Gong 1996 Article Does Not Disclose a “type identifier

field” as Required by All Asserted Claims of the ’215 Patent.

607. Gong explains that PACKS and SNAKs are the two types of acknowledgements

SSTP uses to convey information. regarding which packets have been accepted and which need

retransmitting. A PACK informs the sender that certain segments have been accepted and can be

released, while a SNAK is used. to request retransmissions from. the sender. Accordingly,

disclosed within Gong is the use of two different feedback messages: PACKS and SNAKS,

depicted as type 3 or 4, respectively, in the following diagram:
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Gong 1996 article at 6794;

608. What Gong lacks, however, is disclosure of a type identifier field. Neither PACK

not SNAK includes a type identifier fieid, disclosing the type of feedback and allowing the

format ofthe feedback to change "based on that type.

c) Mansfield ’249 Patent

609. While the ’215 patent is focused on reducing the size of the feedback responses,

Mansfield focuses on reducing the message traffic through the use of an aggregated

acknowledgement message (“AACK”) indicating which data segments were successfully

transmitted to date, thus, eliminating the. retransmission of those segments successfully received,

while transmitting those segments not successfiilly received.

(1) Mansfield ’249 Patent Does Not Disclose a “type identifier

field” as Required by All Asserted Claims of the ’2l5 Patent.

610. Mansfield discloses the use of an ,AACK to indicate these segments successfully

and, thus, unsuccessfully received as a means to reduce message traffic. Nowhere does

Mansfield teach the use of a “type identifier field” as required'by every asserted claim of the

’2'15 patent. FIG. 9A of Mansfield sets forth anexemplary AACK, essentially the crux'of the

Mansfield invention:
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' Octet?
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Octet9

Octet 10
Octet 11

Octet 12

  590

Mansfield ’249 Patent at FIG. 9A.

61 1. As Mansfield explains,

The AACK message 452, generally depicted in EEG. 9A, has the
first five bits of its bit map 485 set to a value of one. Specifically,

bits one through five of the second octet 480 ofAACK message

452 are each set to a value of one, indicating that data segments

one through five respectively were successfully transmitted.

Id. at col. 13, 11. 16«21. There is, thus, simply no disclosure of the requisite “type identifier

field” in Mansfield.

d) Lucent January 1999 Submission

612. Lucent January 1999 Submission sets forth a proposal to manage the longer

bitmaps associated with the larger window sizes that are required in EGPRS. Part of that

proposal includes, among other techniques, transmission of ARQ feedback through the use of

bitmaps indicating these individual RLC blocks that are received and not received

(ACK/NACK). Thus, while the focus of the ’2‘15 patent is reductioniof the size of feedback

responses, the Lucent January 1999 Submission discusses and seeks out additional techniques for

the efficient transmission of the longer bitmaps required in EGPRS,
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(1) Lucent January 1999 Submission Does Not Disclose a “type

identifier field” as Required by All Asserted Claims. of the ’215
Patent.

633. One of the techniques discussed in Lucent January 1999 Submission to efficiently

transmit the longer bitmaps required in: EGPRS is the use of fields that define the feedback

message-«ASK and NACmehich indicate the RLC blocks received and not received:

 
Lucent January 1999 Submission at l.

614. Nowhere in the Lucent January 1991 Submission, h’aw’ever, is there even a

mention of a “type identifier field,” let alone disclosure of such a field indicating what typethe '

feedback message is and a change in the formatting based on that type. .

e) Lucent March 1999 Submission

615. Lucent March 1999 Submission is a follow-up of the January submission. While

the January submission set forth bitmap size distribution, bitmapcompressibility, and schemes

for management of ACK/NAK signaling; the Decent March 1999 Submission investigates

bitmap compression schemes based on the ITU T.4 standard.

(1) Lucent March 1999 Submission Does Not Disclose a “type

identifier field” as required by all asserted claims of the ‘215

patent ‘

616. Because of the focus of Lucent March 1999 Submissionmbitmap compression

schemes—the use of fields that define the feedback message—ARQ feedback indicating the

block was received or not received—is only discussed in,passing:

  
fiRQ‘ feedbaek in{ZGFRS issignified threaten the usesf hastens regiment,the‘reeeint statesefmdmdual,
‘ to infiltrate is t genesis: bidethas net been reserved » . » ‘ ' . .

sagas amcraters; remixed
 
thetapanama:3thi2
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Lucent March 1999 Submission at 1‘

617. With Lucent March 1999 Submission’s focus neariy entirely onthe disclosure and

testing of a compression algorithm for the bitmap, there is no mention of a “type identifier field,”

let alone disclosure of such a field indicating what type the feedback message is and a change in

the formatting based on that type.

f) ‘WCDMA RLC Protocol

618. WCDMA RLC Protocol describes the RLC protocol—~21 protocol that provides a

range of transport services between an RLC peer entities, such as an RLC entity in the UE and an

RLC entity in the UTRAN. In peer~to~peer communication, PDUs are exchanged between peer

RLC entitieszi V

3. As'knmfledged mode data transfer
RLC receives PflUs flirting}: one ofthe logical channels from the MAC sublayer. The PDUs are placed in the
receiver bttffer‘nniil a complete SDU has been received. The receiver buffer requests retmnsmissimis of PDUs by

sending negative aeknowiedgemems to the peer entity. After that the headers are removed from the PDUs and the
30% are reassembied into a 5m}. Finally the SDU is delivered to the Inglierlayer.

WCDMA RLC Protocol at m

619:. The RLC PDU names and descriptions are provided below:

Formiemiit’y I , Description

Establisiuizem RequeSt infliaiiwtiori

 

RequestArMfiedgeth ‘ ' ' ' " '

V Comteetiou Re§ect

Disconnect Command

Disconnect Ackrwnéletlgenient

Sequenced acknowledged mode data

Sofie-Red Status Report ,., I ..... I ‘ WW

Unsolicited Status Rpm '

Seqnenced unacknowledged strode dam

 
Id. at 15. The USTAT PDU set forth above
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is lmnsmitted upon detection of an enormous transmission of one or more data PDUS. it is used to
inform the transmitter side about nus-sing AMI) 93305 at. the receiver RLC,

620. Id. The WCDMA RLC Protocol describes the use of fields that define the

feedback messages. For example, for the USTAT PDU, the “PDU Type” is a field contained

therein:

USTAT PD'U

 

N(MR)
List Element 1

  
 

(1) VVCDMA RLC Protocol Does Not Disclose a “type

identifier field” as Required by All Asserted Claims of the ’215
Patent.

621. While the WCDMA RLC Protocol discloses fields defining the feedback message

in the form of “PDU Type,” there is no disclosure of a “type identifier field.” There is, thus, an

absence of a field that indicates the type of feedback and allows a formatting change based on

that particular type.

g) Wilson ’526 Patent

622. Among other aspects of the invention disclosed in Wilson is the use of a receiving

station sending a single acknowledgement message that specifies the upper and lower limits of a

range of identification numbers of frames unsuccessfully received, which eliminates the need to

send messages for each identification number for each frame not received, thus, improving the

efficiency of the system.

("1) 'VVilson ’526 Does Not Disclose a “type identifier field” as

Required by All Asserted Claims of the ”2155 Patent.
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623. Wilson discloses a field that defines the feedback message in the form of a

,, “heartbeat,” “reject,” or “selective reject” message types within the supervisory or 8 type frame:

The sumo/h
my type frame is used to send a reject, a setsctiv:
reject, or a status message sailed a heartbeat, along with
the designation of the frame which is being selectivdy
rejected, or the first frame of the sequence which is
being rejected

62.4. Wilson ’526 at-ccl. 13, II. 53—55. The supervisory type flame, as well as the field

defining the feedback message of “heartbeat," “reject,” and “selective reject,” is shown below:
a,”om-«org 9'

3175 26%  ....... . “W““fifii—mmflwmwmu—mwwg

' a mess! mm demusmn
Assist mummies:

)3.””fin-WWW” ”Haummdahwmm””wmmnuqfiflw% SKEW WW fifififlflfi8fi?
asset: W

3‘ S Wfifi fifimfif assesses
sage? MSW Wm n

[(1. at FIG. 3. The foregoing excerpt from FIG. 3 is discussed in detail below:

An 3 type frame is identified is}: a iiogir: I in the first
bit and a logic: (I: in the see-one his 0? the centre! ”talents
The mm sales of bits 3 and 2% of“ the centre! block
latest: whether the 'msmdtzingfmceéving station
from which the: frame was 32:12:: {i} is sending a heart
has: {{3}}; (2)125 reigning a mangoes: of frsmss starting
at the indicating memes number {0,1}; or {3} is some
tiveiy rejecting the frame for the indisatsd sequence
amber HA},

1d, at col. 14,11. 27~35.

625. Accordingly, the foregoing makes clear that While Wilson discloses fields that

define the feedback message (of “heart beatl” “reject,” or “selective reject” within the

supervisory type frame), it does not. disclose what type the feedback message is and, thus, lacks

the claimed “type identifier field” disclosed in the ’215 patent.

h) Drynan ’657
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626'. Drynan discloses a procedure for the transmission and acknowledgement of

information in a packet data transmission system to, ensure only those. packets not received are

retransmitted, resulting in a more efficient. system._ In contrast, the focus of the ’215 patent is the

reduction of the size of feedback responses.

(I) Drynan ’65? Does Not Disclose a “type identifier field” as
Required by All Asserted Claims of the ’215 l’atent.

627. . The procedure disclosed in Drynan ”657 for the transmission and

acknowledgement of information in a packet data transmission system involves the use of a

control field:

 
628.. Dr’ynan ’65? at Abstract. Drynan ’657 describes other means of transmitting the

acknowledgement of receipt ofpackets:

 
Id;

629. The use of piggybacking to: acknowledge successful receipt of” information

packets is discussed. below and illustrated in FIG. 5:
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630..

 
  

 

eitzfzagnsaan seams.
a :aaet'aafiitea

 

631, Id. at col. 7, 11. 28—37..

~ antaaacwsgéewsV , If f i . , '¢y¢ow¢§e mwwrfisiunwfiwww“,MWMV _ , . ‘

antigen—smug~~~~~~,}wavy w'wws. M .. m wgw’wgsmm “a...“  . ”unssewfl,»camamafi. r    
i. \- W¢M0w~§m w-wwiww, W» y'etwmw't -. Pgwggg $4 «wwvw éwfirflh~Ai>~<~vww #weymw.)

/ 15:? K59 ' " '53 35s {~54

632‘ Id. at FIG. 5. Thus, Drynan. ’657 discloses a field that defines the feedback

message. However, no “type identifier field” is disclosed, which would allow for identification

of the type of feedback and formatting change based on that type.

i) Schiebel ’240 Patent

633. ‘Sehiebel discloses a method and apparatus for conveying data between

cOrnmunieations devices, so as to. utilize the most efficient means to retransmit corrupted data by
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. employing a modulation rate specific 'to the quantity of data blocks to be retransmitted. This

results. in efficient use of the radio frequency (RF) channel bandwidth. Thus, while Schlebel

themes on the use of a modulation rate that corresponds to the quantity. of retransmitted data

blocks as a means to efficiently use bandwiéth, the ’215 Patent is focused on reducing the size of

feedback responses.

(1) Schiebel ’240 Patent Does'NotDiselose a “type identifier

field” as Required by All Asserted Claims Mike ’2153 Patent.

634. Sehiebel discloses the use of fields that define the feedback message, as set forth;

in the text and FIG. 2 below:

Upon receiving data message 221} the: target wummtfia
mitten (levies resflmds with another aefimowfiedgzmem mes
sage 2% ACK message 226 mmprises a message heafier
227 and a bitmap The hitmap'u] this case contains two bit
positicms 223, 229 wrxespending to data blacks 222, 223,
raw-diva; Acmwwledgmem message 226 indicates that
one data block {data block 223) was not received by the
target communication device Therefme, the data cantaisecl
in (Rm; block 223 must. be ffiSefif. to the target. communication
device.

635‘ Schiebel ’240 Patent at col. 5, IL 8—17.

 205 580 06 207
A .24 ‘ 23?. i) 2.).“

FEADER DATA DAV 9AM DNABLQCX No.1 BLOCK Rm? BLOCK No.3 BLOCK No.‘

L~(q95x)—>l<——-— (54 am) ~-----------------------------r!

233 224 21; 216 217
 
".3.

2,2 BLOCK No.1 macs m Bum M3 macs: NM

swan «Eugene smgvzm Recsivsa? magma)

 
—— {mew—4

234
, {WA

m. 2

ia-(epsx)—>1a—(apsx)~’l
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636'. Id. at FIG. 2.. While Schiebel discloses fields defining feedback messages, there

is no disclosure of a “type identifierfield,” which indicates the type of feedback and changes the

format of the feedback based on the type.

j} Petras ComNets Submission

637. Pettas provides a detailed description ofa. candidate protocol stack for a wireless,

ATM air interface. Within that. proposed protocol, stack is an “SR/D~ARQ protocol for the real»

time oriented CBR and VBR services”. Petras ComNets Submission at 16. Petras sets forth an

acknowledgement strategy, recognizing that:

. frequent transmission of acknowledgements enables earlier retransmissions and reducks cell de~
lays

a acknowledgements compete with information frames and thus increase delays

633. Id. at 22'. To effectively address these competing factora Petras discloses the

prioritizing of acknowledgements to be transmitted. The focus of Petras, thus, differs from that

of the ’215 Patent, which is focused on reducing the size of feedback responses.

(1) Petras ComNets Submission Does Not Disclose a “type

identifier field” as Required by All Assorted Claims of the ’215
Patent.

639. While Petras discloses. an acknowledgement strategy that employs prioritization

of acknowledgements to balance the need to frequently transmit acknowledgements to reduce

cell delays with the fact that acknowledgements compete with information frames and increase

delays, there is no disclosure of a “type identifier field” that identifies what type the feedback

message is and changes the formatting of that feedback message based on that type.

k) Ayanoglu ’759 Patent

640. Ayanoglu discloses a restoration mechanism for use in ATM networks having

wireless links, whereby a failure message is generated to indicate the failure of a network

element and to identify the particular failed element, so as to eliminate that failed element from
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the routes in the ATM networks. In contrast to Ananoghi, the ’215 Patent is focused on reducing,

the size of the feedback responses.

(1) Ayanoglu ’759 Patent Does Not Disclose 1a “type identifier
field” as Required by All As‘serted Claims of the ’215 Patent.

641. Ayanoglu discloses fields that define the feedback message—namely, the “ACK

identifier”:

Referring to FIG. 22,
there is shown one preferred teem-seminary of a block
acknowledgment (ACK) control message 224. The ACE;
message is transmitted from the «swim: ofa transmissinn to

the: transmitter of that transmission in order to acknowledge
the receipt of message-s. As has been described previously,
there are three types of control messages, ACK, BOP and
E012 Each wntml message begins with a minim! message
identified field 250 (1 hit) that is equal to 0, thereby
identifying the message as a eontmt message. Asecond {kid
25?. is an ACE identifier. also 1 hit, which is set to 0 so as
to identify this message as an mimowicdgmem mamag6,

642. Ayanoglu ’759 Patent at col. 20, 11. 16~27. FIG. 22 described above is set forth

below:

FIG. 22

253 256

224WM—F_HEACKROltLEDBEKENT aims54h
\AilK IGENIIFKR

comm. MESSAGE ’ 8”
i1 BIT)

643. 1d; at FIG- 22. Whiie Ayanogiu discloses fields that define the feedback message

(the “ACK identifier”), no disclosure is made of a “type identifier field” as claimed in the ’215

Patent.

3. Response to Alleged Obviousness Combinations

2) Combination of SSCOP Protocol with GPRS Radio Interface

644. SSCOP' discloses a peer—to—peer protocol for the transfer of information and

control between SSCOP entities, and it specifies the interactions between SSCOP and an SSCF,
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SSCOP and the AAL Gammon Part, and SSCOP and the AAL management plane. In Specifying

these interactions, SSCOP discloses “STAT and USTAT PDU coding-s”. SSCOP Protecol at p.

16, § 712.5. The PDU namesa as well as the PDU type field, descriptionj and functionality are set

forth in Tabie 2112.21 110 of SSCOP. STAT and USTAT PDU codings are defined as fellows:

l} _ ETAT P1311 {5131117511212} 5211111113: 1163;312:1511}

The STAT mm is 11514111111 reégzmté 1:13 1:, 511111.13 m1131€31§¥§l1 11311311210111“? {17mm 3 9:11:11 3313011 (12:11:11?

11 contains nuemwmm mgméihg 1hr, mmgéen 5mm 01" 131’} 1313115, 13161111 in122mufi§zm 11:: 1111:: 91:11:"
1131353211th and 11141: 5121311121111: 1211112111111 {RPS}; {11 1311: 1’01L3312111 in 11111161111 is: in 1113;131:111

:11} 1351131 1131] {ijxxwiifiimé {11511113 Regmm}

11% {1531135113311 is 115m} in msgamc? {e 1: (11111113111111 1311:1131: 111mm: 1111:1211in 131111313113, 1:331:11 131111221:
11311131131161; 111’ 11112 31313131212151: 1.111111%: 1:11 1111.1 11121 FDIL It 6112111111111 11111111111101; mg:n;img the renepiien
$133211; :11 111} 913112 and 1:111:11: mthmzaiinn 113: 1111: 2m 1133111111116:

645. Id. at 10, § 7.1. Figures 5/Q.2110 and 6/Q.2110 set forth the format of the STAT

PDU and USTATPDU, respectively:

 

    

 

 6 2* 1s 5 a 13 2 1 1'1 mews-9w)?

646. Id. at 11, Figure S/Q.2110: Solicited Status PDU (STAT PDU).

—

 $755 4331 ,, ., H H_ H . ,, ,,, . . msggfiéfié

647.. Id. at 12, Figure 6/Q.2110: Unsolicited Status PDU .(USTAT PDU).
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648. GPRS Radio Interface prOVides a description of lowerslayer functions of GPRS

radio interface, including:

«' fire some shirts-i ta highways: femiiees,

~ The distribution ofrename {deaths in) intestinal grows,

~ 13; detention at“ the amenities stead: finetiara} group and their media (intimim in. the seam}; mgr-timers,

« Sarita ministries for rah finniimni gimp, Minding a tirade} (headgear: ofhint arias-5 are} inibmmii‘ml
than are to in provided, mi

- amaid of chainsaw intonation this:was; and tents-ea: the fixation.

649. GPRS Radio Interface at 9. Given the focus of GPRS Radio. interface, it does not

disclose fieids defining the feedback message, as found in SS’CQP Protocol.

(1) Neither of SSCOP I’rotocol nor GPRS Radio Interface

Discloses a “type identifier field” as Required by AllAsserted
Claims of the ’215 95183111.

650. One of ordinary skill would not have been motivated to combine SSCOP Protocol

with GPRS Radio Interface or use the methods and instrumentalities disclosed in SSCOP

Protocol in practicing or creating the methods and instrumentalities disclosed in GPRS Radio

Interface, and/or vice versa. The fact that individuals who authored those references were

V members of connnon technical organizations and the references involve the same subject matter

is not sufficientmotivation to combine those references.

651. Moreover, as set forth above, SSCOP Protocol discloses fields that define the

feedback message—specifically the “PDU Type” field. It does not, however, disclose a “type

identifier field” that indicates the type of feedback and changes the format of the feedback based

on that type. Likewise, GPRS Radio Interface provides no disclosure for the “type identifier

field” element of the ’215 Patent. Accordingly, assuming arguencio that there was a motivation

to combine those. two references, which there Was not, given that neither discloses the “type

identifier field”element of the, ’21 5 Patent, such motivation Would be immaterial.
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b) Combination of Intel Day ’116 Patent with Intel Drottar ’704
Patent

652. Intel. Day discloses a network management service for facilitating the

management of network management applications. Part of that network management service is

use of a field that defines the feedback message, in the form of a “packet type field”:

The necket type fielfi 336 mi file tweeter éa’iagrmn 338

intiicatee the request {it reply {gage {or the current packets Per

examgl‘e} musket type 3% will infiieate whether the entree!

reqneet is an epen, elm, cancel, rate. The figranftwgize field

3&8 seeeifies the maximum packet size that can be accented

by the eeader at? the datagram (he, ciatagmm 3%).

653. Intel Day ’116 Patent at col. 7, 11. 20—25. FIG. 3 sets forth an example file

transfer datagram centaining the “packet type field”;

Glient Serve!
Data Data File

HandleR PACKET durum
3 TYPE Um<7ammm75 MOZWCQmm Dm<mmmmx csc-4>--Im 
 

Data

1 parm 1 1 0mm 2 Length fiATAIndicate:

 

320 322 32‘: 1326

654. It}. at FIG. 3'. The packet type field is also represented in FIG. 6, which is an.

example ofa datagram communication packet:

 

DATA
Lengthmozmcpmm om<mmwmz

R
E
SI
E
R
V
E
D 

Id. at FIG. 6.
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655. While Intel Day discloses a‘field’that defines the feedback message, Intel Drottar

does not. Intel Drottar is focused on solving

the emblem

of: {leveleping a method and separates for controlling the

flew of data between and-ea in a system area newer-ta that.

{me-roves the etiieieney or“. the mmmnnieatien Mtttout

nearly eernylteating the processing at the receiving end.

Intel Drottar. ’704 Patent at col. ‘27, ll. 27—»31.

(1) Neither of Intel Day ’116 Patent nor Intel Drottar ’704

Patent Discloses a “type identifier field” as Required by All
Assorted Claims of the ’215 Patent.

656. ' There was no motivation to combine Intel Day with Intel Drottar, nor was there a

motivation to use the methods and instrumentalities disclosed in Intel Day in practicing or

creating the methods and instrumentalities disclosed in Intel Drottar, and/0r vice versa. The fact

that individuals who authored those references were from the same company, those references

share common subject matter, and the patents applications were filed a year apart is not sufficient

motivation to combine the teachings of those references. Even if there was such a motivation:

because neither reference discloses a “tyre identifier field”, which is required of'every asserted

patent claim, neither reference, either separately or in combination with one another anticipates

or renders obvious the inventions disclosed in the ’215 Patent.

c) Combination of Wilson ’526 Patent with GPRS Radio Interface

657. There. was no motivation to combine Wilson with .GPRS Radio Interface, nor was

there a motivation'to use the methods and instrumentalities disclosed in Wilson in practicing or

creating the methods and instrumentalities disclosed in GPRS Radio Interface, and/or vice versa.

The fact that individuals who authored those references were members of common technical-
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organizations and that the references involve the same subject matter would not have been

sufficient to motivate one of ordinary skill to combine the references’ teachings

(1) Neither of Wilson ”526 I’atent nor GPRS Radio Interface

’Discl’oses a “type identifier field” as Required by All Asserted
Claims of the ’215 Patent.

658. Even if there was a motivation to combine Wilson with GPRS Radio Interface,

given that neither discloses a “type identifier field”—-a requirement of all asserted claims of the

’2-15 Patent—the references cannot individually or combined anticipate or render obvious the

inventions claimed in the ”215 Patent.

(1) Combination ofDrynan ’65? Patent with GPRS Radio Interface

659. One of ordinary skill would not have been motivated. to combine Drynan with

GPRS Radio Interface or use the methods and instrumentaiities disclosed in Drynan in practicing

or creating the methods and instmmentalities disclosed in {WRS Radio Interface, andfor vice

versa. The fact that individuals who authored those references were members of common

technical organizations and the references involve the same subject matter is not sufficient

motivation to combine those references.

(1) Neither of Drynan- ’65? Patent nor GPRS Radio Interface

Discloses a “type identifier field” as Required by All Asserted
Claims of the ’215 Patent.

660. Even assuming that One of ordinary skill in the relevant field had been motivated

to combine Drynan with GPRS Radio Interface, given that neither discloses a “type identifier

field”——a requirement of' all asserted claims of the ’215.Patent-—-the references cannot on their

own or combined with one another anticipate or render obvious the inventions claimed in the

’215 Patent.
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e) Combination of Luc‘ent January i999 Submission with the Lucent
March 1999 Submission and GPRS Radio Interface

661. No motivation exists to combine Lucent January 1999 Submission. with the

Lucent March 1999 Submission and GPRS Radio Interface. That individuals who authored

those references were members of common technical organizations and that the references

involve the same subject matter is not sufficient motivation to combine the teachings disclosed in

those references.

(1) None of Lucent January 1999 Submission, Lucent March

1999 Submission, or GPRS Radio Interface Discloses a “type

identifier field” as Required by All Assorted Claims of the ’215
Patent.

{362. Even if one of ordinary skili in the relevant field had been motivated to combine

Lucent January 3999 Submission with Lucent March 1999 Submission and GPRS Radio

Interface, given that none of those references diseioses a “type identifier field”——a requirement

of ali asserted claims of the ’215 Patent—the references. cannot on their own or combined with

one another anticipate or reader obvious the inventions claimed in the ’2 15 Patent.

4. Response to Section 112 Arguments

a) “minimizing feedback responses in an ARQ protocol”

663. Drs. Heegard and Gibson argue that the independent claims of the ’21 5 patent are

invalid as indefinite, lacking written description. and not enabled due to the phrase contained in

the preamble “minimizing feedback responses in an ARQ protocol.” In my opinion, a: person of

ordinary skill in the art would not read this portion of the preamble as a‘limitation of the claims.

Rather, thisdescribes a possible use for the claimed invention.

664. Regardless, this use is supported by the specification which explains that feedback

responses can be minimized by switching between, for example, list and bitmap responses. The
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patent even provides multiple tables indiCat-ing when to use'different types of responses.“ Based

on this infonnation, aperson of skill in the art Could use known techniques to implement the

claimed invention. Accordingly, the independent claim preambles are supported by the

specification such that a person of ordinary skill in the art would be enabled to practice the

invention.

b) “responsive to the receiving step”

665. Drs. Heegard and Gibson argue that the independent claims of the ’215 patent are

invalid as indefinite, lacking written description and not enabled with regard to the limitation

“responsive to the receiving step.” However, the complete limitation reads: “responsive to the

receiving. step {ie “receiving said plurality of first data u’uits’] constructing a message field for a

second data unit.” The second data unit referenced in the claim is the feedback response. The

‘215 patent provides, ample disclosure that this feedback response is generated in response to

receiving data units. It also describes how to construct the feedback response and provides

exemplary figures.52

c) “means for receiving said plurality of first data units, and

constructing one to several message fields for a second data unit, said

one to several message fields including. a type identifier field and at

least one of a sequence number field, a length field, a content field, a

plurality of erroneous sequence number fields, and a plurality of

erroneous sequence number length fields, each of said plurality of

erroneous sequence number fields associated with a respective one of

said plurality of erroneous sequence number length fields”

666’. Drs. Heegard and Gibson argue that the independent claims of the ’215 patent are

invalid as indefinite, lacking written description and not enabled. with regard to the limitation

quoted above. Drs- Heegard and Gibson appear to argue that this limitation is not, supported in

5' See generally ’215 patent at 3:45-9:50.

52 See generally ’215 patent at 3:45-9:50, figures 1, 4-13.
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the specification because the inventors do not disclose structure. that supports. this function and

7 that minimizes the number of feedback responses in an ARQ protocol. Accordingly, this

argument is duplicative of the other 112 arguments discussed above. Dr. Heegard also contends

that to the extent this claim limitation requires disclosure of an algorithm, the patent does not

disclose such an algorithm. However. the patent does explain how to select between list, bitmap,

and hybrid feedback responses. Accordingly. the patent enables one of skill in the art to practice

this use of the invention using known techniques.

X. CONCLUSIQN

”667. As discussed throughout my report, it is my opinion that asserted claims 1-5 of

the ‘568 patent are valid. Specifically, it is my opinion that none of the references cited by Dr.

Gibson or Dr. Heegard, alone or in combination, render the asserted claims of the ‘568 patent

invalid.

668. As discussed throughout my report, it is my opinion that asserted claims 19 and

22-24 of the "OIQpatent are valid; Specifically, it is myopinion that none ofthe references cited

by Dr. Gibson or Dr; Heegard, alone or in combination, render the asserted claims of the ‘019

patent invalid.

669‘. As discussed throughout my report, it is my opinion that asserted claims 1—3, 11—

14, 19, 21, and 22 of the ‘223 patent are valid. Specifically, it is my opinion that none of the

references cited by Dr. Gibson or Dr. Heegard, alone orin combination, render the asserted

claims of the ‘223 patent invalid.

670, As, discussed throughout my report, it is my opinion that asserted claim 1 of the

‘625 patent is valid. Specifically, it is. my opinion that none of the references cited by Dr.
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