
Ix}Ix)[Ql\)[x] (fl

VINCENT A. THOMAS

UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE PATENT TRIAL AND APPEAL BOARD

TARGET CORPORATION

Petitioner
v.

ESTINATION MATERNITY CORPORATION
Patent Owner

Case No. IPR20l3—00530

(J.S. Patent No. RE43,563)

Before JENNIFER S. BISK, MICHAEL J. FITZPATRICK, and
MITCHELL G. WEATHERLY Administrative Patent Judges.

DEPONENT:
DA TE:

VINCENT A. THOMAS

August 22, 2014

REPOR"ER: ALLIE MCRAE

VIDEOGRAPHER: JAMES DAVID

APPEARANCES:

COUNSEL FOR PETITIONER:

Daniel M. Lcchlcitcr, Esq.
FAEGRE BAKER DANIELS LLP

300 N. Meridian Street, Suite 2700

Indianapolis, Indiana 46204
Telephone: 317.237.0300
Facsimile: 317.237.1000

COUNSEL FOR PATENT OWNER:

Stuart E. Pollack (USPTO Reg. No. 43,862)
DLA PIPER LLP (US)
1251 Avenue of the Americas
27th Floor

New York, New York 10020

Telephone: 212.335.4964
Facsimile: 212.884.8464

[\)[\)[\)K)l\)|—‘l—‘|—‘|—‘|—‘l—‘|—‘|—‘|—‘l—‘ »J>0J[\)|—‘CD®CO\lO‘\LT|nJLOJ[\)I—\©kOOO\lO‘\LT|»J3(,x)[\)|—\
1
2
3

4

5
6

7
8

l—‘|—‘l—‘l—‘l—‘l—'l—‘|—‘l—‘ (1)\lO\U'|J>-L/0K)|—‘OLO
l\)k)K)K)K)l\)|—‘ U'|J>-L/0K)l—‘(DLO

August 22, 2014

INDEX

Appearances 2
Index 3

Examination by Mr. Stuart E. Pollack
6, 267, 271

Examination by Mr. Daniel M. Lechleiter
262, 271, 272

Thomas Deposition Exhibit 1 12
Thomas Deposition Exhibit 2 38
Thomas Deposition Exhibit 3 58
Thomas Deposition Exhibit 4 67

Thomas Deposition Exhibit 5 76
Thomas Deposition Exhibit 6 153

Court Reporter's Certificate

STIPULATIONS

The deposition of VINCENT A. THOMAS, was
taken pursuant to Notice, in the law offices of
Faegre Baker Daniels LLP, located at 300 N. Meridian
Street, Suite 2700, Indianapolis, Indiana

46204-1750. Said deposition was taken for the
purposes of discovery, to be used in accordance with
the Indiana Rules of Civil Procedure.
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VINCENT A. THOMAS

PROCEEDINGS

THE VIDEOGRAPHER: Good morning.

This begins Disc No. l of the deposition
of Vincent A. Thomas, Volume I, in the matter of

Target Corporation, Petitione‘ vs. Destination
Matemity Corporation, Paten Owner, that's been
heard in U.S. Patent and Trademark Offiee,Patent

Trial and Appeal Board, case No. IPR20l3-00530 and

others, regarding patent No. RE43, 563E and others.

Today is August 22, 2014. Current local
time is 9:39 a.m.

This deposition is being held at the Law

Offices of Faegre Baker Daniels in Indianapolis,
Indiana.

My name is James David. I am a
certified legal video specialist, appearing on
behalf of Centext Legal Services, located in Tustiii,
California.

Counselors, please state your appearance

for the record beginning with counselor for
Petitioner.

is Dan Lechleiter. I'm here to represent Petitioner

Target Corporation.
MR. POLLACK: Stuart E. Pollack, DLA

Piper LLP U. S., on behalf of the Patent Owner,

destination Maternity.
THE VIDEOGRAPHER: The court reporter is

Allie McRae, appearing with Centext also, and she
shall now administer the oath.

>l<>l<>l<

VINCENT A. THOMAS, called by the Patent Owner,
Destination Maternity Corporation, having been first 5
duly sworn, was examined and deposed as follows:

>l<>l<>l<

EXAMINATION
BY MR. POLLACK:

Q. Good morning, Mr. Thomas.
A. Good morning.

Q. I know you've been deposed many times
before‘, is that right?

A. That is correct.

Q. Okay. Do you have an estimate about how

many times?
A. It's more than a hundred.

MR. LECHLEITER: Good irioinirig. My riarrie

l\)k)k)K)l—‘l—‘l—‘l—‘l—‘l—‘l—‘l—‘l—‘l—‘ (;Jk)l—‘(DkOCD\lO'\U1»J>(.»Jk)l—‘C)kOOD\l(5\U1nJ>(.:Jl\)|—‘
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Q. Okay. About how many of those were

patent cases?
A. I would estimate that it's -- it's

certainly more than half of those cases. How much

more -- I haven't -- I haven't actually tracked. I
can go back and look.

Q. And you have also testified at trial
before?

A. Yes.

Q. About how many times?

A. More than sixty times.

Q. And about how many of those times were
patent cases?

A. Again, I would -- would estimate, as I
sit here, I did more than half of those. And the

specific number, I'd have to go back and look.

Q. How many times have you testified at
trial regarding commercial success?

A. Well, I do a lot of work with regard to,
and have testified on a number of, patent

infringement cases. And in many of those cases, the

issues related to the success of the product and the
impact that a patent, or a claimed feature of a
patent, would have on the product would be at issue.

So, in many of those cases, I think, the success of

the product is something that I would have addressed
and testified about.

Q. Sure, sure. But -- let me ask you this.

In how many of those cases did you testify about at
trial about commercial success in regard to the
secondary coiisideiation of noii-obviousness?

A. I don't believe that I -- I'd have to --

to double check this, butl don't recall a trial

where I have provided that testimony as it relates

to secondary considerations.
Q. What about in -- in deposition? How

many times have you testified at a deposition
concerning commercial success as it relates to the
issue of non—obviousness?

I recall one deposition.
Do you recall what case that was?
It involved a company by the name of

All right. What company is that?

It's a pharmaceutical company.
. And is VIIV -- is that a generic

pharmaceutical company or a brand name company?
A. I -- you know, I'm -- I'm not certain as

I sit here. I'd have to go back and look at that. I
know there was an affiliation with GSK in that -- in

8
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VINCENT A. THOMAS

that matter. So...

Q. By GSK -- that's GlaxoSmithKline?
A. That's correct.

Q. Do you remember what the product was in
that case?

A. It was a treatment for HIV.

Q. Was it a pharmaceutical for HIV?
A. Yes.

Q. Okay. Do you remember what drug?
A. I don't remember -- I don't recall the

specific name of the drug as I sit here. I'd have

to go back and look at that.
Q. Okay. Do you recall what kind of drug

it was? Was it a protease inhibitor or...
A. It sounds like you have some knowledge

of that area. It was a protease inhibitor to the

best of my recollection, yes.
Q. And do you recall if you were on the

side of the -- of the patent owner or the company

that was challenging the patent?
A. I believe I was representing the patent

owner in that case, or was retained by counsel who
was representing the patent owner.

Q. Did you testify at trial in that case?

Do you know why not?
It settled.
What court was that case i11?
It was in Delaware.

What counsel were you working with?
The law firm was Mayer Brown.
Is that Lisa Ferri, or who?
That's correct.

. So, what was it you were saying about

the co mercial success of the drug in that case
involving VIIV?

It was VIIV.

Sorry?
It's V --

Okay.
It's V --
-- VIIV.

Yes. To the best of my recollection, I

Q.
A.

Q.
A.

Q.
A.

Q.
A.

Q

?>O?>O?>O?>
was analyzing the success of the product, and what
the success could be traced to.

Q. What did you trace the success to of the

protease inhibitor product?
A. It was the -- the claimed feature in

that case drove the success of the product.
Q. And what -- what was the claimed

K)l\)K)l\)K)|—‘l—‘|—‘|—‘|—‘|—‘l—‘l—‘|—‘l—‘ ab-0JK)|—‘OkO(IO\lO\Lfln-l>-0JK)|—‘OkO(?D\lO\Lfl»-l>-0JK)|—‘
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feature?

A. Well, again, it's been a while since
I've dealt with that matter. But my -- my

recollection is that the -- the pill burden
associated with the protease inhibitor was something

that impacted a patient's ability to actually use

the product. The —— the claimed feature reduced the
pill burden, among other things, or was responsible
for that. A11d that resulted i11 increased sales a11d

market share of the product.
Q. So, was this a patent that concerned

combining more than one drug into one dosage form?
A. I -- I'd have to go back and -- I don't

remember. I don't specifically recall as I sit
here.

Q. In that case do you recall whether --

you're aware that there's a presumption of nexus
when the product being sold embodies the claims of
the patent, correct?

MR. LECHLEITER: Objection to form.
A. I'm not sure that I -- I don't -- I

don't have that understanding, I guess.
Q. I -- are you familiar with something

called the presumption of nexus?
A. I don't know that I am -- I don't know

if tl1at's a legal issue or -- but I'111 not -- as I
sit here, not aware of a presumption.

Q. Okay. But you're not -- you're not an
attorney, correct?

A. That's correct.

Q. Okay. You're not providing any legal
expertise in this case.

A. That's correct. I'm not here to provide
legal opinions.

MR. POLLACK: I am going to mark as
Thomas Deposition Exhibit 1 the Declaration of
Vincent A. Thomas. I11 this proceeding it's called
Exhibit ll-10. And I've also included in one of the

exhibits which are in this proceeding referred to as
Exhibits I 1-1 I through ll-15. We'll mark that.

(Thomas Deposition Exhibit 1, the Declaration of
Vincent A. Thomas, was marked for identification.)

Q. (BY MR. POLLACK:) Ifyou could just
confirm for me that Thomas Deposition Exhibit 1 is

your declaration of exhibits.
A. Is this -- I -- I paged through this,

but -- and I have to look at this i11 absolute

detail, but this appears to be my report.

3 (Pages 9 to 12)
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VINCENT A. THOMAS

Q. Okay. As you sit here now, there is --

there is nothing that you —— as far as you can tell
that's missing or deficient?

A. Not as I sit here, no.

Q. If you could turn to Paragraph 21 of
your declaration, that's Exhibit 11-10 in this file.

A. Okay.
Q. So on Page 15, Paragraph 21, let me ask

you first, who -- who drafted Paragraph 21?
A. Well, it would have been my paragraph,

and I would have asked -- I believe I asked

Ms. Distler to draft this paragraph.
Q. Who -- who is Ms. Distler?

A. She is a managing or -- excuse me, now

senior managing director with FTI Consulting.
Q. Can you tell me the names of all the

people who were involved in -- in drafting this
report, including the attorneys?

A. Well, this report and the related
exhibits in my report, I -- I participated in the

drafting of this report and was provided assistance
from Ms. Distler. It's Carrie Distler and

Mr. Jeffrey Ilmow. His last name is spelled
I-H-N-O-W.

Q. And who is Mr. Jeffrey lhnow?

A. He is a senior director with FTI

Consulting.
Q. Again, what was Ms. Distler's title?

Senior managing --

A. Senior managing director.
Q. Senior managing director.

And for my knowledge, what's the

difference between a senior managing director and a
senior director at FTI?

A. The —— the title of senior managing
director is more senior to a senior director. If

that -- probably rnuddies it a little bit, but...
Q. Okay. What -- what's your title now?
A. Senior managing director.
Q. Okay. Does Ms. Distler report to you in

FTI?

A. We don't have formal reporting in that
regard. I -- I car1 guess, when you say "reporting,"
can you be more specific in terms of what you are
referring to?

Q. Yeah. Are you her boss?

A. You know, it —- it —— I guess that
depends on, you know, what -- what particular
situation you're referring to. I don't know if
there's any formal lines of responsibility or -- or

14
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formal -- formal reporting in our organization.

I do lead the intellectual property
practice for FTI. Ms. Distler is part of that
practice. Certainly, ir1 this case she assisted me

and worked at my direction. But also, Ms. Distler
works on other matters that I am not involved with

and runs matters on her own as well.

Q. Okay. And what -- what about Mr. Ihnow?
Are you l\/Ir. Il1r1ow's boss?

A. I guess, I would give the same type of

response. There are certain engagements where

Mr. Ihnow assists me and works at my direction. He
is part of the intellectual property practice as
well, but there are certainly situations where

Mr. lhnow would work with other professionals within
FTI also.

Q. And just briefly, can you tell me what
is Ms. Distler's and Mr. Ihnow's backgrounds?

A. Ms. Distler graduated from the
University of Missouri, has a degree in economics, I

believe a master's in economics. She's been doing

dispute in financial analysis type of work for, I
believe, the better part of the last fifteen years.

l\/Ir. Il1r1ow, he is a graduate of the

University of Michigan, has a, I guess, a similar

background to Ms. Distler. And he's been doing
dispute analysis and financial analysis and data
analysis work now for the better part of ten years.

Q. Okay. Do you think he also has an M.S.
in economics?

A. Oh, I that -- thatl don't believe so.

Q. Okay. What about bachelor's or CPA?
A. I believe he is a CPA, but I'd have to

-- I'd have to double-check that.

Q. You have a bachelor's in economics, and

you are a CPA, correct?
A. That's correct.

Q. Okay. You don't have any other degrees
in economics, master's or Ph.D_?

A. 1 have a -- 1 am a master at business

administration.

Q. Okay. But no other degrees in
economics, other than the bachelor's?

A. I have bachelor of arts in economics,

yes. And as I said, I have a master's in business
administration. Within that curriculum, there would

have been some economic courses and things of that
nature.

Q. Where's your MBA from?
A. Indiana University,

4 (Pages 13 to 16)
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Q. Is that down in Bloomington or...

A. Well, the —— the —— my diploma is from
India11a University of Bloo1ningto11, although I -- I

took many courses or most of my courses here in
Indianapolis as I was getting my MBA while I was

working.

Q. Okay. Where were you working at the
time?

A. Coopers and Lybrand, which ultimately

became Pricewaterhouse Coopers.
Q. Okay. I remember them back when there

used to be more firms.

How long were you at Coopers a11d

Lybrand?
A. Well, I was at Coopers in total

approximately six years, but that would include not
only my time at Coopers but my time at
Pricewaterhouse Coopers as well.

Q. And what was it that you'd do at Coopers
and at -- at Pricewaterhouse?

A. I was a member of the financial advisory

services practice.
Q. Did you work at all with -- when you

were at Coopers or Pricewaterhouse, with either of
their IP analysis or litigation consulting groups?

A. Well, within the financial advisory

service practice, we performed analysis and services
related to intellectual property. I was part of
that group.

Q. Wha —— what kind of services?
A. Damage analysis i11 matters involving

son1e form of the intellectual property, the
evaluation of intellectual property, and assistance
with licensing analysis a11d negotiations, as well

as —— as royalty audits also.
Q. Did you ever work with Corky Hoffman

when you were there?
A. When I was at Pricewaterhouse Cooper?
Q. Yes.
A Not while I was -- not while I was

there.

Okay. Did you know him?
I did know him, yes.
A11d did you know Phil Green?

. I have not met Mr. Green.

. Okay. Just out of curiosity, did you

know Al Hoffman by the way?
A. I -- I did not know him -- I know --

knew of him but did not know him personally.
Q. Turning for just a second to

OOD\lO\U‘|nJ>(.:.)l\)|—‘
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Paragraph 2l again. So, at first sentence it says,

"It was my understanding that a prima facie case of
nexus is generally made out if the patent owner

shows that the commercially valuable product in
question embodies the features of the claims in

question."

Do you see that?
A. Yes.

Q. Okay. Do you agree with that statement?

A. I agree that I have an understanding of
that -- that's what I was asked to -- at least it's

—— it's my understanding for this matter.
Q. Before this -- before this case, were

you aware of this -- of this principle?
A. As a general matter, yes.

Q. And earlier, I was referring to a

presumption of nexus.
Are you familiar with the term

"presumption" generally?

MR. LECHLEITER: Objection to form.
A. Generally, you can presume something. I

guess, it doesn't necessarily mean that it's, in
fact, the case, but you could perhaps assume or
presume.

Q. Okay. When you are using the term of

"prin1a facie case of nexus," what -- what did you
mean by that?

A. Meaning that there is -- as I go on to
say that -- that there's some sufficient amount of

information in a relationship between the claimed
features, and that those claimed features -- the

relationship between the claimed features and the --
the success, if any, of a particular product.

Q. Did -- did you understand that the --

the law says that, if a patent owner can show that
the claims embody or that -- I'm sorry, that their
products embody the claims, that the law then says
that the patent owner has at least initially
satisfied its burden of proof that there is a nexus
between the claims and the invention with nothing --

sorry, the claims and the product with nothing
further needing to be done?

MR. LECHLEITER: Objection to fom1.
A. Again, I think you're -- you're probably

treading into legal areas, and I'm not here to give
legal opinions. That may or may not be the case,

but again, I'1n not here to provide legal analysis or
opinions.

Q. Okay. Well, when you -- when you gave
your analysis of commercial success, did you

20
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consider whether or not the products at issue here

embody the claims?
MR. LECHLEITER: Objection to fonn.

A. Well, I -- I guess I would answer that a

couple of ways. One is that I'm responding to what
Mr. Green -- in the analysis he set forth. And I

also understand from Mr. Green's analysis that he is
relying on what Mr. Brookstein has done from a

technical perspective. And I also understand that
Mr. Brookstein has only analyzed four pairs of

pants. And I understand there's more than
SKUs that are at issue and included in the sales

information that Mr. Green has analyzed. So in that
regard I think that, certainly, was something I took

into consideration in responding to what Mr. Green
has set forth.

I think also I was asked, and I think,

understand to be appropriate, is to assess the

features associated with the dependent claims and

whether those have an impact on the sales or success
of any of -- of the products that are at issue. And

that, certainly, would be something that I would
take a look at as well.

Q. Have -- have you dealt with analyzing

the non-obviousness of or obviousness of dependent

claims ir1 any other cases you worked or1?
MR. LECHLEITER: Objection to form.

A. I -- I'd have to go back and -- and take
a look. That perhaps could be the case. I've
worked on a number of cases. So, therefore, that
may well be the case.

Q. Right. Well, earlier we talked about
the only case where you gave a deposition at least
regarding commercial success. It was this case
where I get the company name wrong, VIIV?

A. Uh-huh.

Q. I11 that case were you dealing with the
dependent claims or independent claims?

A I' h k -- I'm 11

K)l\)K)l\)K)|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘ ab-0JK)|—‘OkO(IO\lO\Lfln-l>-0JK)|—‘OkO(1)\lO\Lfl»-l>-0JK)|—‘
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Q. Okay. Prior to this case, did you have

an understanding of that analysis?
A. Understanding of what analysis‘?

Q. Of how to look at a dependent claim?
A. Well, I -- I guess I -- I had an -- I

have an understanding that, typically, in performing
economic analysis, you're looking at features of a

product and which features are covered by certain
claims of a patent. That's an analysis thatl
performed in the past, and that's how I understand
such analysis is to be performed. The legal

ramifications is not something that I -- I would get
involved with. I'111 not a legal expert. I'111 11ot an
attorney. So...

Q. Okay. You used the term "features"
several times. In -- in patent law we often use the
word "elements."

Are you familiar with the word
elements ir1 patent law?

A. Just -- just generally. Again, I'm not
an attorney. So...

Q. What's your general understanding of
elements?

A. Certain aspects, I guess.
Q. Okay. Is -- when you are using the word

"features," is that the same thing as elements?
A. I don't -- again, I'm not an attomey.

I'1n not giving legal opinions. So, I don't know

that it would ncccssarily bc the same.
Q. Okay. What -- what do you mean by a

feature of a claim?

A. Well, I -- I guess, to be clear, I'm --
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I'm looki11g at -- for a particular product. You

know, there are features to a product. I11 many
cases you're assessing the impact of those features
to the success or sales or the economic benefits of

the product, whether that's in assessing the

commercial success, assessing the reasonable

royalty, or things of that nature. And so, that's
what, as an economic expert, you typically do, or
what I've typically do11e.

Q. By the way, would you agree with me that
the Secret Fit Belly product is a commercial
success?

MR. LECHLEITER: Objection. Form.
A. Well, I -- I don't know that. I haven't

arrived at that opinion, and I am not sure that you

can ultimately conclude from Mr. Green's analysis
that it is, in fact, commercial success.

Q. Well, let me ask you this. You're not
giving an opinion that's not -- I know -- I am

asking too many dangerous...

Q. Well, how do you -- how do you determine
if a product is a commercial success i11 patent law?

A. Well, you could -- I mean, it depends on
the facts and circtunstances. I guess, there are
certain ways that you can address the success.

Again, it would depend on the situation.
Q. Well, hasn't the Federal Circuit said

that it determined whether a product is a commercial
success based on its market share and sales revenue?

MR. LECHLEITER: Objection. Form.
A. Again, I don't -- I haven't memorized

the case law. I just want to be clear I'm not
giving legal opinions. There may be cases out there
that discuss those issues, and those may be
benchmarks that could apply to a particular case.

26
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Q. Have you applied those benchmarks to
this case?

A. Well, what I can say is that Mr. Green

has failed to apply, I think, those benchmarks. And
so, in that regard I've concluded that he doesn't

have the reasonable basis upon which to conclude
that it's a commercial success. That's what I was

asked to do, and that would be my opinion in this
particular matter.

Q. Am I correct in that your opinion in
this case is simply that Mr. Green hasn't met his

burden of proof in your view of commercial success?
A. Well, I guess, you're -- you're giving

-- you're asking a very general question. I think
that certainly I don't believe Mr. Green has done

the appropriate analysis in support of his opinions.
I also believe that, in addition to that, there's

evidence that would support findings contrary to Mr.
Green's opinions.

Q. What evidence -- what evidence shows

that Secret Fit Belly is not a commercial success?
A. Well, I --

MR. LECHLEITER: Objection to form.

A. -- I think that in response to what
Mr. Green has set forth, and I think that I've

identified i11 my report he's looked at -- as far as
I can tell what he's looked at is that there were

roughly-in sales and -- and profits onthose —— gross pro its on those sales. And that
there was a price differential and others have -- he
clai111s that others have used the patent and
technology. And that leads him to conclude that the

Secret Fit Belly pants are commercial success.

And he's also compared those sales in

relation to non-Secret Fit Belly pants. I think
that that analysis is deficient in being able to
arrive to the conclusions that he has arrived at.

Q. I think that in your statement you may
have confused two different issues in the case. I

want to make sure we're on the same page. There are
two issues, I think, that are involved ir1 your
report and Mr. Green's report. One is whether the

products are commercial success, and the other is
whether there is a nexus between that commercial

success and the claims.
Is tha -- is that fair?

A. Well, I think that's -- those are the

two opinions that Mr. Green has arrived at. And I

believe I responded to those opinions.
Q. Okay. Am I correct that the price
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premium and -- well, let's start witli the price

premium. The price premium —— that actually connect
-- that's actually associated with this issue about
whether there's a nexus, correct?

A. I -- I'd have to go back and look at

Mr. Green's report. He may be attempting to use

that as a reason to suggest that there's —— somehow
there's a nexus.

Q. Well, what did you think he was doing

when you responded to him?
A. Well, 1 -- I would say that, in certain

respects of his report, it was unclear as to what he
was doing, and he was deficient in describing what

he was doing on many fronts. So, but in - in terms
of what he did set forth, I -- I certainly concluded

that it was not sufficient to support his findings

or his opimons in this case.
Q. Well, let me -- let me ask you this. In

the economic analysis of connnercial success, is it

the -- the case that price premium is used to show
that there's a nexus between the invention and the

claims?

MR. LECHLEITER: Objection. Form.

A. Are you talking about Mr. Green's

Q. No, ir1 general.
A. Again, it depends on whether -- that --

that depends on the facts and circumstances whether
that's appropriate or it isn't, whether you look at

a difference in price. And that somehow relates to
the nexus of the -- the patents at issue in that
case.

Q. Well, what's your understanding?
A. That's -- my understanding is that that

could be something you take a look at. But whether
that's relevant or not depends on the facts and
circumstances of the case.

Q. Well, what -- why do you look at the
price premium in your economic analysis of
commercial success?

A. Again, it would depend on the situation,

the facts and circumstances as to whether that would
be sor11etl1ir1g that would be relevant to assess ir1
support of -- or in assessing whether there is a
nexus or connection between the patents and the
success of a product. It may or may not be the

case. It depends on the situation.
Q. Have you looked at a price premium in

the past to examine whether there was a nexus
between the claims and the products at issue in any
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-- not in obviousness analysis that you've done in

the past?
MR. LECHLEITER: Objection. Form.

A. I -- I don't recall if that's something
we did. I'd have to go back and look. That may

have been, that may not have been.

Q. Well, what —— what things have —— have
you looked at in the past to show that there was a
nexus between the claimed invention and the product

in any analyses you did of non-obviousness or
obviousness in the past?

MR. LECHLEITER: Objection. Form.
A. Well, understanding the differences

between the products and what -- in those
differences what -- what is -- what those

differences are, and whether those are covered by

the patents or claims that are at issue. That would
be part of the analysis.

Q. You said "understanding the

differences." What -- what differences are you
referring to ‘.7

A. Meaning you could look at a —— one
product as a comparison to another product and see

if the -- the differences between those products
would be what's covered by the patent or would

include things other than what's covered by tl1e
patent.

Q. And what would that tell you?
A. Well, I would -- it would give you an

indication as to whether making any other
comparisons of those products would be relevant to
the issue at hand. Or could be relevant.

Q. You're aware that Mr. -- Mr. Brookstein

did an analysis -- a comparison of Secret Fit Belly
products to all the claims in this case. You're
aware of that, correct?

A. Well, I -- again I -- I'111 not a
technical expert. So, what all the details and
things that he went through, I don't know that I
could recite that verbatim. I understand that he

has arrived at opinions that the four pants, pairs
of pants, that he analyzed, that certain of those --
certain of the clair11s are embodied -- at least it's

his opinion -- are embodied in certain of those --
those pants.

Q. Uh-huh. And you're aware that Target

has a technical expert i11 this case, Ms. Harder?
A. Yes.

Q. Did Ms. Harder give an opinion saying
that Mr. Brookstein was incorrect or wrong in his
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analysis?
A. Well --

MR. LECHLEITER: Objection to fonn.
A. My understanding of Ms. Harder is that

she was claiming that what is covered by the claims
was -- was -- existed i11 the prior art. That's an

understanding that I have. Now, whether that's in

contrast to what Mr. Brookstein has come up with, I
would -- I would defer it to the attorneys and those
individuals on that front.

Q. Okay. That's a different question. You

don't have —— you're not aware of anyone saying that
Mr. Brookstein was wrong in his comparison of
comparing the claims to the Secret Fit Belly

product?
A. Well, I think that -- that counsel for

Target would disagree with that. And I believe
Target would disagree with that as well. That's my

understanding.
Q. What do you base that understanding on?
A. Discussions with counsel.

Q. What's —— what's counsel's basis for

saying that the claims of the Secret Fit Belly
product don't match -- the -- the claims of the

patents in this case don't match the Secret Fit

Belly product?

MR. LECHLEITER: I'm just going to
object and caution not to reveal any attorney work

product communication.
A. Yeah, I can only say that as a general

matter I have an understanding that it's the
position of Target and counsel for Target that they

would dispute the findings of Mr. Brookstein. That

-- that's just a general understanding. I haven't

gotten into the details. I'm not dealing with
technical issues. So, that's all I know.

Q. Okay. You're -- you're not giving an
opinion in this case that the claims of the patent

don't match or are not embodied by the Secret Fit
Belly products?

A. Well, I'r11 not giving a clai111 from a
technical perspective, but I will say that I am

responding to Mr. Green's assumption that he can use
Mr. Brookstein's analysis and extrapolate it to the

entire population. I would disagree with that, that
that's appropriate.

Q. Well, do you have any -- I know in your
report you said, well, you only looked at certain --

a certain number of pairs of pants. Do you have any
reason to believe that a significant number of
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Destination Maternity SKUs under the Secret Fit

Belly designation do not match any of the claims in
the patents in this case?

MR. LECHLEITER: Objection. Form.

A. Well, again, just to be clear, I'm not
providing technical opinions. I'm not analyzing

Secret Fit Belly and non-Secret Fit Belly pants from
a technical perspective. WhatI can say is,

responding to what I understand has been performed
in this case and what I know, is that there were

four pairs of pants that were provided to

Mr. Brookstein. He doesn't know why they were
provided other than that they were provided by
counsel, which could lead one to conclude that that

is a biased representation of what the population
would reflect.

I think also, even under his own

analysis, he's -- he's concluded that several of

those pants do not embody many of the claims that
are at issue in this case. So, even if you wanted

to use that as somehow a way to extrapolate it to

the population, which I don't believe that that
would be appropriate, but even if you wanted to do
that, using that as a basis would indicate that many
of the claims would not be resident in the

population at all.
Q. Okay. You -- you haven't seen anyone

come in -- come in in this case and give evidence
that certain Secret Fit Belly SKUs do match -- do

not match any of the dependent claims in the two
patents involved in this case?

MR. LECHLEITER: Objection. Form.
A. Could you repeat that question?

THE REPORTER: I can play it back for
you.

A. Okay.

(Record played.)

A. Mr. Brookstein has done an -- that

Mr. Brookstein has performed an analysis. I'm not
providing any technical response or opinions in that
regard. But under his conclusions. There are
several, even of the four that he analyzed, several
of -- of the claims that are at issue in this case

are -- were not present in many of the -- the pants

that he analyzed.
So, I guess in response to your

question, that would be information that I
understand has been put forth in this case.
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Q. I'm sorry. In giving your answer,
did you just say you would include it or would not
include it?

A. You would not.

Q. You would not include it?
A. You would not.

Q. Right. Okay.
So when you -- when you did your

analysis, you didn't include the various

paragraphs of Claim 1?
A. Well, let me just say that I'm

responding to what Mr. Green has set forth, and I
understand that the way in which he performed his

analysis, not only doesn't it differentiate between

the independent and dependent claims, but it doesn't
account for certain other aspects of the sales of
the products. So, whether --

So, on the one hand, the fact that he

hasn't assessed the dependent claims separate, or at
least the impact of the dependent, separate from the
impact of the independent claim is one issue that
I've addressed. And in addition to that, even if

you want to assume -- to analyze it in a way that
he's analyzed it, he's failed to consider many other
factors, as well.

Q. Let me ask you, though, o11 -- let's take
a look, for example, at Claim 6.

Do you have any reason to believe that
the additional element recited in Claim 6 is not

present in a significant percentage of Secret Fit

products?
MR. LECHLEITER: Objection. Form.

A. Well, I guess I would -- would -- I'd
have to refer back to -- well, I guess a couple of
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things. One is that l -- I would have that

understanding because there's been no information to
suggest that it -- it does exist. And I would also

say that in certain respects -- and I don't recall
if this specific claim is one of those, but even

under Mr. Brookstein's analysis of the four pairs

that he analyzed, many of the dependent claims were
not -- did not exist -- were not covered or embodied

within the pants that he analyzed.
Q. Let's talk about Claim -- Claim 6. Was

-- was Claim 6 embodied in the pants that

Mr. Brookstein analyzed and that Mr. Green relied
upon?

MR. LECHLEITER: Objection. Form.
A. Again, I'm not here to -- to comment on

the specific analysis set forth by Mr. Brookstein
and whether it's —— it is or it isn't embodied in a

particular pair of pants. I'd have to refer back to
his report, though, i11 terms he's put -- he's

provided information and hasn't given an indication
as to whether a particular dependent claim is

embodied in some of the pants or in —— within the
pants that he has analyzed.

I'd have to go back and look at that. I
don't -- I just don't recall specifically. Never

having memorized that, but certainly would -- would
want to refer back to his analysis and report.

Q. If his report showed that all the pants
that he analyzed met that additional elen1ent of

Claim 6, how would that affect your analysis?
A. Well, I don't know that it affects -- it

doesn't change my analysis. It doesn't change my
opinions.

Q. Why not?
A. Because I —— I understood that -- would

have understood that in perfonning my analysis if,
i11 fact, that's the case. I'd have to go back again
and look at his report, but either way, my analysis
is what it is, and it doesn't change.

Q. So, even if all the pants that were

analyzed met Claim 6, and there's no evidence that
there were pants sold by Destination Maternity of
the Secret Fit label that don't meet the Claim --

Claim 6, even so, you would still give the same
opinion?

A. Well --

MR. LECHLEITER: Objection. Form.
A. I think that you're -- now you're sort

of -- with all due respect, I think you're
mischaracterizing the record and providing a
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hypothetical --

Q. Well, I'm giving you a hypothetical.
A. Well, a hypothetical that I don't

understand to be the case. I understand

Mr. Brookstein analyzed four pairs of pants. I also

understand that, even under his own analysis, many
of the dependent claims did not exist within those
pairs of pants. I dor1‘t know of any other analysis
associated wit11 the remaining portion of the

population.
And as I've stated previously, I don't

believe it would be appropriate to use what he's
do11e and extrapolate it to the rest of the

population, but even if you wanted to do that, it
would suggest that the rest of the population, and

those pairs of pants within the rest of the

population, would not contain certain —— or would
not embody certain of the dependent claims.

Q. I think earlier vou had mentioned that
there was about in sales, the number
you gave.

A. Well, in terms of the —— the data that

was provided over -- a little over a five-year

period, I believe the -- the number -- the dollar
sales were -- for Secret Fit Belly pants were

aiiroxirnateli somewhere ir1 the vicinity of
B what I want to ask you is by that

did you mean annually or was that over
—— over five years?

A. It was over the five-plus years.
Q. Would ou a ree that normally a product

that soldfiover five years would be
considered a commercial success?

MR. LECHLEITER: Objection to form.
A. I -- I don't know that you could

automatically conclude that to be the case, just

given the information you just provided as a generalmatter.
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Q. Well, what -- what are those factors?

A. Again, you're asking me to —— to now
name factors in a -- in a hypothetical that I don't

have an understand of the specifics of what you're
referring to. I don't know that you could

automatically say that there's a laundry list. I

think you have to assess each situation on its own
r11erits and the appropriate facts and circumstances.

Q. Well, when you assess the situation,

what are you looking for?
A. I'm -- I'm looking for what would be

appropriate, depending on those facts and
circumstances.

Q. Well, you're -- you are presented here
as an expert. As an expert, what -- what things

would you want to assess?

MR. LECHLEITER: Objection to form.
A. Again, I'1n -- I'1n -- you're asking 111e a

very general hypothetical. I certainly am willing

to respond and answer questions relative to the
analysis I've set forth here, and what I think

Mr. Green has failed to do. Happy to do that.
Outside of that, again, you're -- you're -- you're

painting a very general hypothetical that I don't
know it would be appropriate to respond, that it's
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Q. Let's talk about the -- what analysis
you've done before, the one for VIIV.

What factors did you assess in doing

that analysis?
A. Well, I --

MR. LECHLEITER: Objectio11 to form.

A. I guess, that I -- I don't know if this
is -- if -- if what 1 -- the analysis I perform is

confidential. I would say that the work that I
perform is confidential. I could say that certainly

as a general matter I would want to understand the
product at iss11e, the features of the product, and

which of those features are impacting the ability
for the product to be sold, as an example. It could
be one -- one thing you would look at.

Q. What else?

A. There could be other things. Again,
what is -- what other features? What's -- what's

driving sales of the product? And then whether
those sales have been significant in -- in some
fashion or form. And again, there could be other

things that you might take into consideration.
Q. Okay. You said, you know, whether the

sales would be significant. What would make the
sales significant?

A. Depends.
Q. That's what I'm asking you. On what?

A. Well, you know —— and I'm —— again, I'm
not trying to be difficult, but you're asking n1e
very general questions that would -- would require
specific assessment of a specific industry or a
specific situation. So, there could be things that

one might look at to assess whether those sales were
significant or not. It just depends on the
situation.

Q. All right. Well, here -- here you're
critiquing -- critiquing Mr. Green's analysis.
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How would you have done the analysis in
this case?

MR. LECI ILEITER: Objection. Form.
A. Well. I guess that -- again. that there

are various elements to the analysis. Not only are
you looking at the products at issue, the features

of the products, how they're sold, and the amount at
which they're sold, but you're looking to see if
tl1ere's a connection between those sales and what

are -- what's claimed in the -- in the patents -- or
the claims that are at issue in this case.

So, I think certainly I would have
wanted to understand and would understand what those

claimed features were and attempt to understand what

impact, if any, they have on the sales of the
product. And I think that's certainly something
that Mr. Green has —— has failed to do.

And not only those features or other
aspects of what drives the sales of the product. and
have an understanding of whether hose can be
connected or are as a result of what's claimed in

the patents. I think that's something Mr. Green --
Mr. Green clearly has failed to do.

Q. Let 111e make sure we're -- we're all 011

the same page here and how the -- the legal analysis

Do you understand, that since you are an
expert, there are two prongs to this legal analysis:

One is is the product a commercial success, and then
the other one is is that commercial success

connected to the claims?

Do you -- do you understand that?

MR. LECHLEITER: Objection. Form.
A. I understand that those are the two

analyses that Mr. Green has set forth and I
responded to, yes.

Q. Do you -- do you think that Mr. Green
did that the wrong way, that it's not really a

two-prong test?
A. I -- again, I'm not here to provide

legal opinions. l'n1 here to respond to what Mr.
Green has set forth. And I would conclude that what

he has done is deficient, and the basis upon which

he's arrived in his opinions is deficient.

Q. Let's assume, for the sake of argument,
that is -- that Mr. Green is correct that it's a

two-prong analysis needed to determine if it's a
commercial success and then whether or not it's a

nexus. Let's just focus on the commercial success
part of that. We'll get to the nexus later.
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What would you do to show that the

Secret Fit Belly product -— what would satisfy you
that the Secret Fit Belly product was a commercial
success?

MR. LECHLEITER: Objection. Form.

A. Well, I think that, while you could look

at the sales of the product, you have to put them in
proper context.

Q. Let me step back for a second. So, the

first thing you would look at would be the sales of
the product?

A. That certainly could be one thing you
look at.

Q. And -- and what -- what are you looking
for in the sales of the product?

A. How the products are sold, the level of
sales.

Q. So, you've identified two things. How
they're sold; what do you mean by that?

A. Well, in terms of what is -- what is

driving the sale of those products.

Q. What —— why does that matter?
A. Well, it could be that you -- you have a

certain level of sales, but those sales were

generated at the expense of, perhaps, other products

ir1 a very direct and concerted effort.
Q. Okay. What -- what -- and then you also

said "the level sold."

A. That could be -- again, you'd -- you

have —— I think you —- you could look at that, but
you need to put it in a proper context as well. And
you would -- you would also, I think, put it in the
context of not only just the level on how they are

sold, but how that compares to the marketplace; and
one thing you could look at would be market share.

Q. Sure. Did you look at market share in
this case?

A. I responded to what Mr. Green did and he
failed to look at market share and said there was no

such thing available.

Q. Is11't one of the things that's normally
done in a commercial success analysis, on the
cor11r11ercial success part, isn't it typical to take a
look at sales of the patented product versus sales
of non-patented product?

MR. LECHLEITER: Objection. Form.

A. You know, that —— that's something that

can be done. Whether that's appropriate, depends on
the situation. It can -- like I said, it can be

done. It may be appropriate. It very well may not
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be appropriate. Depends.

Q. When is it appropriate and when is it
not appropriate?

A. Well, I think that it -- while you can
take a look at that, you need to analyze it in the
context in which the sales were made as I've said.

And when you say patented versus non-patented, you
need to be more specific about the features of the
patented versus the features of the r1on-patented and
the difference is and what accounts for those
differences.

Q. What -— what do you mean by that?
A. Well, on the one hand, you could say I'm

going to compare a patented product to,
quote/unquote, non-patented product, but the

differences between those products could be in a

number of areas, so making that comparison may be
wholly irrelevant to the issue at hand.

Q. Well, now, ir1 this case we have Secret

Fit Belly products and non-Secret Fit Belly
products. Is that fair?

A. Well, I think that's what Mr. Green has

made a comparison to.

Q. Okay. Do you have any -- any reason to
believe that there are not Secret Fit Belly products

and not Secret Fit Belly products?

MR. LECHLEITER: Objection. Form.
A. I don't have any reason to believe that

there are —— that to be the case —— or that not --
that that's not the case.

Q. Okay. Is it your understanding that
what the patent covers is a panel that is expandable
and covers the -- the belly area?

A. Well, I understand -- my -- and again,

I'm -- I want to be clear that I'm not making legal

conclusions and I'm not interpreting it from a legal

perspective. My understanding is that the
independent claim, at least for one of the patents,

perhaps, would -- would relate to -- to what you
just described.

Are we getting close to an hour.
THE REPORTER: An hour and ten minutes.
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TJE WITNESS: All right. Can we take a
break?

l\/R. POLLACK: All right.
T {E VIDEOGRAPHER: This closes Disc

No. 1. We're off the record. It's 10:50.

(Brief break taken.)

THE VIDEOGRAPHER: Back or1 the record at
10:58. This begins Disk No. 2 of the deposition of
Vincent A. Thomas.

MR. LECHLEITER: l\/Ir. Pollack, if I

could, let's put our agreement briefly on the
record. I understand we have an agreement ir1 this

deposition, the parties have a running agreement
that will apply here as well, that counsel may speak

with the witness during breaks and that no questions
will be asked about that conversation following the
break unless the witness comes in and changes an
answer.

Is that correct‘? Do we have an

agreement?
MR. POLLACK: Yes.

MR. LECHLEITER: Okay. Thank you.

MR. POLLACK: I'm going to mark as

Thomas Deposition Exhibit 3, article entitled "The

Economics of Commercial Success in Pharmaceutical
Patent Litigation" by Rhuli Guha, Jian Li, and
Andrea Scott.

(Thomas Deposition Exhibit 3, article entitled
"The Economics of Commercial Success in

Pharmaceutical Patent Litigation," was marked for
identification.)

Q. (BY MR. POLLACK) Let me ask you first

whether or not you read or have ever read the
literature in the field regarding the economies of
commercial success?

A. From time to time, I would read certain

things that would relate to cor11n1ercial success and
-- and other issues involving the evaluation and

damage analysis, also in patent, in intellectual

property litigation.

Q. Do you recall specifically whether you
read any articles about the economics of commercial

success in patent litigation?
A. Ivery well may have. I've just -- I've

reviewed a lot of articles over time. I'd have to

go back and -- again, and look to see --
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Q. Okay.
A. -- specifically whether that's the case

or not.

Q. Do you know, by any chance, whether --
whether you've reviewed this particular article?

MR. LECHLEITER: I'm going to place a
running objection to Exhibit 3 on the record as

being outside the scope of the witness's direct
testimony.

A. I -- it -- this -- it's -- I guess it's
possible. I don't recall as I sit here, but that's
-- it could be a possibility.

Q. Okay. Do you know any of the authors?
A. I do not.

Q. Are you familiar with Cornerstone
Research?

A. I am, yes.

Q. Okay. Are they a competitor ofyours,
effectively, in what you do?

A. My understanding is that they are an
entity that has experts that provide economic
analysis, if that's your question.

Q. Similar to what your frmi does?

A. In -- in certain respects, yes.
Q. And is it your understanding they do so

in -- i11 patent cases?

A. That's my understanding, yes.
Q. Ijust wanted to look at -- on this

first page, look down at the third paragraph.
The first sentence of the third

paragraph says, "From an ecor1or11ic perspective,
commercial success supports the conclusion of

non-obviousness because it suggests that an economic

incentive existed to produce the invention?"

Do you see that?
A. I'1n sorry, what -- what -- what

paragraph? I -- I was not keeping up with you.
Q. No problem.

A. Which —— which paragraph?
Q. It's the third paragraph on the first

page.
A. On the first --

Q. Third paragraph of the article.

A. Okay. I'm sorry.

Okay. I see that sentence, yes.
Q. Okay. Do you agree or disagree with

that sentence?

MR. LECHLEITER: Objection. Form.

A. Well, I guess that depends on what
context -- I haven't read this entire article. It
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depends on what context that sentence is used, so I

—— I perhaps could agree, but —— but depends on the
set -- the circumstances and the situation whether I

would agree or disagree.
Q. What's your understanding of why we look

at commercial success in connection with

obviousness?

A. I guess that, as a general matter, if a

product is deemed to be commercially successful that
-- that -- and that there -- there has been some

incentive in some way to produce the product, or
that economic incentive has driven the desire to

want to produce the product.
Q. Look at the third sentence of tha --

that same paragraph, which begins with the word

"some." Do you see where I'm reading?
A. Yes.

Q. It says, "Some of the economic
indicators that l1ave traditionally been accepted

by the courts as proof of commercial success include
significant levels of and rapid growth in sales and

market share of the patented product."
Did I read that correctly?

A. Yes.

Q. Okay. Do you agree with that sentence?

A. Just based on my general understanding,
I -- I -- I understand that that -- that to be the

case, that in some instances those have been
indicators.

Q. Let's take a look at the next page where
it says "indicators of connnercial success." If you
could -- ifyou could turn to the next page in

Deposition Exhibit 3. So we're looking for the

second page of the document.

And do you see there's a heading,
"I11dicators of Commercial Success"?

A. Yes.

Q. Do you see the first sentence says.

"Commonly used indicators of commercial success
include significant sales levels"? Do you agree
that significant sales levels are an indicator
of commercial success?

MR. LECHLEITER: Objection. Form.

A. I -- I agree that -- that in the

appropriate situation, they can be an indicator.
Q. I11 the maternity pants market, what

would you consider to be significant sales levels?
MR. LECHLEITER: Objection. Form.

A. Well, I guess it depends on the

benchmark upon which you apply whatever sales level
62
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has been achieved. So, significance, I think, needs

to be measured against some —— some benchmark.
Q. Well, what -- what would the benchmark

be?

A. Market share could be an example. Levels
as compared to competitors. That could be certain

ways of viewing sales levels.
Q. By the way, is Destination Maternity the

market leader in maternity pants?
MRLECHLEITER: Objection. Form.

A. I -- I'd have to -- I'd have to go back

and look. I'm not sure if that's how they tout
themselves or not. I'd have to -- I'd have to

double-check that. That may or may not be the case.

Q. Okay. Are they the market leader in
maternity products?

MR. LECHLEITER: Objection. Form.
A. Again, I -- I -- in terms of the entire

market, that's not something that's been analyzed by
Mr. Green. And whether, in fact, they -- they are

-- it's -- I guess I can't say, as I sit here. They

may tout themselves as being that, but I'd -— I'd
have to go back and look.

Q. Did you see that they did, in fact; they

did tout -- they do to11t themselves as that?

A. Again, I -- I haven't -- I haven't

memorized every aspect of my report. They may have
indicated that via their web site or something to
that effect. I'd have to look at that.

Q. And are you aware that you've cited some
of Ms. Piccone's deposition, right?

I think you're aware that she testified

that the maternity pants are what drives sales for
their entire product line of products.

A. I'd have to go back and look at the
specific -- you'd have to give me the specific

testimony. She may have alluded to something to
that effect, but I'd have to look at the specific

testimony to give a specific answer to your
question.

Q. You don't -- you don't recall reading
that m the portions of her deposition that you

actually referred to in your report?
A. Well, again, I -- I haven't memorized

all the testimony. She may have, in fact, alluded
to that. Again, I would just be more comfortable if

I could actually look at the testimony to be
responsive to your question, but that may be the
case.

Q. Okay. And what is —— what affect does
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that have in determining whether there are

significant sales levels of Secret Fit Belly pants?
A. I'm not sure I understand your question.

Q. Well, let's say that Destination
Maternity is the market leader in maternity products
and that Secret Fit drives sales of all Destinations

—— Destination Matemity's products. Under that
hypothetical, would you agree that there would be
significant sales levels as described ir1 this
paper --

MR. LECHLEITER: Objection. Form.
Q. (BY MR. POLLACK) —— of Secret Fit

products?

A. Well, again, I -- I -- I would have to
understand more about the makeup of the entirety of

what has been sold by Destination Maternity and how
they're assessing the market, more specifically.
That may be an indication, though, having said that.

Q. The r1ext thing ir1 the paper -- if we

could go back to the paper for a second, in that
sentence. After significant sales levels, it says,

"significant sales growth."
Do you agree that significant sales

growth would be an indicator of commercial success?
A. It could be. Again, it depends on the

situation.

Q. When is it not?
A. Well, it could be that there's -- there

is significant sales growth, but that growth is

significantly less than other competitors in the
market, as an example. That may be contrary to an
opinion that it's been a commercial success.

Again, I'd -- I'd have to understand all
of the facts and circumstances. It may be an
indicator, but I guess, there —- depending on the
facts and circumstances, there could be situations
where -- where it's not an indicator.

Q. Now, in this case, I think Mr. Green has

shown that there was significant sales growth of the
Secret Fit Belly product, correct?

MR. LECHLEITER: Objection. Form.
A. Well, I don't know that he has

necessarily shown significant sales growth. And
you'd have to refer me to his report where he says
that.

Q. Do you -- do you recall that he showed

that sales of Secret Fit Belli iroducts started from
A. Again, I don't know if that's the words

66
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he used. And I would be happy to -- if you want to

provide me with his report, I could respond more
specifically.

MR. POLLACK: I will mark as Thomas

Deposition Exhibit 4 the declaration of Phillip

Green regarding commercial success, including

Exhibits A through D.

(Thomas Deposition Exhibit 4, Declaration of

Phillip Green, was marked for identification.)

Q. (BY MR. POLLACK) When you were
referring to his report, were you -- were you

referring to this document, Thomas 4, the
declaration of Phillip Green regarding commercial
success?

A. Well, I —— just to be clear, you were
are asking a question as to whether he said that,
and I said that if -- if, in fact, you're -- you're

claiming that to be the case, I'n1 assuming you're
referring to what he's included in his disclosure in
this matter.

Q. Yeah. No, you had used the term you

wanted to see his "report," and I just wanted to
confirm that by that you meant --

A. Oh, I r11ear1t his --

Q. -- declaration of Phillip Green --
A. Yes. I'm sorry, yes. I apologize.

Yeah, that's what I was referring to. I'm sorry.
Yes.

Q. And if you would look at -- of course,
you're free to look through the report. But if you
would -- if I could focus you on some of the figures
that are appearing at Pages, like, 16 and 17.

Let's focus at 16, on net sales.

Included in that not sales is one of the things that
the literature suggests one should look at ir1
determining commercial success?

MR. LECHLEITER: Objection. Form.
A. Well, you're -- ifyou're asking, the

article that you put before me, if that indicates
that sales growth is something that you might look
at, I would agree that the article does -- is
reflective of that.

Q. Okay. I mean, do you agree with what
the article is saying or is it --

A. Well, I agree that you could look at
sales growth; that could be one indicator that you
might analyze, but you have to analyze it in the
context of all the facts and circumstances, as well.

68

17 (Pages 65 to 68)

CENTEXT LEGAL SERVICES

855.CENTEXT

DMC Exhibit 2100_017

Target v. DMC

|PR2013-00530, 531, 532, 533



CO\lO‘\LT|nJ>(_;.)l\)|—‘

VINCENT A. THOMAS

Q. Okay. Well, let me just ask you, just

o11 the fact of sales growth --
A. Okay.
Q. -- would you agree with me that that

factor is met based on what's shown on Page 16 of
Mr. Green's declaration, Thomas Deposition
Exhibit 4?

MR. LECHLEITER: Objection. Form.
A. Well, I -- I don't know that he's -- he

just shows sales comparing Secret Fit to non- -- to
all other sales.

Q. Uh—huh.

A. I don't know that if he's concluding
what you're suggesting.

Q. You don't think he's concluding that
there's a sales growth?

A. Look -- I‘n1 looking at his disclosure
a11d what he said.

Q. Uh-huh.

A. He's making a comparison, but he's not

saying anything about the growth and sales of the

product. A11d he also doesn't have all of the sales
information. So. I don't see that he stated -- or a

conclusion he has reached i11 that regard.
Q. You don't see his conclusion in his

title "Secret Fit Belly Bottoms Sales Have
Increased"?

Okay. I see that --
On Page 16.
I scc that it says they have increased,

Okay.
-- you -- but that's not --
So, you don't --

—— that's not the same opinion that you
have just described or have characterized in your
question. He's comparing Secret Fit, I think,
increases to non-patented products decreasing.

Q. Yes. But do you see that the -- in 2008

the total market was, what, about_.7
MR. LECHLEITER: Objection. Form.

A. I'm not sure where -- where do you --
where is that reflected?

Q. On Page 16, Figure 2.
A. Oka 2 Where does it say that the total

market is fix»
Q. Well, I'm simply adding up the two

figures that are there i11 my head if you --
A. Which --

Q. -- those individually.
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A. Which two figures are you referring to?

Q. So, we have Secret Fit sales. Do you
see that, the curve?

A. Okay. So, you are defining -- if I

understand you correctly, you're defining the market
as Secret Fit and all other as being the total

market of sales made by DMC?
Q. Yes. That's right.

A. Okay. I just wanted to be clear for the
record --

Q. Okay. Okay.

A. —— what you're referring to.
And you're saying that -- that in the

third quarter of 2008, that that's reflective of the

total market, as you've described it?
Q. Yep.

A. A11d I would agree, that if you add those

numbers, that you -- you come to roughlyIn I
can't -- I can't tell specifically because the
chart's not clear as to where those -- what the

amounts are for those numbers, but that could very
well be --

Q. Okay.
A. -- a reasonable approximation based on

how you're defining the situation.

Q. And an1 I correct that the total market

in fourth quarter of 2013 is closer to about-

A. As you've described it, would -- would

—— just to clarify it for the record, DMC's bottom's
net sales, which is Secret Fit and all other, if you
add those two numbers together, you -- that are on
this chart, that may approximate the number that you
just described.

Q. Would you —— would you agree with me
that the Secret Fit product took away or
cannibalized -- you're familiar with the term
"cannibalized"?

A. Yes.

Q. Okay. What -- what does it mean?

A. It means to take away sales that would
have otherwise been made.
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Q. Well, actually, the sales —— the total
sales exceeded those that have been made by
non—Secret Fit, correct?

A. Well, as it's defined as Secret Fit and

all other. And again, I'd have to go back a11d look

at the details, but there certainly is continued
sales, but those -- the decline in the all other

category could be as a result of things associated
with the Secret Fit Belly and -- and one of those

things could be just lack of attention to the
non—Secret Fit. And that —— and that —— in lieu of

that, all others may have been higher and Secret Fit
may have been lower.

Q. Let me ask you this. When a
company gives more attention to one product
versus another, isn't that consistent with

product-match consumer demand for the products?
MR. LECHLEITER: Objection. Form.

A. It may and it may not.
Q. Isn't the economics -- isn't it economic

tl1inking and economic logic that sellers try to
match buyers' demands for a product?

MR. LECHLEITER: Objection. Form.
A. I think, as a general matter, that's --

that's correct.

Q. Okay. And doesn't the fact that the
number of SKUs shifted to Secret Fit actually --
isn't that consistent with being reflective --
reflective of greater consumer demand for Secret
Fit?

A. Wcll, I don't -- I guess that may bc the
case. It may not be. It may be that the choice to
promote a product to try to drive that demand, but
it may not be -- it may be that that drives the
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demand as opposed to demand -- consumers wanting

that and that driving the change in the SKUs. I
think you'd have to assess that further.

Q. You've seen the marketing for the Secret

Fit product, right?
A. Well, I've seen what Ms. Piccone has

testified to and the one document that Mr. Green

relies upon, as well as any other information that

I've reviewed as part of that.
Q. I'm correct, though, that in the way

that Destination Maternity markets Secret Fit

products is that it touts that the products are
patented and it touts the feature of reachi11g up to
the breasts, if you will?

MR. LECHLEITER: Objection. Form.
A. Well, I -- you know, the -- in terms of

the —— of that aspect, I think you'd have to be more
specific in terms of what marketing is reflective of

that, but I think, also, there are other things that
are -- exist within the marketing of these products

as well. Are they placed in the store, the

branding, there's celebrity personalities associated
with these products, the color, the style. You
know, all those things can go into how the product
is marketed.

So, and just to be clear, when you say

"touting," can you be more specific in terms of what
you're referring to?

Q. Sure. Maybe I can, but I...
THE VIDEOGRAPHER: Something is wrong.
MR. POLLACK: Yes.

THE VIDEOGRAPHER: If you could put...

the microphone... I think it's wrapped around your
throat.

MR. POLLACK: Here you go.
THE VIDEOGRAPHER: This is fine enough

correction. This is top of the line.
MR. POLLACK: I'm going to mark as

Thomas Deposition Exhibit 5, what's been referred to
as Exhibit 205-1 in the proceeding.

(Thomas Deposition Exhibit 5 was marked for
identification.)

Q. (BY MR. POLLACK) You've seen this piece
of marketing before, I assume?

A. Ibelieve so, yes.
Q. Okay. And the marketing -- am I

correct, just looking at this, the marketing is
directed at the genius behind Secret Fit Belly?
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MR. LECHLEITER: Objection. Form.
A. Those words are identified here on

the -- 011 the web site.

Q. Right. And right under that, it says

U.S. patent numbers. I'm not going to read all the
numbers, but those are some of the patents we're
dealing with in this -- in this case?

A. I cai1't -- I ca11't read those numbers.

They are -- it looks like they are the two reissued
patents that are at issue in this case, as well as

two other patents.
Q. The two original patents?

A. I'm sorry, I can't --
MR. LECHLEITER: You cant read it?

A. I can't.

Q. (BY MR. POLLACK) It's okay. But
there's at least the two reissued patents?

A. Yes. I have to -- and that may be the
case --

Q. Okay.

A. —— as you referenced, yes.
Q. Right. And it -- you were aware, before

you came here today, that in the Destination

Maternity's marketing of Secret Fit Belly, they've
been touting the patents that are -- that are at

issue, correct?

A. Well, if what you're referring to is
this web site, they do identify the patents that are
at issue i11 this case.

Q. Right. And in other marketing as well?
A. I l1ave11't111e111orized all of the marketing

materials. That perhaps could be the case. I'd
have to go back and look.

Q. Okay. And just to look at one part of

the marketing that's at least in larger print, so
that the three of us older gentlemen, can read it
n1ore easily, looking at the -- the woman in the
center, do you see it says in regard to her, "Grows
with you. Smooths and contours. So unique, it's
patented."

A. I see those words, yes.
Q. Okay. And would it be fair to say that

they are pushing this product based on the idea that
it has some kind of patented features?

MR. LECHLEITER: Objection. Form.
A. It would appear that, at least in part,

they are referencing something that it's -- that is
patented.

Q. And given the fact that we have the
patent numbers that are on -- in this proceeding on
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the document itself, you'd agree with me that is

referring to these patents that we're dealing with
in this case?

A. I would agree that the patents we're

dealing with i11 this case appear to be listed here
on the web site.

Q. Okay. And isn't it consistent with the
commercial success of a product being due to

patented features that the product is marketed to
the public on the basis of those patented features?

MR. LECHLEITER: Objection. Form.

A. Well, again, you'r -- you have to be
111ore specific about the features you're referring
to, but that -- that may be the case. It may not be

the case. You -- you'd have to assess the entirety
of the facts and circumstances.

Q. What other things would you need to look
at?

A. Again, how -- how is it marketed; is --
are there some other factors that would -- that

would drive sales of the product, aside from

features covered by a patent, and then, with regard
to features covered by the patent, what are tl1ose
specific features that are being referred to, and

whether those, as opposed to others, would be

indicative or responsible for driving sales of the
product. And there could be other factors.

Q. Okay. You say how the product is being
marketed. You agree with me, though, that this

piece of sales literature and the sales literature
that I've seen -- maybe you've seen something that
I'1n not aware of -- but these are some that I've

seen, the way the product is marketed is that it has
the belly feature that is patented?

MR. LECHLEITER: Objection. Form.
A. Well, I think you're being very

simplistic. And in at least your view in that
regard, I mean, it is true that they have identified
patents and have used the tenn "patent" in -- on
their web site. They have also stated other things.

And I think that, while this may provide
an indication, I don't know that you can
automatically draw that conclusion. If you're --
what you're suggesting is that it's appropriate to
just look at this web site and say the sales are
driven by the patent, I would disagree with that.

Now, could this be an indication? Perhaps.
Q. I just wanted you to help 111e out with a

little bit of math here. It'll be simple, though.
Page 16 of Mr. Green's report.
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A. Okay.

Q. Do you see there are four quarters
listed there for 2013?

A. Yes.

Q. In Figure 2.
A. Yes.

Q. Would you agree with me that this

reflects approximately-in Secret Fit
sales annually in -- for 2013?

MR. LECHLEITER: Objection. Form.

A. Again, I -- I'd have to do the math, but

it looks like each of -- if I'm reading this
correctly, it looks like each of those four
quarters, based on his assessment, have sales north

of_ You'd have to multiply- by
four. It's -- it -- just based on my view of this

it looks like it's —— it's in excess of-
. Okay.

If that's your question.
Yeah.

I'm not trying to be difficult, but --
Yeah.

-- that appears to be the case.

Yes. Okai.

Q. Prior to this case, l1ave you analyzed
the apparel market before?

A. Well, I would say I've analyzed the
market for the jeans market in other cases.

Q. Okay.
A. But -- and there may be other products

that I've analyzed.
Q. You did a case involving Levi's, right?
A. That's correct.

Q. Okay. Were you on the Levi's side or
the other side of it?

A. I was retained by counsel representing
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Levi's.

Q. They were the plaintiff in that case?
A. No, I don't -- I don't believe so.

Q. Okay.

A. Well, they -- well, I believe they were
the -- the plaintiff and counter-defendant, I guess,

maybc thc -- the best way to describe it. So...
Q. Okay. Was that a pate11t case or a

trademark case?

A. It was not a patent case. I believe

there may have been some elements relative to the
use of the trademark in that case.

Q. Do you recall what the heart was?
A. Well, it was -- it was the use by a

retailer of the Levi's brand in some fashion or

form. I don't -- again, I don't recall if it was

the trademark, if it was the brand, thc way thcy
were touting Levi's on their web site. I -- I'd

have to go back and look at that. I don't recall as
I sit here.

Q. As part ofthe analysis in that -- in

that Levi's case, did you have to do any kind of
analysis of commercial success i11 some context to
the trademarks?

Q. Is that all -- was there a reasonable

royalty?
A. It was not. It was not a reasonable

royalty.

Q. Okay. Well, what was thc analysis based
on?

A. It was a -- I don't recall specifically
the claims, but it was a breach of the agreement
between the retailer and Levi's, and -- and

responding, also, to claims set forth by the
retailer in terms of their losses.

Q. What kind of sales were you dealing with
in that case? What was the sales level?

A. I don't recall.

Q. Was it in the rageof‘
annually?

MR. LECHLEITER: Objection. Form.
A. I -- I -- again, I don't recall.
Q. Other than that case, were there any

other cases you worked on that dealt with apparel?
A. I —— I don't recall. I don't recall any

as I sit hcrc. Well, I -- I did -- wcll, I do

recall years ago working 011 a matter involving the
connector for shoes that were sold by Kohl's and
other retailers, the device that actually connects

84
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the shoes as opposed to the shoes being placed in

the shoe box. I just recall working on a matter
related to that. I don't recall many of the
details.

Q. Okay.
A. Outside of that, I don't -- I don't

recall anything, but I've worked on a number of
cases. I'd have to go back and double-check that.

Q. Would it be -- would it be fair to say
that this is the first case where you've done an

economic analysis in a patent case conceming

apparel?
A. It's -- as I sit here, I don't recall --

well, the -- the patent case involving the connector
for shoes sold by those retailers, that was a patent
case.

Q. But did you give the opinion in that
case, or were you assisting with someone else?

A. I was doing work on that case as a
consulting expert, so I don't think any opinions

were provided in that case.

And I'm trying to recall if there are --
I -- I don't recall anything else as I sit here, but
that doesn't mean that's not the case. Again, I've

worked on hundred of cases over the course of my

career and I would just have to go back and refresh
my recollection --

Q. All right.
A. -- as to whether there are other cases.

Q. Okay. As you sit here today, you don't
recall working on a patent case?

A. Yeah, as I sit here, I don't recall, but
I would have to double-check.

Q. Having now looked in this -- in this

case a little bit at the —— at the apparel and in
particularly the maternity garment industry, what
would you say is a significant sales level ir1 that
industry?

MR. LECHLEITER: Objection. Form.
A. Well, I guess it -- it's -- it needs to

be put into —— you know, I don't dispute that

Eayear could be considered a sizable number,11t a so think that it would be appropriate to put
it in the context of what that meant in terms of

whether that number was at the expense of other
sales, is it a reflection of the share -- a certain

share of the market. I think those would be things
that, perhaps, could be considered. And I think --
again, I don't know that -- well, I think those
would be the things you would consider.
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Q. What about_ would
$30 million be a significant sales level --

MR. LECHLEITER: Objection.

Q. -- in the maternity garment market?
MR. LECHLEITER: Objection. Form.

A. And again, I think that depends on what

context you're looking at it.
I'm responding to what Mr. Green 11as

done, and I don't believe he has put it really ir1 --

in the context in comparison to anything other than
-- in comparison to his all other category of sales.

Q. So, all he has done is he has compared
sales of Destination Maternity of patented product

versus unpatented product and otherwise has not done
any other analysis?

A. As I understand from his disclosure,
what he's said is that there's a certain level of

sales over the past six years is what
he says ir1 his report of sales. And he's made a

comparison between sales having increased as
non-patented products have decreased. That's the
sum total of his anal sis as I see it.

Q. Let's go back to the article for a
second, Thomas Deposition Exhibit 3.

A. Okay.
Q. The second sentence under indicators of

cor11r11ercial success.

A. I'm sorry, what page are you on?
Q. Oh, I'm sorry. It's the second page of

the document.

A. Okay.
Q. The second sentence reads,

"Pharmaceutical sales can be measured by dollars
of sales revenue, prescriptions, or daily doses."
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I recognize this refers to -- to

pharmaceutical sales, but would you agree that for
maternity patent sales that those sales also could
be measured by these three indicators of sales

revenue, prescription -- well, not prescription. Or
-- well, is there a similar analysis?

A. If your question is can sales be
measured by revenue or u11its, I would agree with

that. I don't agree that they can be -- at least in
this situation, you could measure by prescription.

Q. Yes. Okay.

And in the third sentence, they're

talking about pharmaceuticals having low production
costs. And it says, therefore, sales revenue is a

good profit -- is a good proxy for gross
profitability.

Have you looked at the production costs

here and would you agree that for maternity products
that there are low production costs and high margins
and that the revenue would be a good -- would be a

good proxy for gross profitability?
A. I --

MR. LECHLEITER: Objection. Form.
A. I think -- I guess I would tend to

disagree with that assessment as you've described

' Q. Okay. W'hy?
A. Well, I think that the sales of these

products can differ based on how they're marketed,
based on the costs associated with those products,
a11d the costs of the marketing of those products.
So, I don't know that sales, in a11d of itself, could
be a relevant indicator because there's other

considerations you would have to make, and those

consideration went beyond just the costs of goods
sold and beyond the gross profitability. And I
would also add that that's -- those are things that
Mr. Green has failed to take into consideration.

Q. Well, let me just slow you down a little
bit. Let's try to just go step by step here.

Would you agree, though, that there are
low costs and high margins for the Destination
Maternity products?

MR. LECHLEITER: Objection. Form.
A. Well, I -- again, I -- the -- the gross

profit information that has been provided is what it
is. Whether that is low, it depends on the context
of to what.

Q. Sure. I'm asking you as an expert --
A. Or high gross profit, I mean, you're --
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you can -- in comparison to what?

Q. Well, based on your —— whatever analysis
you may have done on the market, would you consider

this to be a low-cost-11ig11-111argi11 set of products or
-- or something else?

A. Which products?

Q. The Destination Maternity Secret Fit
products?

A. Okay. Well, I -- I've compared Exhibit

11-] 3, I've compared the mar- -- the gross margin as
example of Secret Fit versus non-Secret Fit.

Q. Uh-huh.
A. Those margins are not dramatically

different i11 certain instances. So, I don't know

that yo11 can -- I just want to be clear for the

record that you're somehow suggesting in isolation

that something is of low cost and high margin. 1 --
I don't know that -- that you can necessarily
conclude that fron1 the information that's been

provided.
Q. Well, let me ask you this. I'm lookin

on your Chart 11-13. You have ai
margin.

A. Let 1I1e --

A. I'm sorry. Iwas going to say thatl

would also add that you have been referencing this
document relative to pharmaceutical costs. I can

tell you that in comparison to pharmaceuticals these
margins are much lower than what would be expected
for a pharmaceutical product.

Q. Okay. Would you still say, though, that

a -- margin, gross margin, wouldtha e consi ere a high margin in economics?

MR. LECHLEITER: Object. Objection.
Form.

A. It, you know, depends on what -- what
that margin needs to cover. So, I -- you know,

without further information, I don't know that you
can conclude it's, quote/unquote, a high margin.

And I would, again, add that the article
that you have been referring to refers to

pharmaceutical products, and I can tell you

pharmaceutical products certainly have a much higher

gross margin than what's reflected here.
Q. Unlike the phannaceutical market, the

apparel market is an extremely competitive market;
would that be fair?

MR. LECHLEITER: Objection. Form.
A. Well, I guess -- I don't --
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Q. You just looked at it. From your

knowledge, would that be fair?
A. I don't know that I would characterize

the pharmaceutical market as not being competitive

either. So, I -- I'm not sure I can answer your
question.

Q. But the pharmaceutical market is
characterized by blockbuster drugs being the sole

treatments for a particular condition, correct?
MR. LECHLEITER: Objection. Form.

A. Well, in certain instances you can have

products that are blockbuster products, but you can
have also other instances where there's significant
competition amongst various types of products. So,
I don't know that that's a fair characterization.

Q. Okay. But would it be fair to say that

the —— the apparel market is one which is highly
competitive in which margins are very small, in a

few percent ranges typically?
A. You know, ifyou are talking about net

margin --
Q. Uh-huh.

A. -- that -- that very well could be the
case.

Q. We looked at net margins here and I

A. A11d I think, in fact, the net margins

that Destination Maternity generates on a net income
basis is nd o11 operating income is

So, again, I would say that to maybe
suggest that what -- what you're trying to suggest

is a, quote/unquote, high margin may not necessarily
be a high margin i11 relation to the other expenses

that that gross margin needs to cover.
Q. Okay. The revenue numbers you just

quoted n1e were for the entire company a11d its
products, correct?

A. That's -- that's the analysis that
Mr. Green had set forth in his report or his
declaration.

Q. But I think he has also given the
margins for the Secret Fit roducts. which are
similar to yours, in theh?

A. He has given numbers that are in the-

—and I believe my analysis -- I have
to» etme--mrhej
range. That's correct.

Q. Okay. Let me ask you. When you do

economic analysis and you're looking at a market, do
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you look at the -- do you look at wholesale and

retail markets differently?
A. You could, yes.
Q. You said, "You could." What I would

like to know is, would you need to in order to do a

reasonable comparison?

MR. LECHLEITER: Objection. Form.
A. You -- you may need to consider the

differences between those two markets to understand

how the information you're relying upon impacts your
analysis. That could be the case.

Q. I mean, it would be fair to say the --
when you do an economic analysis, you look at

sellers and buyers, correct?
A. That can be something you look at, yes.
Q. And the characteristics of wholesale

buyers be very different from the characteristics of
the ultimate consumers in the market so that

comparing that wouldn't be a fair co111pariso11?

MR. LECHLEITER: Objection. Form.
A. Well, that -- that may -- that may be

the case. It may not be the case. I mean, I guess
you'd have to give me more facts and circumstances.

But that might be the case.
Q. Okay. Let's take a look at the

maternity apparel market. Would it be fair to

say that you wouldn't want to compare the retail
market of maternity products to consumers to the

market of a company selling maternity products
to wholesalers?

A. Well, that depends. I mean, that
comparison may -- may provide indications of certain

important factors. So, that could be something you
could take into consideration.

Q. What -- what important factors?
A. Whether what's you're analyzing or

included in your analysis -- it -- it could draw the
distinction between things that are unrelated to

what you are trying to assess as opposed to things
that are related to what you are trying to assess.

Q. How does it do that?

A. You -- you -- there could be certain

things you do at the retail market in order to drive
a sale --

Q. Uh-huh.
A. -- that maybe you don't do at a

wholesale level.

Q. Uh-huh.
A. And the drives of sales at the retail

level may be impacted more so by those things that
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are unrelated to what it is you're trying to assess.

Q. I'm not an economist, so maybe you can
-- you can help me here. But I vaguely remember
from -- from economics that there's a -- kind of an
idea that --

A. By the way, you -- you strike me as

somebody that's fairly knowledgeable about
economics, so --

Q. O11, no, no. I --

A. -- with all due respect.

Q. I promise you I'm 11ot. I never even

took it in college.
I understand that there's a -- there's a

concept in economics that margins tend to over time,
all the things being equal, to go to zero. Would
that be fair?

MR. LECHLEITER: Objection. Form.
A. I -- I think that somewhere way back in

the -- iii the day in my undergraduate studies I
believe there is -- there are certain concepts and

theories that may point in that direction, depending

on certain other facts and circumstances. That may
be a particular theory.

Q. It's actually one of, like, the base

theories that goes back to the days of Adam Smith,

the early economist of the 19th century?

MR. LECHLEITER: Objection. Form.
A. Yeah. I think that -- that under that

theory, though, there are certain assumptions you
take into consideration, but that's my recollection,
yes.

Q. Right. And that theory doesn't work

sometimes in a market which is, you know, very small
or doesn't have a lot of competitors or that has

intellectual property involved in it?
A. Those can be factors that can impact

that, yes.
Q. Okay. But in a market with a large

number of players and low barriers to entry, the
principle that margins tend to zero —— tend to --
te11ds to be true?

MR. LECHLEITER: Objection. Form.

A. When you -- it, say, with the increased
competition depresses margins, that -- that can be

the case, yes.
Q. In fact, I think it's the cases, you've

worked with pharmaceuticals, you might be aware that
as the number of generic entrants increases, those

huge margins that the first filer has for six months
drop to zero once a large number of generic
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competitors enters the market. Would that be fair‘?

A. I think that you can see that phenomenon
occur in the generic market.

Q. In the -- would it be fair to say that
the maternity apparel market is -- is a market which

has low barriers to entry and l1as a very substantial

number of competitors?
MR. LECHLEITER: Objection to form.

A. Well, I guess it depends 011 what aspect

of the market you're referring to. I -- you know,
that could be the case, it may not be the case,

depending on what aspect of the market you're
referring to.

Q. Well, let's focus on the maternity pants
aspect of the market.

A. Okay.

Q. Would you say there's a substantial
number of competitors in the maternity pants market?

MR. LECHLEITER: Objection. Fon11.
A. I -- I can't name verbatim all of the

competitors in the maternity apparel market, but

certainly there are competitors in that marketplace.
Q. Essentially, all of the major clothes

retailers ar -- are in that market: Macy's,

A. If you -- if you broadly define it in
that fashion, yeah, I think so.

Q. If I broadly define it in that fashion,
would you agree, then, there are a substantial

number of the competitors in the maternity pants
market?

MR. LECHLEITER: Objection to form.
A. And again, I -- I mean, certainly there

are competitors in the market. Whether it's

substantial or not, I guess I would have to study
that further, but, yeah, certainly there are
competitors in this marketplace.

Q. A11d would you agree with me that there
-- that there are low barriers to entry into the
maternity pants market?

MR. LECHLEITER: Objection. Form.
A. You know, in comparison -- I guess you'd

have to say in comparison to what, but there could
be -- that could be the case.

Q. Would you agree with me, also, that all
of the competitors -- I don't want to say "all" --

many of the competitors in the maternity pants
market are substantial companies, like Target for
example, that have significant marketing capability?

MR. LECHLEITER: Objection. Form.
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A. I think certainly there are competitors

in the market that have marketing capability.
Target certainly perhaps may have marketing
capability. Macy's is another example.

Q. Is -- there's no reason here to think

that Destination Maternity is -- has more resources

or is better at marketing than Target or its other
competitors?

MR. LECHLEITER: Objection. Fonn.
A. Well, I guess that depends in what

respect.

Q. Do you think there is some respect in
which Destination Maternity has --

A. Well, just because -- I guess I would

say that just because an organization is large

doesn't necessarily mean that a smaller organization
could do better in certain respects at marketing or
touting or promoting a particular product in a

particular aspect of the market. You'd have to look
at the facts and circumstances.

Q. Have you seen any facts and

circumstances that suggest that Destination
Maternity has better marketing or better marketing
resources in maternity pants?

MR. LECHLEITER: Objection. Form.

A. Well, the -- I guess wl1at I car1 say is
that of their -- they -

That's what I know.

Q. Why do you think they do that? Why do

fit?

MR. LECHLEITER: Objection. Form.
A. They made a decision to do that.
Q. Yeah. But wha -- what drives the

decisions like that?

MR. LECHLEITER: Objection. Form.

A. Well, there can be, you know, certainly
a number of things that could drive that decision.
They want a particular product to succeed.

Q. Consumer demand, is it often driven by
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consumer demand?

MR. LECHLEITER: Objection. Form.
A. Again, it -- it could be, but again, it

-- it may instead ofbeing driven by demand, it
could be creating demand, as well, in lieu of,

perhaps, other products.

Q. Let me ask you this. In the area of
maternity pants, unlike some other articles of
clothing, would you agree with 111e that there's a --

at a particular point in time, there's kind of a
limited customer base and that -- well, other than

perhaps me, as I start to grow —— that there's
basically a limited customer base that is -- is not

going to, generally speaking, increase and certainly
hasn't increased over the period that -- that we're

dealing with?

MR. LECHLEITER: Objection. Form.
A. You know, again, I don't -- I don't know

-- it depends or1 who it's directed to. If it's --

it's pregnant women vers11s women who just, perhaps,
have a need for an expandable product. That could

determine whether something is expanding or it's
not, per market -- particular facet of the market.

Q. Okay. Is there any evidence in -- in
any sales literature, marketing, anything else

you've seen, that these products are marketed to

anyone else other than pregnant women?
MR. LECHLEITER: Objection. Form.

A. I —— I don't recall anything, but that
doesn't mean that doesn't exist. I'd -- again, I
haven't memorized every document that I've reviewed,
but that doesn't mean that something doesn't exist
in the record.

Q. Okay. As far as you -- you recall

sitting here now, you don't recall anything either
-- anything said by any of the witnesses or anyone

else suggesting that Destination Matemity markets
to anyone other than pregnant women?

A. Again, I don't —— I don't recall
anything as I -- as I sit here, but, again, I would
have to look at the record to -- to be sure on that

point. It doesn't mean something doesn't exist.

Q. Something can always exist.
A. I'm not sure that that's the case.

Q. Okay. Why not? Because you kccp saying
something ca11 always -- can exist.

A. Well, I'm just saying that you're asking
me to interpret and respond to the entirety of the

record that I've reviewed as to whether in any way,
shape, or form the product's been promoted to
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somebody other than a pregnant female. And what I'm
saying is that that may be the case. I can't say
for certain as I sit here. I don't recall anything,
but that does11't 111ea11 that it doesn't exist. And

I'd have to go back and -- as I understand, this is

not a memory test and, you know, certainly I want to

be responsive to your questions.
Q. Okay. You'd agree with me, though, that

if the market consists entirely of pregnant women,

unlike other markets that you've probably dealt
with, assuming that the market consists entirely of

pregnant women, there's a limit to the effect

marketing can have because you can't expand beyond a
certain customer base?

MR. LECHLEITER: Objection. Fonn.

A. If you're saying that -- that you have

no intention of marketing to anyone other than
pregnant women, I would say that there's a finite
11u111ber, if you will, of those women. And depending

on what market you're referring to, whether it's
U.S., international, or whatever the case may be.

Q. In this case --
A. And it may be women who are pregnant,

but it also, I guess, can include women who intend
to get pregnant and may have a need at some future

That's a finite number of people within
a particular time period as well?

A. I guess, I -- you, perhaps, could

analyze it in that fashion.
Q. So, that's different from many other

markets where marketing and n1arketing's effect has
been analyzed where one of the key goals of
marketing, except in the pharmaceutical market, is

to expand the customer base beyond the number of
customers that are currently in the base?

MR. LECHLEITER: Objection. Form.
A. I think -- I think that's a -- I would,

I guess, tend to disagree with that -- that

characterization because you're somehow suggesting
that marketing is only meant to increase the size of
a market. Marketing, in my mind, is meant to
increase your share of a particular market, is one
thing that it could do. So, I think that I would
disagree, respectfully, with how you characterized
that last question.

Q. Perhaps I put my question inartfully.
So, in most markets marketing has two

goals: To increase market share and to increase
overall market size. Is that fair?
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A. Those can be goals of marketing a

product and, I guess, that from my perspective and
my experience, the primary goal would it -- to be to
increase your share in a particular market. I don't

know that marketing is necessarily intended to
increase the size of a market, typically, but --
while that could be the case, but I think in terms

ofjust i11 my experience and the impact of

marketing, what you're attempting to accomplish, the
primary goal would have to be to increase your size
of the share of the market.

Q. So you're not aware that —— for example,
you've worked in a pharmaceutical market -- you're
not aware that in the pharmaceutical market usually

the main goal is to increase the market size to make
doctors aware that the treatment exists?

MR. LECHLEITER: Objection. Form.
A. Well, again, that -- that -- that might

be an objective. To be fair, that might be an
objective of marketing, but it also can be the case

that certain treatments only affect a certain

population that has a particular disease or -- or
condition. And the goal ca11 also be to increase
treating patients within that population or that

So, even ifyou're trying to reach
physicians, there is, in many cases, only a certain
finite number of patients that would actually have a
need for a particular treatment. So, the goal would

be to increase the share of those patients that are
being treated with that particular product.

Q. You would agree with me, though, that in
the maternity pants market there isn't an issue that
customers are unaware of the existence and

availability of maternity pants?
MR. LECHLEITER: Objection. Form.

A. I don't know that that necessarily is
the case. I don't know that you can draw that
conclusion.

Q. Okay. So you think that certain

pregnant women in the United States are not aware
that there's a product called maternity pants that
they could buy for their pregnancy?

A. They may not.
Q. Let's go back to the -- to the article,

Thomas Deposition Exhibit 3. I'm not -- I'm, again,

going to look at the second page under indicators of
commercial success.

A. Okay.
Q. And I'm going to move one sentence
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further. I'm going to be reading from the one, two,

three, four, five, sixth line, where it says "the
level a11d growth of sales."

Do you see that?
A. Yes.

Q. Okay. And it's -- and it's -- right

there it says, "The level and growth of sales as the
share of sales by competing drugs is another

important indicator of commercial success because it
speaks to the success of the product relative to its

competitors."

Did I read that correctly?
A. Yes.

Q. If I replace the word "drugs" witl1

"Matemity pants," would you agree with the
statement that the level and growth of sales as

a share of sales by competing maternity pants is
another important indicator of commercial success

because it speaks to the success of the product
relative to its competitors?

MR. LECHLEITER: Objection. Form.

A. I would agree that that could be the
case.

Q. Now, let's start, first, with the case

of drugs. When a pharmaceutical company, like

GlaxoSmithKline, let's say, comes out with a new

drug product with the same indication and that new
drug product cannibalizes the sales of their other
drug product for a prior treatment, would it be fair

to say that that shows that there's a commercial
success due to the advantages of the new drug
product?

MR. LECHLEITER: Objection. Form.
A. It may be, and it may not.
Q. Let's go back to your VIIV case, and

there you said that they had a new HIV treatment
that, if I understand correctly, increased patient
compliance. Would that be fair?

A. I think that's part of what the -- yes.
Q. Well, how would you describe it?

A. I -- I believe that's part of what the
drug accomplished, ifyou will.

Q. Okay. And I assume before that, there
was a prior treatment, also, being sold by
GlaxoSmithKline?

A. Yes.

Q. Okay. And I assume it was also the case
that the sales of the new product that increased

patient compliance cannibalized the sales of the old
GSK product?

110
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MR. LECHLEITER: Objection. Form.
A. I don't —— I don't believe that

necessarily was the case.
Q. How did you know that the sales of the

new GSK product were a commercial success compared
to the prior treatment for the same condition?

A. Well, the first thing I did was I looked
at -- at least as a general matter, I looked at the
difference between the products and what that
difference was. And then that difference was

entirely covered by the patent at issue in the case.
So, I --

You said that it --

So. I --

I'm sorry. You said --
So, I --
Oh --

So I knew that that comparative could
make sense because it was entirely -- the entire
difference was associated with the patent at issue
in the case.

Q. When you said the difference between the
products, were you referring there to the GSK
product that provided this additional co111plia11ce and

the prior GSK product?

A. That's correct.

Q. So, in this case Mr. Green has looked at

the difference between the new Destination Maternity

product that provided the Secret Fit Belly and he
compared that to the prior Destination Maternity
product that didn't have that feature. Is that
fair?

A. Well, he --

MR. LECHLEITER: Objection. Form.

A. I think he's compared two products, but
I don't k11ow that he's compared two products that

the only difference is what he's -- what needs to be
addressed or at least analyzed in this situation.

Q. Let me ask you this. You said there
might be some other features that are -- that are
different. Other than the Secret Fit feature, did

you see any evidence in this case that the kinds of

styles and styling of the non-Secret Fit product was

in any way different from the styling and styles of

the Secret Fit products?
MR. LECHLEITER: Objection. Fonn.

A. I -- I would have to go back and look at
that. That may have been the case. Relative to --

I —— I'd have to go back and look. That may have
been the case.
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Q. -- if they weren't identical‘?

A. Again, I think tha -— that the data
speaks for itself, and there can be different styles

that are afforded or offered by the Secret Fit and
the non-Secret Fit.

Q. In fact, the data we've looked at -- not

today, but the data that Mr. Green has provided that
you've seen shows there are a very large number of
11011-Secret Fit SKUs?

A. Ibelieve so. I don't know the specific
number, but I believe so.

But I will say that, to be clear, that
the number of SKUs have declined as I've analyzed in

my analysis over time, so in terms of what was
originally offered and subsequently was offered has

changed, and so, it very well could be the case.

That's why I said it very well could be the case
that the stylings and what was offered for the
11011-Secret Fit changed dramatically a11d they

wouldn't have offered those same styles as they did
for the -- for the Secret Fit.

Q. Right. But at one time, when Secret Fit
was first introduced into the market, there were

quite a very large number of non-Secret Fit

Q. So, you're saying that Ms. Harder said

that there were differences between the styles of
the non-Secret Fit product a11d the Secret Fit

product?
MR. LECHLEITER: Objection. Form.

A. l'm not speaking for Ms. Harder. l'm

just saying that that may have been the case.
Q. What evidence would you look at that

would suggest that was the case?
A. Well, there were certain SKUs that would

describe a particular product from the data that we

looked at. Again, I'd have to go back and look to
see if there were differences in the styles of the
Secret Fit versus the non-Secret Fit.

Q. Well, for example, one of the, I know,

stylings that Destination Maternity sells are these :
shorts, where they are both, denim pants and denim
shorts, non-Secret Fit and Secret Fit? ‘

A. I think that might be the case, yeah.

Q. Okay. I think there are yoga pants is
another styling that they do. Are there, in fact,

even now, I believe, non-Secret Fit yoga pants and
Secret Fit fit yoga pants available?

A. I believe so.

OD\lO\U‘|1J>(.»Jk)|—‘
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Q. Okay. So, is there some style that you offerings?

could poi11t to that ca111e i11 Secret Fit only a11d A. Well, that —— that —— that could be --
didn't exist in a non-Secret Fit? I've analyzed the number of SKUs. So, at some —— at

A. Again, I -- I can't say as I sit here, some point there's a certain number of SKUs for
but certainly there was a rather large data set that Secret Fit and non-Secret Fit, and that changes over
We were provided With. time. And some -- certainly a number were added for

Q. U11-huh. the Secret Fit while the number of SKUs offered by
A. I'd have to go back and look and make the non-Secret Fit diminished dramaticall .

that comparison to see if that -- those differences 5
existed.

Q. What —— let me put this way, and maybe
you can -- you can agree with this. In non-Sccrct
Fit there were a large number of styli11gs. Would
that be fair?

A. Ibelieve so.

Q. Okay. And in Secret Fit, whether they

completely overlap with non-Secret Fit or not, there
were a large number of styles.

A. I tl1i11k that's -- that's fair. Again,
I'd have to go back and -- and look at the data to
be more -- to be more precise. ,

Q And 50.» in both Secret Fit and Q. But as you sit here today, you're not
non-Secret Fit clothing, would it be fair to say aware of that?

that both types of clothing offered the consumer a A_ Again 1 havenvt memorized each number
large Variety Of 5')/11118 choices " on the spreadsheets and the information that was

MR LECHLEITER3 Oblectloll F0““~ provided. What I do know is that the number of SKUs

114 116
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for non—Secret Fit has declined dramatically while
the SKUs for Secret Fit has increased which would
tend to indicate that there's a difference in the

products that are offered between those two styles
-- or at least between the Secret Fit and the

non—Secret Fit. And it could be that what's not

offered in the non—Secret Fit is a significant
portion of the sales of the Secret Fit pant.

Q. But as you sit here today, you don't

have any evidence to support that statement?
A. Well, I think that l have the -- the

data within the spreadsheets and information that
were provided, and I've certainly analyzed the

number of SKUs that -- as it's changed over time.
So, I think that, in and of itself, could be support
of that.

Q. Sure. But you're not —— as you sit here
today, you're not offering an opinion that there is
so111e style that's unique to Secret Fit, other than

the Secret Fit part of it, that wasn't available in
non—Secret Fit that's driving sales?

A. Well, I am saying that I've analyzed the

number of SKUs between those two types of products
and that one has increased dramatically while one
has decreased which would indicate that there are

certain products that are offered by -- as a Secret
Fit pant that are not offered by non—Secret Fit and
could very well accotmt for the difference in the
sales. And it may not be one product and it may be

several products that are not offered by Secret Fit,
and I think that's reflective in the

analysis that I provided in support of my opinions
in this case.

Q. Sure. Let's -- let's go back to my

question which is whether you're offering an opinion
that there was a style of Secret Fit that was never
available as 11011-Secret Fit and the style is driving
sales; are you offering that opinion?

MR. LECHLEITER: Objection. Form.
A. And a specific style?
Q. Yes.
A. I'm not offering an opinion as to a

specific style that does that. I would, again, go
back to the analysis that I've done on the number of
SKUs.

Q. Let me ask you about that number of

SKUs. Economically, as an economist, when the
market demands, let's say, the Secret Fit feature,
wouldn't it then make sense, economically, for a
seller to reduce the number of SKUs of the
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non—Secret Fit products that don't have the desired
feature? Isn't that how economics works and isn't

that how the economic divers would look?

MR. LECHLEITER: Objection. Fonn.

A. Not necessarily. Imean, styles change
over time. That may or may not be the case.

Q. You have any evidence that the style has
changed over the time period in this case than on

the styles available before?
A. Well, I understand that the styles in

the apparel do change and change each year. And I
understand that the number of SKUs offered for the

non—Secret Fit has diminished while the number of
SKUs for the Secret Fit has increased.

Q. Uh-huh.

A. And it could very well be that those

SKUs for the Secret Fit are different styles that
were never offered for the non—Secret Fit or weren't

available in the marketplace for the 11on-Secret Fit.
Q. Okay. You said --

A. And those styles may have been promoted

heavily by Destination Maternity.
Q. Okay. You said it very well might be

the case, but as you sit here today, do you have an

opinion or are you aware of any styles for which

that is, in fact, the case?

MR. LECHLEITER: Objection. Form.
A. Not specifically a style, but I'm -- I'm

certainly aware of the information I've reviewed and

Q. Okay. And let me see if I'1n correct
about economics.

Wouldn't it be the case that if the

market demand was for the Secret Fit pant, that it
would be consistent with commercial success and the

nexus to the Secret Fit feature that the number of

SKUs, then, of non—Secret Fit would be expected to

go down --

MR. LECHLEITER: Objection.

Q. (BY MR. POLLACK) -- just because of
market demand?

MR. LECHLEITER: Objection. Form.
A. Again, you're -- you're asking a

hypothetical that my or may very well not be the
case. I mean --
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sentence still be true?

MR. LECHLEITER: Objection. Form.
A. It may be. It may not be.
Q. When you're saying "it may be," I just

want to make sure -- make sure I'm understanding
what -- what you are saying. In this sentence it's

not saying that courts find that there's commercial
success. It's simply saying that courts consider

sales data to be even more convincing if the
patented invention has displaced or surpassed sales

of, in this case, competing maternity pants

developed with —— with prior art.
Would it be fair to say that that's

something that could be convincing, although not

necessarily responsive?
A. It could be. It depends on the facts

and circumstances.

Q. Okay. It's the kind of evidence that

at?

MR. LECHLEITER: Objection. Form.

A. Well, I'm —— again, I'm not going to --
I mean, the patent office, the courts can look at
what they deem to be appropriate. I'm not going to

suggest that -- that I should dictate to them what

they should look at. And -- and as a general

matter, perhaps, it may be appropriate and perhaps
it may not. It depends on the situation.

Q. Okay. I mean, it's one thing that the
board should look at in this case although it may
come to its own conclusion. It's one that it should

look at and it's fair to look at a comparison of

patented maternity pants with non-patented maternity
pants in regard to sales data?

MR. LECHLEITER: Objection. Form.
A. Well, again. I don't -- when you say

patented versus non-patented, I think in this
instance you could have maternity pants that in some

ways are covered by the patent and make the
comparison of certain aspects of the patent that are
resident in one and not resident in the other.
So --

Q. Sure.

A. -- I don't know that I would agree with

that general depiction as you described it.
Q. I'm not sure I understood your answer.

THE REPORTER: Do you want me play it
back? You won't be able to --

MR. POLLACK: Iwon't.

REPORTER: Do you want me to play it
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back?

MR. POLLACK: No.

Q. (BY MR. POLLACK) Would it be fair to

say that one thing that should be looked at -- I
mean be weighed however one wants to weigh it -- is

a comparison of sales data for the patented

invention and seeing if the patented invention has
displaced sales of a prior art version of a product?

MR. LECHLEITER: Objection. Fonn.

A. Well, it depends on what you're
referring to as the prior art version, I guess. And

it also depends on the reason a sale was made and
what caused one product to be sold in lieu of

another and making that connection. All those
factors would come into play.

Q. Sure. Bu --

A. But you're -- you're asking very general
hypotheticals and, you know, again, I'm not trying
to be difficult, but I don't think you can answer
those in the absolute either. And so, as I've

stated previously to many of your other questions,

it may or may not be the case. You just got to look
at the specific situation.

Q. Okay. But it -- I'm not -- I'm not
asking whether that shows definitively whether there

is coniniercial success. I'n1 -- I'r11 simply asking is
that something you should look at. So, should you
look at -- let me make it a little more concrete.

In analyzing commercial success in this

case -— and I'm not saying how that analysis should
come out -- but in analyzing commercial success in
this case, is one thing I should do is compare sales
data of Secret Fit products and see if those have
displaced sales of non-Secret Fit products?

A. Well, I don't know that that necessarily

would provide an indication of the impact of what's
covered by the depending claims, so I'ii1 not sure
that would be appropriate. And I think you have to
have an understanding of the comparisons you're
making and what the differences is -- are between

the products that —— that all the differences are
accounted for as well.

Q. Have you seen any evidence, any
affirmative evidence -- I'n1 not saying -- I don't
want to go to whether there's an absence of
evidence. But have you seen any affirmative

evidence that you can point to that says the most
important reason for -- well, let me step back a
second.

What you -- would it be fair to say,
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looking at this record and the sales data we've

seen, would it be fair to say that Secret Fit sales

have displaced and surpassed competing no11-Secret
Fit sales?

MR. LECHLEITER: Objection. Form.
A. l -- I don't know that -- you perhaps

could —— at least in terms of the sales that

Mr. Green has looked at, you could perhaps infer

that sales of Secret Fit have been made perhaps in
lieu of non-Secret Fit pants. But the question is

that you have to obviously address why, if, in fact
that's the case, which I don't see that he's

necessarily do11e that. And certainly he hasn't
addressed why that would have been the case

appropriately.
Q. Let me -- let me break down your answer.

Maybe I'm not —- I‘n1 not following it. Let's just
focus on whether or not -- I'm not -- I'm not going

to ask you why here. Has Mr. Green shown that
Secret Fit sales have displaced non-Secret Fit sales

for any reason?
A. Given what he has disclosed in his

declaration, no.

Q. No?
A. No. I don't think he's shown that.

Q. Okay. So, even though when you look
back at this declaration, at Figure 2 that were
looking at before, on Page 16, 2008 to the end of
2013, Secret Fit facts -- let me -- let me confirm

this with you.
Looking at this, would it be fair to say

that fron1 third quarter of 2008 to fourth quarter

2013 Secret Fit sales have gone from a roximately
_to approximatelyfi a quarter?

A. Per quarter.
Q. Would that be fair?
A. I tl1ink that his chart reflects that.

Q. Okay. And you have no reason to
disagree with the figures in his chart?

A. I don't.

Q. Okay. And would it also be fair to say
that per quarter non-Secret Fit sales went from

in the third quarter of 2008, per
quarter, to, in the fourth quarter of 2013, only

per quarter?
. I think that's roughly fair, based o11

this chart.

Q. A11d so, based on the --

A. A11d I guess just to clarify, are you

asking -- your question was has Mr. Green done this.
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Mr. Green has put a chart together that reflects

sales of one product and another. It's your
inference and your conclusion I think that you are

trying to set forth here. Mr. Green nowhere in his
declaration says that Secret Fit pants took sales

away from other products. He doesn't assess that
and doesn't come to that conclusion. Nowhere that

I've seen he's done that.

Q. Well, let 111e ask you. What would your

conclusion be? Would you -- looking at Figure 2,
would you opine that Secret Fit -- Secret Fit sales

have displaced non-Secret Fit sales?
MR. LECHLEITER: Objection. Form.

A. I don't know that you can -- there's
enough information to be able to come to an absolute

conclusion on that, given on what he has set forth.

I would also say that, even if that were
to be the case, there are -- there are -- there is

i11fon11atio11 that suggests such displace111e11t may be

-- may have very well been as a result of something
other than what's at issue in this case.

Q. What other explanation would you give
for a figure to other than a displacement of sales

of non-Secret Fit by Secret Fit?
A. That -- I mean, one explanation could be

that they focused their marketing and investment
efforts on the non- -- on the Secret Fit pant and
chose not to do that on the non-Secret Fit pant.

Q. Okay.
A. A11d iii the —— in the alterative it

perhaps might be the case that those sales could
have been generated in the alterative by non- -- for
non-Secret Fit pants had the same marketing efforts
or other things being applied.

Q. Have you seen any affirmative evidence
-- let me -- let's go to marketing.

A111 I correct that the way one analyzes a
market budget for a product -- the correct way to do
it is to look at the overall marketing budget for
that product and then divide by the number of units,

or that's a —— you get the average amount. That's a
correct way to do this, isn't it?

MR. LECHLEITER: Objection. For111.
A. Again -- and I'm -- with all due

respect, you continue to ask very general
hypothetical questions as to what's right and what's
wrong.

Q. Uh-huh.

A. I don't think you can answer that
generally, that it's right or it's wrong. It may
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be, and it may not be.

Q. Well, which is more commonly the way
it's done? Is it. in fact. the case that usually --
ifyou want to talk about marketing budget, you

don't take the overall number, but you take the

number and you need to divide that by the number of;
units sold?

A. That could be an approach you apply. It

may not. I mean, I don't know that it's prevalent
one way or the other.

Q. Well, what --

A. It depends on the situation.
Q. In the one case you were involved in,

what approach did you apply?
A. I don't recall. I don't know what the

specifics were surrounding the marketing in that
situation. Or I don't recall as I sit here.

Q. Well, let me ask you. Have you made any

effort to take the marketing budget and divide it by

the number of units of the Secret Fit and non-Secret
Fit products and made -- made a comparison?

MR. LECHLEITER: Objection. Form.
A. What marketing budget are you referring

to?

Q. Any marketing budget. Have you done

anything?
A. Well, Mr. Green has not -- has stated

that there wasn't a marketing budget albeit based
on, I think, inappropriate assessment or analysis

and the failure to ask anybody about the marketing
of these products. But I don't know what budget.
Ifyou can be specific about the budget you're
referring to, I can answer your question.

Q. Well, you're the one who raised this

issue of marketing. I'm asking you what evidence do
you have that marketing played any role?

A. I -- well, we ca11 -- if you'd like. we
could walk through my report and I can -- I can go
through the things that I identify.

Q. Sure. Why don't with do that.

A. Okay.
Q. If you'd let me know where you're

poi11ti11g to.
A. Sure. Okay. Yeah, I comment on

Mr. Green's analysis beginning on Page thirty -- or

excuse me, Page 28 of my declaration, Paragraph 37.
Q. Uh-huh.
A. I talk about his insufficient analysis

of what his claim is. And essentially, it's
effectively one sentence in his report that Secret
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Fit Belly pants is not due to extensive marketing or

advertising with no other support that I can see.
IIe --

Q. Well. doesr1't Mr‘. Green point to the

amount spent on marketing and advertising, both
before and after the introduction of the Secret Fit

product?
A. No. IIe looks at SG&A.

Q. Well. SG&A includes advertising?
A. That's not advertising, with all due

respect. It includes many other things.

Q. It includes many other things, but it
includes marketing and advertising, correct?

A. But to be fair. that. to me. is wholly

inappropriate to say I look at SG&A and that tells
me what marketing and advertising is. SG&A includes

a number of things.
Q. Sure.
A. And the fact that it doesn't fluctuate

is -- to me means nothing as to whether marketing

has increased for a particular product or not.

Q. In these kind —— in this industry, the
apparel industry, would it be fair to say -- I don't
know how rrruclr you know about the apparel industry.

But would it be fair to say that this is an industry

where, if you look at SG&A, the r11air1 component of
SG&A, principal component is advertising and
marketing?

MR. LECHLEITER: Objection. Form.

A. Well, I -- I -- again, I don't know that
you can automatically come to that conclusion. And
within the information that Mr. Green has reviewed,

it doesn't identify what portion is advertising or
marketing. And he's talked to nobody and has no

insight into that. And I can tell you from an
accounting perspective that there can be many other
things that are included i11 SG&A that are -- that
are unrelated to marketing.

Q. Sure.

A. I -- I don't think you can draw that
conclusion.

Q. I'm asking you to use any knowledge you
may have, if you have any, of the apparel industry,
and based on that, can you draw a conclusion about
SG&A and what percentage of that is marketing and
advertising?

A. I can tell you I haven't --
MR. LECHLEITER: Objection. Form.

A. -- I haven't done an exhaustive analysis
of all the entities within the marketing -- or
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within the apparel industry to see what portion of

their SG&A is marketing.
I would also say that if Mr. Green is

using this as the basis for his analysis, it would
have been incumbent upon him to analyze and to

assess the components of SG&A to determine

specifically whether that was the case or not. He
failed to do that.

Q. Now, you don't think he car1 reasonably

conclude based on his knowledge of this industry and
others‘ knowledge of this industry that SG&A here
reflects or at least would need to reflect some

change in amount between the two periods, before and
after the introduction of the Secret Fit product?

A. No. I think that for him to do what he

did is completely inappropriate and unsubstantiated.

And if he were to do something to that effect in a,
say, federal court action, then I think that would
be subject to 11otbei11g Lmder generally accepted

principles and standards of performing a
calculation.

And I can tell you as a former CFO and
as a former controller and somebody that's prepared

hundreds of analyses relative to analyzing operating

and SG&A expenses that you can get the information

if you ask for it, and he failed to do that. And I

think his failure to do that renders his analysis
inappropriate, not -- not withstanding the fact

that, on its face, it's just not appropriate as well
and it doesn't say anything.

Q. Well, you are aware in this case Target
took some, quote, discovery, correct?

A. Yes.

Q. Okay. Have you looked through all that

discovery to see what the marketing expenses were
during this period?

A. So, if I'm -- I just want to understand
correctly. That you're suggesting that I should

have —- and I don't know sitting here what those
marketing expenses are, but I just want to be clear
for the record.

Q. Uh-huh.

A. You're suggesting because Mr. Green has

failed to do that, that that's somehow something I

was supposed to do when Mr. Green had access to the
DMC, their employees. and information had he asked
for it. I don't understand why it would be my
responsibility to do that if Mr. Green has failed to
do so.

Q. Well, you're -- you're asserting --
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you're the person asserting here that market is what

—— rather than the patent invention, is what counts
for the difference in sales between the products,
correct?

MR. LECHLEITER: Objection. Form.

A. Well, what I'm -- what I'm asserting is

that Mr. Green's analysis is wholly deficient. And
not only is it deficient on its face, but he had the
opportunity to try to gain additional information
and failed to do so and failed to consider it.

1, iii terms of trying to understand what

occurred at DMC, asked for and was provided with
deposition testimony from a 30(b)(6) witness that

talked about the marketing efforts for the Secret
Fit Belly pant. Mr. Green failed to even look at
that information, and I think that information

provides evidence that's contrary to Mr. Green's
opinion.

Q. You're referring to Ms. Piccone's

deposition?
A. Yes.

Q. All right. So why don't we look at --
why don't we look at that deposition and also what

you say about it. Is that the only evidence you are
relying on, is Ms. Piccone's deposition?

A. Well, I think that -- that the document

that Mr. Green relies upon to somehow conclude there
weren't any specific marketing efforts for Secret

Fit Belly pants. I would conclude that that
document says just the opposite or would provide an
indication that there were concerted marketing
efforts toward Secret Fit Belly pant -- pants and

that Ms. Piccone's deposition, in several respects,
indicates an effort and the focus on marketing these
pants.

Q. So, when you said "the document," are

you referring to the -- to the 10Ks?
A. I'm referring to the document that

Mr. Green -- that appears to be the only document
that —— and we can go to his report orl may —— or
excuse me, the declaration.

Under his -- in his report the only
information that I've seen --

Q. Where, where?

A. This is on Page 19 where he talks about
marketing of the product. On -- under Paragraph 39,

under the Title No. 1, it says, "Success is not due
to marketing or other promotional activities." And

the sum total of his analysis in that regard is, and
I quote, "DMC has not allocated a budget
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specifically for Secret Fit Belly bottoms and has

relied primarily on internal salespeople and
customer testimonials to promote these bottoms,

using its web site and internal e-111ail co1111I1u11icatio11
as integral portals for marketing. The commercial

success of the Secret Fit Belly bottoms is not due

to extensive or marketing or advertising efforts."
That is all that I see he has disclosed

as the basis for his opinion. And l1e's failed to

acknowledge or analyze any additional information
that would tend to indicate to the contrary.

Q. Let me ask you two questions. First,

you said DMC -- he says here DMC has not allocated a
budget specifically for Secret Fit Belly bottoms.
Isn't that tnie?

MR. LECHLEITER: Objection. Form.

A. I —— I -- I would say that I don't
believe l\/Ir. Green knows whether that's true or not.

I think he is assuming that to be the case. And he

-- because he hasn't looked at information or sought
out additional communication with DMC to determine

specifically what that may be. And I think the
documents that I reviewed would tend to indicate

that they certainly had concerted i11 specific
marketed efforts towards Secret Fit Belly pants.

Q. My second question, you said that this

would show the document which he reviewed. Is that
the document in Footnote 35 or some other --

A. Footnote —— Footnote 35, yes.
Q. Okay. I'm going to take look back --

let 111e take a look at -- so, besides this document

in Footnote 35, which is called DMC 2838, other than
that, the only other thing you're relying upon is

Ms. Piccone's deposition?

A. Well, I -- I've outlined in my report
the basis for my opinions. A11d as I mentioned, I

discussed Mr. Green's failure to support his
opinions. And I talk about the marketing document

in Paragraph 41. I talk about the fact that he did
not confer with anyone about -- at DMC about
marketing, advertising, distribution, availability,
or other aspects of the Secret Fit Belly products.

And he didn't review the deposition testimony of Ms.

Piccone, and Ms. Piccone in her deposition
referenced certain information relative to the

marketing that contributed to the success of the

Secret Fit Belly pants.
Q. Well, let me -- just to make sure I'm --

I'm clear here about the documents. You referred to

Paragraph 41 to Exhibit 20-43?
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A. I'm sorry?

Q. In Paragraph 41 in your declaration, you
referred to Exhibit 20-43. You said the only

marketing document that Mr. Green was aware of that
related to the Secret Fit Belly products was Exhibit
20-43?

A. I'm sorry, where --
Q. Oh, in Paragraph 41 of your report.
A. Of 111 --

Q. Of your declaration.
A. Okay. I'm sorry. Yes, I believe that

was the case.

Q. And you said that document doesn't

contain any financial information.
A. Right.
Q. What -- what kind of document was that,

do you recall?
A. I have to refresh my memory. I think it

outlines some of the efforts towards 111arketi11g for

the Secret Fit Belly pants. But I --
Q. And what was it -- you said there's

something in that document, which is now -— as you
sit here at your deposition, you think showed that

there was a separate budget for Secret Fit?
A. No. I -- that's not --

Q. Oh, okay.

A. -- that's not my testimony.
I was saying that he -- as far as I

understand from Mr. Green's perspective, he looked
at a document. That's all he understood to be

related to the marketing of the Secret Fit Belly
pants. He didn't inquire of anybody at Destination

Maternity, didn't attempt to gather additional

information, failed to review the deposition

testimony of Ms. Piccone. And because he wasn't
aware that a budget existed, he somehow co11cluded,
then, that it doesn't exist.

Q. Okay. So you think he didn't speak to

anyone. I recognize he didn't read the deposition
of Ms. Piccone. But you think he didn't speak to
anyone at -- at Destination Maternity?

A. I believe that was his testimony at his

deposition. Let me just make -- just make sure I

get the right -- the correct cite.

I believe that was his testimony.
Q. Okay. All right. Let's go to the other

thing, then, which is Ms. Piccone's deposition.
MR. POLLACK: And, you know, why don't I

mark her —— her deposition so we all have that. I'm
going to mark as Thomas Deposition Exhibit 6 the
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deposition transcript of Ms. Rebecca Piccone.

And I would just state for the record
when that was taken, taken on October 18, 2013.

MR. LECHLEITER: Does that have an IPR
or exhibit number?

MR. POLLACK: Oh, yes. I should read i11

that for the record. Thank you.
And that is -- in the proceeding,

it's Exhibit 1093.

(Thomas Deposition Exhibit 6, the deposition

transcript of Ms. Rebecca Piccone, was marked for
identification.)

Q. (BY MR. POLLACK) So is this
Ms. Piccone's deposition transcript that you were

referring to?
A. Ibelieve so, yes.

Q. Did you read the entirety of this
deposition transcript or just certain portions?

A. I did. I read the entirety.

Q. Let's take a look at your declaration,
Paragraph 43. And you say that -- that -- let me
ask you this. Does Paragraph 43 and its footnotes
reflect all of the information in Ms. Piccone's

deposition that you -- that you are relying upon for
your statement that there's evidence that
Destination Maternity had a special marketing drive
for Secret Fit?

MR. LECHLEITER: Objection. Form.
A. Well, I've certainly reviewed her

deposition, and I've cited examples from the
deposition. I don't know that that would -- I don't
know that that would be the entirety, but certainly

I've cited examples from her deposition and

indicated that there was a focus on the marketing on
the Secret Fit Belly pants.

Q. Well, as you sit -- as you sit here
today, in your opinion, are you relying on any
portions of her deposition for your statement

that the special marketing of Secret Fit other
than the cites shown in Paragraph 43?

A. Well, I -- again, I certainly reviewed
the deposition in its entirety, and I would, I
guess, include that as something that -- as a
document that I've relied upon.

Q. Uh-huh.
A. A11d I've cited examples from that

document. I don't know that that -- that these

examples is the entirety of everything that I would
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look to or rely upon. There may be other things.

Q. Sure. But as you sit here today, is
there anything else that you can think of?

A. As I sit here today, I -- it's the

document I reviewed, but there may be -- there may
be other things. And I've certainly cited examples,

but I haven't memorized her deposition verbatim.
Q. Sure. What would the other things be?

A. Again, I can't say as I sit here, butI
think, again, you're -- it's a document that I

looked at in its entirety, and I've cited examples

from the document. So, I guess --
Q. Yeah. I know. I'1n just wo11deri11g that,

since you've written this declaration, is there some

other example you want to add?
A. Not as I sit here, no.

Q. Okay. Let's go to your first example.
And is it fair to say that each of your examples is

marked off by a bullet point here?
A. That's correct.

Q.

Do you see that?
A. Yes.

Q. Okay. Wouldn't it be -- isn't it
correct under economic analysis -- you already know

what I'm going to ask —— that a —— sorry —— company
would focus its efforts on the product it's actually
selling and, so. one would expect that the
percentage of efforts would correspond with the
percentage of products in the category that are
being sold?

MR. LECHLEITER: Objection. Form.
A. Again, you're -- you have to consider

the facts and circumstances. And it could be that

those marketing efforts are the reason that they are
selling so many pants. That may or may not be the
case.
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Q. Okay. But it would be consistent -- it
wouldn't be inconsistent with commercial success?

A. Again, I -- I don't know that that would

be the case. But, again, I -- like I said, you're

asking a very general question and trying to apply
it to a very specific situation. And I don't know
that that would be appropriate to do that.

Q. Let's take a look at what -- what she

actually said -- let me begin with your Cite 111,

Footnote 111. And there you cite Pages 140 to 141.
So, if we ca11 take a look at that in the transcript,

Exhibit 1093 in the proceeding. And you cite 140 to
141 of -- I think the portion that you are focused

on is mostly on 141. Feel free to read whatever --

whatever you need to.
Doesn't Ms. Picco11e here say that close

to-percent of her assortment is Secret Fit
because it's -- that's their most important

category. So simply from the fact that it's

-percent of our -- of their assortment that's
what gives rise to the large number of sales of
Secret Fit at —— Buy Buy Baby?

A. I'm sorry, is that a question or I --
Q. Yea. That's what I'm asking.
A. Then I don't -- I don't understand your

question. I'm sorry.
Let me ask this. You sav --

Can you tell me where that quote -- can
you show me where that quote came from?

A. I don't see that specific quote.
Q. You have it as a quote in your report,

in your declaration.
A. Yeah. I'd have to look to see if

perhaps that was another quote within her -- her
deposition.

Q. Okay. You would agree with me it's not
at Pages 140 to 141 as you contain in your
declaration?

A. That does not a

Q. She talks abou

ear to be the ease.

percent, that's
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simply the percentage of sales that Secret Fit has,

right?
A. She does discuss that. That's correct.

Q. Okay. But she doesn't say anything even

close to what you accorded to here on Pages 140 to
141?

A. That quote is not —— is not in here, on
those pages, if you will.

Q. And you also cite -- in this particular
bullet point, you cite Pages 68 to 69. That's in
your Footnote llO.

A. Okay.
Q. And looking at Pages 68 to 69, do you

agree with me that the -- the quote that you have

doesn't appear there either?
A. I don't see that quote there either.

Q. Okay. And on —— on Page 69, am I
correct that Ms. Piccone says that the significance
of Secret Fit is that it changed a woman's options.
Prior to getting the Secret Fit to market, women

were not able to wear the same types of bottoms that

they wore pre-pregnancy, and now women can wear the
same types of bottoms that they were before they
were -- before they got pregnant.

Did I -- did I read that correctly?

A. That's -- those -- those are the words

that are on Page 69 of her deposition. That's
correct.

Q. Okay. And that's -- and that's what

you've cited in —- in your first bullet point,
correct?

A. I've cited those pages in -- in
Footnote 1 10 of my report. If that's your question.

Q. Okay. Am I correct what she's

explaining in the pages that you cited is that she
knows the product as it provides this new feature,
which is patented.

Isn't that her point?
MR. LECHLEITER: Objection. Form.

A. I don't know that it's specifically

stating that.
Q. Right on Page 68, Line 22. They have a

patented trademark item that was put into existence
prior to my starting. That we've built the entire
strategy, entire assortment. We're redefining our
selling space. It has redefined our assortment, our

apparel. It's changed a woman's options. Prior to
getting the Secret Fit to market. women were not
able to wear the same types of bottoms that they
wore pre-pregnancy, and now a woman can wear the
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same types ofbottoms that they wore before they got
pregnant.

Isn't it her point that, given the
feature of the product, women are buying the

product?
A. I don't --

MR. LECHLEITER: Objection. Fonn.
A. I don't believe that you can glean that

from -- from that testimony.
Q. I'm not saying that that's correct. I'm

just saying isn't that what she is saying?
A. I don't believe that's what she's

necessarily saying.
Q. Okay.

A. She's just mentioning the patented and
trademarked item. She's not talking specifically

about a particular feature that's patented.
Q. You are aware that the -- that the

specific feature of being able to wear it through
the different stages of -- of pregnancy, that's a

feature that's actually found in the claims of the

patent?
MR. LECHLEITER: Objection. Form.

A. Well, again, I'm not -- whether it is or

it isn't I think is a legal issue as to whether it's

in the claims. I understand it's alleged that Claim ,

I or the independent claim would cover that feature.
Q. All right. Okay. :
A. Perhaps cover that feature. But, again,

I'm not saying whether it does or doesn't.
Q. Understood. Let's take a look at your

-- your next cite from her deposition III to 114.

A. I don't see that specific quote 011 those
pages.

Q. A11d why don't we go to the last citation
you have in that bullet point, Pages 308 to 309.

And would you agree with me that on
Pages 308 to 309 Ms. Piccone does not make the
statement that you contend she does 011 -- i11
Paragraph 43?

A. I don't see that specific quote on
Pages 308 or 309.

Q. Do you see even anything that seems to
correspond to that quote on Pages 308 and 309?

A. I don't -- I do not.

Q. Sitting here now, would you agree with
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me that you made a mistake in the first bullet point

in Paragraph 43?
A. I would agree that -- that the pages I

have cited in her deposition do not contain the

quotes that I've cited i11 the first bullet point in
Paragraph 43. I would have to go back through her

deposition to see where that -- where -- where that
quote was made.

Q. If that quote wasn't made, how does that
change your opinion?

A. I don't believe it changes -- it

certainly doesn't change my opinion. It would
change the way that I would -- would reference this
bullet point. And I -- I clearly -- there are --
there is information within the -- the cites that

I've identified that I think is supportive of the

opinions that I've set forth. I would just depict
it differently in bullet point 1.

Q. Well, would it be fair --
A. If, in fact, that's the case.

Q. Uh-huh. Well, ifthat's the case that

she never said that, would it be fair to say that
you should probably just cross off much of what's in
the first bullet point in Paragraph 43?

A. No. Iwould say that it -- she does

indicate that it's

It is .)ercent of their sales. And I -- I believe
she alludes to spending a fair amount of time

throughout her deposition or at certain points in
her deposition on this imtiative. So, I don't
think it's appropriate to just cross it out. I
think you could depict it slightly differently, and

you would -- I think that the information is still

appropriate in support of my opimon.

Q. But given that she never actually said
this, this can't possibly support -- support your

opimon that -- that marketing -- assuming you have
that opimon, assuming you have the opinion that

marketing is the reason that the patented Secret Fit
product displaced sales or far exceeded sales of the
non-patented products. Assuming that's your opinio11
that marketing is the reason for that, certainly

what you wrote in this bullet point couldn't support

that opimon?

A. Again, in the bullet point I'1n talking
about it being the number one key initiative. a11d it

being -percent of their pant -- of -- of their
sales. And that clearly is indicated in the cites

that I've identified in support of this bullet
point. And if -- the one piece that I can't -- at
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least in terms of the cite that I've identified,

where it says that she focuses -percent of her
effort on the Secret Fit Belly may be contained
elsewhere or alluded to elsewhere in her deposition.
I would need to confirm that, but I don't think that

the other aspects of what I've identified here would

be inappropriate and not in support of the opinions
that I've set forth.

Q. Let me ask you this. It seems like your

opinion is circular because the -percent of the
sales are Secret Fit. Is Secret Fit commercially

successful. And then you conclude from that that
because that's the case Secret Fit can't be

commercially successful?

MR. LECHLEITER: Objection. Form.
A. I don't --

Q. That makes no sense whatsoever. Can you
explain that?

A. I think you've mischaracterized my

testimony. That's how, that's how I would explain it.
Q. I mean, the fact that-percent of the

sales are Secret Fit indicates that the economic

drivers are pushing the market to Secret Fit, right?
MR. LECHLEITER: Objection. Fonn.

Q. (BY MR. POLLACK) That's basic

economics.

A. Again --
MR. LECHLEITER: Objection. Form.

A. -- you're -- you're -- and I think I've

answered this question on several occasions, but you
-- you continue to take general economic principles
and try to apply them specifically to this
situation, and I don't think that's appropriate.
And I also think that I'm identifying things that

Mr. Green has failed to acknowledge, recognize, or
assess and, therefore, his -- his opinions are
unsupported.

Q. Let me take a look -- take a look at a

few of the other bullet points that -- that you have
here. Let's talk about the denim and visual

initiatives regarding Secret Fit Belly.
Do you see that?

A. I see --

Q. In your second bullet point?
A. I'm looking at my report. If you'd like

me to look at a particular bullet point, I'm happy
to do that.

Q. That's what I'm referring to --
A. The second --

Q. -- the second bullet point in your
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report.

A. Okay. Sure.
Q. First off, if Secret Fit is commercially

successful and its success is connected to the

invention, wouldn't that be consistent with Secret

Fit being dominant in the stores simply because the

sales are higher?
MR. LECHLEITER: Objection. Forn1.

Q. (BY MR. POLLACK) If you are selling

more, then you're going to need n1ore product,
correct?

MR. LECHLEITER: Objection. Form.
A. I -- you're making some pretty dramatic

leaps, with all due respect. You're basically
saying, because they're successful --

Q. Uh-huh.

A. The whole point of the analysis is to
show that they're successful and there's a nexus to
the claimed features --

Q. Uh-huh.
A. -- or claimed invention. That's what

Mr. Green has failed to do. You're asking —— you're
saying. well, assume that's the case.

Q. Yes. I'm asking you to assume that's

Q. But wouldn't that be consistent with

then the product being dominant in the store?

A. I don't —— again, you're —- I'm -— I'm
here to respond to what Mr. Green has set forth
about whether there's the success and whether that

success can be connected to the patents. And you're

asking me to assume that and then say that that's

consistent with something else. I don't --

candidly, I'm not sure how to answer that question.
A11d I -- I -- I do11't know why that would be --

you're asking me to assume something that Mr. Green
has failed to address and acknowledge and accurately

support, and I've responded in that regard. But
then you're asking me to assume that's the case.
I'n1 -- I guess I'n1 confused by your question.

Q. Yeah. You're here as an expert in

economic analysis. I'm asking you, as a matter of
economics, based on the fact that -- let me -- I'll

-- I'll stay away from the word commercial success.
Based on the fact that the market has decided that

it wants to buy mostly Secret Fit products with the
patented feature, wouldn't that -- wouldn't that
then be consistent with —- with most of the stores

showing Secret Fit product?
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MR. LECHLEITER: Objection. Form.

A. You're trying to make a connection for
which I don't think you have a basis to necessarily
111ake that co1111ectio11. You're just asking one thing.

Can you assume it leads to another?
Q. Yeah.

A. I don't —— I don't —— I guess, I don't
-- maybe I just don't understand your question. But
you're asking to make a leap without any further

information or connection being made between the two
things you're asking me to compare.

Q. Okay. So, what you're saying is there
really isn't a connection between customer
preferences and the volu111e of sales for a product

and the amount of product inventory that would be in
the store?

A. I mean, that —— that —— that could --

could -- I'm not -- first of all, you're
mischaracterizing my testimony. And secondly, that
could be the case in the abstract as a general

matter. But you're trying to take that and

specifically apply it to the situation in this case,
and that's where I'm -- I'm -- the disconnect is.

And you're asking 111e to make leaps based o11 so111e

general theory without specific information. I

don't know if that's appropriate.
Q. Okay. So, what you're saying is

economic analysis doesn't work by -- starting from
theories that are taught in the textbooks and then

trying to apply that to the real world‘, instead,
there's something else you're supposed to do?

MR. LECHLEITER: Objection. Form.
A. I would say that what you're attempting

to do is to make general observations and somehow

use that to support a specific instance or
circumstance. I think it's dangerous and likely
inappropriate because every situation is different,
and the facts and circumstances are different in

every situation. It's not a one size fits all, and

I think to do that is inappropriate and to form a
basis based on that is inappropriate as well.

Q. What about logic? I mean, doesn't logic
dictate -- just basic logic, that consumers are

demanding and purchasing one kind of product in much
higher quantity and, therefore, the store selling
that product is going to have a lot more of the
product that the consumers want?

MR. LECHLEITER: Objection. Form.
A. It -- it -- it could -- that could be

the case, and that could be that the store has
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decided that's what they want to push and sell. So,

they have more of that product to push and sell and
offer to their customers and make sure that their

customers see that product.

Q. I guess, in order to make that
conclusion, I'd guess, you would have to conclude

that stores make decisions about what products to
sell that are disconnected from customer demand?

MR. LECHLEITER: Objection. Fonn.
A. I don't know that you have to come to

that conclusion either.

Q. I mean, isn't it the case as a matter of

logic, nevermind economics, that the store is going
to stock more of the products that consumers want?

A. That may be the case. And it may be
that they're stocking product that ultimately they

want to sell. And maybe customers won't desire
those. Or maybe they're only desiring them because

they're doing more to push those products to the
consumer and not offering other products.

Q. Let's take a look at your quote of 309.

So, in your bullet point, your second bullet point
in Paragraph 43, you cite to 309 to suggest that
something special is done about Secret Fit Belly?

A. Okay. I'm sorry. Where are you

referring?
Q. Yep. If you look at your quote at 112.
A. Okay.
Q. You cite 309. Okay. So, let's turn to

309 and, perhaps, you can read with me. I'm going
to start at Line 8 a11d read down to Line 17 to

finish your answer.

Did I read that correctly?
A. You did.

Q. Okay. And isn't it what sl1e's saying
there, that maternity pants, bottoms are the key
initiative, correct?

MR. LECHLEITER: Objection. Form.

A. She's saying how bottoms is our number
one key initiative at Destination Maternity. That's
her testimony.

Q. Yes. She's not differentiating between
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Secret Fit, non-Secret Fit. She's saying bottoms

are the key to the maternity store sales?
A. It -- she does allude to Secret Fit

earlier in her testimony --
Q. Uh-huh.

A. -- where she's talking about how

important Secret Fit pants is to us.
Q. Sure.

A. In that specific line, she does not
include the word "Secret Fit" as it relates to

bottoms. I would agree with that --

Q. Okay.
A. -- in that line of her testimony.

Q. Right. And in fact, her -- her
testimony is that bottoms is what's driving sales

for the entire maternity store?

MR. LECHLEITER: Objection. Form.
A. In -- it says -- in -- I would ree

that the words in her de osition sa .

And she alludes to Secret Fit bottoms

as being a key initiative earlier in her testimony,
and how important Secret Fit pants is to us.

Q. Okay. But she's not saying -- in what
we just read what she's pointing out is that
maternity pants are key to the store's overall
success‘?

A. Well, she's doing -- she's doing it in
the context of a discussion about Secret Fit pants
and how important they are.

Q. But in the -- in the -- in the part
we're reading, she's not referring to the Secret Fit

pant. Fair?
MR. LECHLEITER: Objection. Form.

A. Well, you're looking at the actual words
011 the page. Secret Fit is not included on those
lines, but certainly it's alluded to in her answer.

And she clearly states how important the Secret Fit
pant is to us.

Q. Okay. But she doesn't say what you
quote here, in your bullet point?

A. Well, I didn't use a quote from her
testimony.

Q. She doesn't say what you write here, in

your -- in your bullet point?
A. Well, if -- I believe that this

testimony is further in support of what I've
identified here, in that bullet point.
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Q. Okay. But she doesn't say that. You

came up with that on your own? That —— that --
A. I came with -- with that language, and I

used her testimony in support of that. And clearly

her testimony alludes to how important the Secret
Fit pant is to -- to us.

Q. Sure. But it doesn't say DMC is denim
and visual initiative is to ensure that Secret Fit

Belly bottoms were the first thing and the most
dominant thing that a customer sees when she walks

in the store and future marketing intentions of

continuing to maximize the success of the Secret Fit
Belly bottoms. Nothing like that is in the
testimony you cite?

A. I --

MR. LECHLEITER: Objection. Form.

A. I think that if you look at the
information that I've cited, that you can come to

the conclusion that that's what she's referring to.
That specific quote is not in her testimony, but I

think her testimony alludes to that.
Q. You somehow inferred that?

A. I inferred that from my read of her
deposition.

Q. Okay. But she doesn't actually say

. She doesn't use these specific words
that are in my report, but I think she did the -- in

support of that, that's what she's saying here.

-Q-1
A. Okay.

Q. Okay. And there you say, yourself, that

the mark down promotions are for both Secret Fit

Belly bottoms and/or bottoms. I assume that you
mean by that that they're marking down both types of

pants?
A. Yes.

Q. Okay. How does that —— I understand
that how that would show that maybe pants are very
important to their store. But 110w does that show a
distinction between Secret Fit marketing and

non-Secret Fit marketing?

A. Well, to the extent that the promotions

are directed toward Secret Fit Belly products, that
could be an indication of why sales are increasing

for those products. And I have -- I would -- well,
we'd need to look at the documents. I've cited

several documents in this footnote.

Q. What do you want? To take a look at the
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deposition testimony that you cite, 254-256?

And can you tell me where in there she

distinguishes between markdowns of Secret Fit versus
non-Secret Fit.

A. I think that she is referring to Jessica

-- Jessica Simpson pants, which I think is the only
Secret Fit.

Q. You're talking about in just that
portion of answer, beginning at 254. But let's take

a look where she is talking about markdowns. It's
on 256.

A. Okay.
Q. And when they are -- in that question

about markdowns, does it mention anything about
Jessica Simpson?

A. Well, it -- it -- it talks about it on

54, running every days promotions.
Q. Yes. It says their bottoms are so

important to us every jdays. It does11't say
Jessica Simpson's bottoms, does it?

A. In -- she says the one may or may not be
Jessica.

Q. All right. There's no -- no distinction

here being made between Secret Fit and non-Secret

A. Well, to the excellent that it's Jessica

Simpson, my understanding is that that's only Secret
Fit and not non-Secret Fit.

Q. It says here, on 254, if that's where
you're reading.

Q. Okay. Well, let 111e ask you this. If

you're doing markdown promotions on both Secret Fit
and non-Secret Fit products, how does that in any

way help you, if at all, in showing that there's

some difference in marketing between Secret Fit and
non-Secret Fit products?

MR. LECHLEITER: Objection. Form.
A. Well, I guess the issue is what is --

what ultimately is driving the sales. And there
appear to be initiatives, markdowns that are
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unrelated to the patented feature. And the point is

that Mr. Green failed to acknowledge or recognize or
review this testimony or further investigate that

issue. So, the point I'm making is that t11a --
this -- this initiative could be driving sales, and
it's unrelated to the claims that are at issue in

this case.

Q. I understand it could be driving sales.
But 11ow is it driving sales toward Secret Fit a11d

away from non-Secret Fit? That's what I'm asking.
MR. LECHLEITER: Objection. Form.

A. Well, I guess that it would —— I'm using
this in terms of showing the -- the success -- in

terms of Mr. Green's opinion as to the level of
sales of Secret Fit Belly products, which he uses as

the basis, not to say that the Secret Fit Belly

products are a commercial success. And I'm merely
pointing out that there are certain marketing events
or impacts. He says that there's nothing based 011

one sentence and one document, that there's nothing
going on. And what I'm acknowledging and

identifying is that within Ms. Piccone's deposition
she's identified instances and events that could

affect those sales. And that's something Mr. Green
has failed to acknowledge.

Q. Well, I understand how this could affect

maybe overall sales of pants, but I don't understand
as how could it affect or make a distinction between

Secret Fit and non-Secret Fit pants?
MR. LECHLEITER: Objection. Form.

A. Well, I think that -- that it could, to

the extent that such promotions apply more so to
Secret Fit versus non-Secret Fit, and I think that's

something that Mr. Green should have investigated or

at least inquired about. But certainly, Ms. Piccone
acknowledges that those things exist, and those

things can affect the level of sales of the Secret
Fit product.

Q. Sure. You don't have any evidence that
there was greater promotions -- you mention this is
a possibility, but you don't have any evidence that
there were promotional differences between the

Secret Fit and non-Secret Fit products?

A. Well, what I'm saying is that I'm using

this to show that there are things that affected or
could have affected the sales of Secret Fit Belly

pants as part of my declaration. If you're asking
me whether it affected it more so for Secret Fit

Belly or non-Secret Fit, that may have been the
case.
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What I can also say is that Mr. Green in

roughly two sentences in his report concludes that

there's nothing from the marketing perspective that
affects these products. I think this provides an

indication as to something he should have

investigated further based on the point that you are
raising now.

Q. But you didn't investigate it?

A. I have the access to these employees
through deposition testimony. Mr. Green, on the

other hand, I would understand, would have access
and be able to actually discuss these issues with
those employees.

Q. Okay. But my question was did you

investigate it?
A. Oh, well, I investigated what I could

through the depositions that have been provided in
this case.

Q. Did you ask for any further discovery
from your -- your counsel other than these

depositions?
A. Well, I asked for information and

deposition testimony from witnesses that may have
discussed the marketing of these products. This is

one of those items that I've been provided with.

I've also been provided with other documents and the

records that I'm using in support of my analysis.
I'm not aware, outside of what I've reviewed and

what I've relied upon, of other information. But
that doesn't mean it doesn't exist and wouldn't be

available. A11d to the extent a discussion was held
with Ms. Piccone or other individuals at Destination

Maternity, other information could be gleaned to

further support -- at least further identify these
issues and further su ort these issues.
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Okay. Other than these depositions that

are listed here on Page 2 of 1112, were there any

other Destination Maternity employee depositions
that you looked at?

A. No, there weren't.

Q. And who selected which depositions you

would look at?

A. Well, the request was made to produce
information on a number of fronts, the background of

the case, any information on the claims at issue,
information on perhaps the marketing and selling of
these products. And counsel had identified these
individuals as perhaps providing commentaiy on this
issue. Some of these individuals were not -- their

deposition testimony was not cited in my report,

although I've reviewed it. I don't know that I
gleaned anything that was necessarily something

I'd cite directly in support of my opinions. But
certainly -- certain of these depositions I have

cited and were helpful and being in support of my
analysis.

Q. Let 111e ask you about your one, two,
three, four, fifth bullet point, the DMC web site

has a section devoted to Secret Fit Belly bottoms.

I think we were looking at that earlier.
Yes?

A. Yes.

Q. Okay. Wouldn't that be consistent --
the fact that it has a separate section -- wouldn't
that be consistent with the commercial success of

the product being associated with the patented
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features‘?

A. I don't think you can make that —— that
leap.

Q. I mean, this is what's confusing. This

is what -- maybe I'm wrong. This is what I would
expect to happen. If the patented features were

important to demand for the invention, then what I
would expect is that Destination Maternity would

tout the patented features 011 its web site. I would
think those things would be consistent.

Does that make sense to you?

MR. LECHLEITER: Objection. Form.
A. Well, you're -- you're talking patented

features. It -- it could be that there are certain
features that are touted on the web site. Whether

those are covered by the patent or not is one issue.

Certainly that -- you know, whatever is touted could
be an important aspect to the product. But whether
it's covered a11d whether -- what is covered is

relevant to the analysis is another story.

Q. Well, here 1 think, we were looking at

that website earlier. And 11ot only did they talk
about features, which I think we -- we both

recognize are in the claims. But they actually say

and we patented this.

Is that fair?

MR. LECHLEITER: Objection. Form.
A. It -- it talks about -- and I guess, are

you -- just to be clear, are you referring to

Exhibit 5 to my deposition?
Q. I --

A. A11d it talks about something that grows

with you, smooth and contours. And then so unique
it's patented. But it's unclear as to what

specifically is covered and whether technically it
would be covered by the patent.

Q. Okay. Would it be fair -- whoever wrote
this things that the features are showing are
covered by the patent?

MR. LECHLEITER: Objection. Form.

A. That appears to be the case.
Q. Okay. One thing I wanted to ask you

about is in your --
A. And I would say covered in some fashion

by the patent. That doesn't mean all the claims and
everything about the patent is covered here.

Q. Let me go back to your Paragraph 21 in
your declaration. It's on Page 15, Exhibit 11-10 as
it's called in the proceeding.

And you have a second sentence here. We

186
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looked at the first sentence earlier about a prima

facia case of nexus. Well, you know what, let me go
to that first sentence again to make sure that I

understand it. See you write here, is my
understanding that a prima facia case of nexus is

generally made out if the patent owner shows that

the commercially available product in question
embodies the features of the claims in question, and
that those features are not just components or

portions of the overall product.
Do you see that?

A. Yes.

Q. Okay. If you -- if you could go back to

the -- to the pate11t for 111e, reissue of 43531. A11d
if we could go to, let's say, Claim 6, which is one

of the dependent claims here?
MR. LECHLEITER: Just for the record,

Exhibit 2?

MR. POLLACK: Exhibit 2. Thank you.

You wouldn't happen to know proceeding exhibit
number, would you?

MR. LECHLEITER: Actually, I do. It
is IPR proceeding Exhibit Number 1018.

MR. POLLACK: Okay. Thank you.
Q. (BY MR. POLLACK) So looking at Claim 6

on proceeding No. 1018, Thomas Deposition Exhibit 2,
at Column 5.

Would you agree with me that Claim 6 is
the claim for a maternity garment?

A. I'm not going to make opinions as to
what the claims are or are not from a legal

perspective. I'm not here to make those opinions.
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ay .

A. But from an economic perspective and how
I would assess the impact of the dependent claim, I

think that may be different.
Are we at about a11 hour?

Q. Yeah. Let me just ask you one -- one
more question about components.

You wrote here in Paragraph 21, this

paragraph about components. In the case of this
matemity gannent, which -- I guess you wrote this
Paragraph 21 in connection with our analyzing the

maternity garment.
Did you have an understanding that in

this case the claim is for the entirety of the
product which is sold?

MR. LECHLEITER: Objection. Form.
A. I guess, in terms of what needs to be

analyzed as driving the commercial success, it would
be something less than the entire product, and it
would be a particular feature. That's my
understanding of what would need to be assessed as

part of this analysis.

Q. So ir1 your view, you don't -- when
you're an obviousness analysis, you don't look at
the claims at all?

A. I didn't say that. I'm -- I'm not here

to make legal opinions. I'm here to gain an
understanding of what features are covered by the
claims and then prepare an economic analysis or
assess economically what the impact is of those
claims.

Q. Okay. But when you wrote here in 21 --
and I recognize that you wrote it to your

understanding. When I said it's your understanding,
does that mean that came from counsel?

A. Yes.

Q. Okay. To the extent you understood what

was written here, did you understand that, if the

claim as a whole corresponds to the overall product,
disregarding w11at features you might think are
important, if the claim as a whole corresponds to
the overall product, then the law says that nexus is
established?

MR. LECHLEITER: Objection. Fonn.
A. Again, I'1n not here to make legal

opinions. I don't know the laws or the legal aspect
as it relates to that. All I know is that, from an
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economic perspective, it's possible. And in several

cases what you do in assessing the value of a patent
or claims of a patent is to assess the specific

feature that's covered by the patent and not the
entire product. And that's what I've -- my
understandin in this case is that's what ou do.

MR. LECHLEITER: Why don't we take a
break.

(Brief break taken.)

Q. (BY MR. POLLACK) Mr. Thomas, if you
could tum to a Paragraph 33 of your declaration. I
had to look down at mine as well.

Mr. Thomas, if you could look at

Paragraph 33 of your declaration, Page 25. And am I
correct there you're doing an analysis of the price
premium between Secret Fit and 11011-Secret Fit
products?

A. Well, I'm -- I'm identifying the

components, if you will, of the analysis that
Mr. Green has set forth.

Q. And, in fact, your numbers, at least for

the analysis, essentially agree with Mr. Green's; is
that fair?

A. Well, the weighted average numbers, I
believe, agree with what he's included or relied
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upon.

Q. Wha —— what disagreement is there, if
any?

A. I don't know that he -- he didn't depict
everything that I've included in this table in his
report.

Q. Okay.
A. I don't believe so. I'd have to

double-check that, but --

Q. Let me for a second ignore, well go
ahead.

A. Let me... Well, just to clarify for the
record, he's only depicted the weighted average for

Secret Fit and the non-Secret Fit. He didn't depict
the components by brand as my table reflects.

Q. Okay. And in responding -- what section

of his declaration were you looki11g at?
A. He cites on Page -- Page 17, begim1ing

on Paragraph 35. He cites the average price per

unit of Secret Fit as: And the price -- per
unit price of bottoms not practicing the patented

design where he alleges don't practice the patent
design of 2223. And he cites to Exhibits D and D1.
And Exhibit D and Exhibit D1 include just that
weighted average price and not the components by

Q. Okay. Okay. And, in fact, you foun --
when you did your calculation that you got the same

weighted average across all brands?
A. I did.

Q. Okay. And that's what experts in the
commercial success economic analysis area refer to

as a price premium, right, is that difference in
price?
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A. In -- yes, effectively.
Q. And the reason for that is the -— the

standard economic analysis says that two products,
everything about them being essentially equal,

should, at least over the long term, sell at
approximately the same price?

A. I think that -— if you're using the term
of everything being equal amongst those products, I

think that's a pretty important factor. But as a
general matter, that certainly could be the case in

certain situations. But again, I would caution, the

fact that they're both roughly the same, that
assumption is pretty critical as well.

Q. But the wa_v -- the way that -- and the

reason why economic analysis -- an analysts looking
at commercial success use price premiums is starting

from this principle that the price should be the
same. When they see that the price of one is higher

than the other, that there's a price premium, that
indicates to them that there is something else going

on, which creates the price premium, that they're

not equal for some reason?
A. That could be the case. yes. And the

question is what causes that differential.

Q. Right. One of the things that's

believed to have caused that differential and the

reason why economic analysts look to a price premium

to show commercial success is that a patented
feature, the command of a patented feature is

something that causes a price premium?
MR. LECHLEITER: Objection. Form.

A. Well, I -- it -- the patented feature
could be something driving a price differential, but

it may not. And that price differential for two

comparat —— two products that you are comparing
could be driven by something completely unrelated to
the patented feature. And again, it's also

important to point out that, while there may be a
price premium, ultimately the profitability of the

product could be lower even though the price is
higher.

Q. Have you seen any evidence -- could
there possibly be any reason why are these products,

Secret Fit Belly panel versus non-Secret Fit, that

the Secret Fit panels would have a lower
profitability than the non-Secret Fit panel?

MR. LECHLEITER: Objection. Form.

A. They could, yes, because the -- the only
thing that Mr. Green has analyzed is gross profit,

but certainly there are expenditures including
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marketing and selling that need to be devoted to

sales of the Secret Fit Belly pant that could
outweigh and could account for all the margin --

gross margin as being generated by those products.
Q. Let's talk about some of the -- some of

the costs that -- that might differ between the

Secret Fit and non-Sccrct Fit product, in terms of
cost of goods sold.

Would you agree with me, based on
whatever knowledge you may have of the apparel

market, that likely cost of good sold is not

differentiating factor between Secret Fit and
11on-Secret Fit products?

MR. LECHLEITER: Objection. Form.
A. Well, the -- the labor and materials for

a Secret Fit could be greater than those for a
non-Sccrct Fit.

Q. Would you think that would be a

significant cost?
A. It depends on the situation. It could

be, but it may not be. 1 mean...

Q. You don't know one way or the other?
A. Well, there could very well be 111ore

material in a Secret Fit Belly pant. It could be

better quality. It could be a different type of a

product that you're comparing to a non—Secret Fit.

So, that could -- depending on the comparison, it
could be a significant difference.

Q. Okay. But across all of the SKUs of
non-Sccrct Fit versus Sccrct Fit, do you think it
would be fair to say that the cost of good sold on

average would be comparable between non—Secret Fit
and Secret Fit?

MR. LECHLEITER: Objection. Form.

A. Again, I don't know that you could
automatically come to that conclusion.

Q. You haven't looked into that?

A. I haven't addressed that specifically,
no. And I don't believe Mr. Green has done that

either. And I don't think that you can make -- just
as a general matter make that blanket statement.
You'd have to -- you'd have to do further analysis.

Q. Although, if you look, Mr. Green did

look at cost of good sold, per se, in his report.

Did you see any differences when you looked at this?
A. Well, he's looking at costs of good sold

for -- as a percentage of sales for certain
products. And he's making comparisons between

products that could be very different as well given
that the SKUs for non-Sccrct Fit have declined, and
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the SKUs for Secret Fit have increased.

Q. Well, if you look at this Exhibit D,
would it be fair to say that he has looked at costs

of good sold across Secret Fit products? If that's
where he gets his gross margin?

A. lf that's your question, that's a

different question that you just asked. You're
saying has he looked at cost of goods sold for
Secret Fit Belly bottoms based on the information

that was provided to him. His -- this analysis
reflects that. But that's a different question than

what you were previously asking.
Q. Okay. And looking at these numbers,

assuming you crunched them, have you seen any
significant difference in cost of goods sold --

costs of goods sold per unit between Secret Fit and

the non—Secret Fit products?
A. Well, given the information he's

provided, he hasn't done that on a per u11it basis.

Q. Right. It's the matter of division,
though, right?

A. Well, if you wanted to divide -— I mean,
he hasn't depicted it here. And again, you're

talking about -- there could be differences between
specific non—Secret Fit products and specific Secret

Fit products.
Q. Sure. But I'm not talking about the

aggregate.

A. And again, that analysis hasn't been
prepared and disclosed in his report.

Q. Do you agree with me that all the tools
for that analysis have been disclosed, all the
information you would need to do that?

MR. LECHLEITER: Objection. Fonn.
A. To do what?

Q. To compare the cost of goods sold per
unit across the Secret Fit and non—Secret Fit

products?
MR. LECHLEITER: Objection. Fonn.

A. If -- tools have been disclosed where?

Q. In his Exhibit D, for example?
A. Okay. So, in Exhibit D, you're -- I

don't know that you would have the ability to do
that in Exhibit D. You have overall sales, but you
haven't distinguished between particular types of
units and what those costs are for particular
brands.

Q. Well, no, it says Secret Fit Belly
bottoms. That's one type.

A. Right. But just to be clear, within
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‘percent, ccrrecr?Secret Fit Belly, there are different brands,

Motherhood, Oh Baby, so on and so forth. And those
-- there can be differences amongst those products.

And he is taking those products and comparing them
to non-Secret Fit, and there can be differences in

styles and just -- certainly there's difference in

the number of SKUs between the two products. So,
there could be, within the details of the

information that's been produced ir1 this case, there

could be -- that could reflect significant
differences in the cost per umt of one product
versus another.

Q. But in the aggregate --

A. Right.
Q. You can look at the aggregates of these

units and get information that I'm speaking about,
correct?

MR. LECHLEITER: Objection. Form.
A. I would disagree. I r11ear1, if you want

to re-ask the question --
Q. Uh-huh.

A. But you've asked the question, and now
you're trying to say that somehow generally taking a

number on his Exhibit D and dividing numbers and
getting per unit amounts is relevant in answering

your prior questions, I would disagree with that.

Can you take what he didn't -- he didn't take the
cost of goods sold and divide it by the number of

umts and show a per—umt amount to my knowledge.
Q. Right. That's something -- that's

something he could -- anyone could do. You're
talking about trivial arithmetic here.

MR. LECHLEITER: Objection. Form.

A. Well, are you -- if you're suggesting

could it be done, yes. But also he didn't do that.
And he certainly didn't do it by brand or

specifically by product. And in answer to your
question, I think you would need to do that to get

comfortable as to how you could answer the questions
that you're requesting.

Q. Okay. Let r11e go back to my first
question. I think we are in agreement, though, that

there's a price premium between the Secret Fit and

the non-Secret Fit products?

A. Well, I would -- I think we could agree
that there's a -- based on the analysis that he has

performed in the aggregate, there's a difference of
a per—umt price aggregate for Secret Fit versus the

aggregate average for non-Secret Fit.
Q. And that aggregate difference is
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A. If you look at the averages across all
the different brands, yes.

Q. Okay. Now, one thing you point to in --

in your declaration, and I wasn't sure why, this is
particularly in Paragraph 34, is the amounts for

Kohl's Oh Baby. Let me ask you, first. Why did --
why are you calling out the difference between

Secret Fit and non-Secret Fit for Kohl's Oh Baby?
What does that matter?

A. Well, I guess, a couple of things. One

is that he has done a very general analysis and
concluded that the difference between the price of
the average of the Secret Fit brands that he's

analyzed versus the non-Secret Fit without any
further detail allows him to automatically conclude

that there's commercial success for the product, and
I would disagree with that.

I provided more details as to what makes
up that analysis and also would -- would show that

as it relates to the Kohl's Oh Baby product that

it's not the-percent that he depicts. And I
wanted him to make that point.

And I would also point out that the

prices of these -- and the differential of these

other products could be driven perhaps by aspects or
events that would be unrelated to the patent as
evidenced by the fact that the Kohl's differential
is different.

Q. Let me ask you this, other than the
Kohl's differential. the differentials for all of
the other brands that are sold at Destination

Maternity retail stores, are essentially in the

—percent range, they're relatively
consistent. Would that be fair?

A. Well, I would say that this calculation
that he's prepared in terms of the components of
each of the brands. Those percentage differentials

are in the‘percent range. That's correct.
Q. Okay. And now, you're aware -- and I

think you pointed out how even at-that the Kohl's
pricing we're looking at here, we're talking about
Kohl's as a wholesaler. Is that true?

A. Yes.

Q. Retail reseller for Destination

Maternity?
A. Yes.

Q. Okay. And here we're looking at the
wholesale pricing that Destination Maternity is
selling to Kohl's, correct?
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A. Yes.

Q. Okay. And that's a very different
market and very different analysis in looking at
retail. And I recognize Mr. Green included it,

maybe he shouldn't have, in his numbers. But that
-- that whole sale market is a very different market
from the retail. Is that fair?

A. Well, I would say that there are

differences between the wholesale and retail market,
first. And I would say, secondly, that ifyou are

suggesting that he's made an error then as it

relates to the Kohl's product, he can't use that as
a price differential as the basis to conclude that
there's commercial success that's associated with

the sales of those products. If that's what you --
Q. If we took out the Kohl's products, you

recognize that the price premium is only going to
increase from the numbers he provided?

A. If we're looking at overall averages,
that those numbers would change, that's correct.

But I'm not sure that that's a relevant way of -- of

viewing the world as it relates to commercial
success.

Q. Let's take a look back at Deposition

Exhibit 3, again, my article.

Q. If we look at the first sentence, again

under indicators of commercial success. Do you see
that it says commonly used indicators of commercial

success include and the third one is price premiums,
right?

A. That that word -- those words are on

this page on this exhibit.
Q. Okay. So am I correct that price

premiums is an indicator of commercial success?
MR. LECHLEITER: Objection. Form.

A. Again, I think we went round and around
perhaps on this issue or maybe others. Again,
you're asking a very general question. It may or

may not be an indication. And it could very well be
in this case it's not an indication of commercial
success.

Q. Well, what's -- the thing I see you're
doing here is -- we've gone through a pretty large
number of these -- of these indicators -- well, it

may not be an indicator of commercial success, but

we've gone through sales, sales growth, price
premiums, displacement of product. If we were to
look at these, all in the aggregate though, and say,
well, every one of these is present, and perhaps it
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may be the case that any one in isolation is not an

indication of commercial success. Would you agree
with me that having a number of these factors would
then tend to show commercial success?

MR. LECHLEITER: Objection. Form.
A. Again, you're asking a very -- I mean,

that, perhaps, could be the case, but it's very well
that it would not be the case as well. You have to

understand the facts and circumstances and why
differences exist. And I think it's inappropriate

to make those generalizations and arrive at an

opinion based on those generalizations.
Q. Let me just get back to the Kohl's

point, though. Let me ask a couple of other

questions with the Kohl's one. First of all, even
in the wholesale market you'll agree with me that

Kohl's pays a price premiumo_
percent, effectively?

A. Well, I would agree that on average
across all the pants that are sold, which could be

differing brands for Secret Fit Belly, that there is

a difference in the average price. I don't know
that it necessarily equates to the price premium
because you would need to look at the specific

brands that you are comparing. But on average,

using this data, there is a differential in the

PH“Of‘which 152
percent.

Q. Maybe I'm misunderstanding how price
premiums are done. In all the cases that I've been
in, the way you do a price premium is you look at
all products sold with the feature. And then you

look at all the products sold without the feature.

And then you take the difference between those

average prices. Is -- has that been done in a wrong
way in the cases I've been in?

MR. LECHLEITER: Objection. Form.
A. Well, again, I think you're being very

general in your approach in assuming that generally
speaking that would apply in every situation. You
can have a product that is alleged to embody the
patent and one that's not alleged to embody the

patent. But there could be dramatic differences

otherwise or in addition to those products. And

making that comparison would be inappropriate. And
to say and conclude that that's a price premium

associated with the patented feature I think would
be inappropriate.

Q. Okay. But here what we have is two
kinds of products, non-Secret Fit Belly products
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which came in an enormous panoply of styles, and _
Secret Fit products which came in a very similar and
fairly overlapping enormous panoply of styles. 5
Would it be fair to say that it would be appropriate

in that kind of situation to take an aggregate of
all the products that are Secret Fit or the patented

products and then compare them to all the products
across the board that are non-Secret Fit and see if

they are -- if on average there's a price premium?
A. Again, you're presenting a hypothetical

that I don't -- I don't understand to be the case

when you talk about a panoply of styles. And it's 5
clear that the number of SKUs for 11011-Secret Fit has
declined over time, and Secret Fit has increased. '

Generalizing and taking averages based on some
general theory or understanding I think is

inappropriate without digging into the details and
understanding what it all means. So, I would

disagree with the premise of your question.

Q. Let me ask you this. Am I correct that

effectively what you're saying is -- well, Mr. Green

has shown significant sales levels -- significant

sales growth, price premiums, and that Secret Fit

products we11t way up in sales between '08 and 2013, :

while non-Secret Fit products went way down in sales
during the same period. But given -- despite '
showing all those factors, he needed to show --
prove the following negatives that it could not have
been done due to other factors, such as marketing
promotion, some other unspecified feature of the

product that no one in this case has never mentioned

or something else that none of us has never thought
of?

MR. LECHLEITER: Objection. Form.

A. With all due respect, and it's getting
late in the day, that was a very lengthy question,

and I think an attempt to mischaracteiize all the
testimony I've given previously in this deposition
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as to what I'm trying to say.

Q. Uh-huh. So why don't you explain it to
me, then.

A. I don't understand your question, and I
-- my testimony is what it is. But certainly I

think you've miseharacterized or attempted to
mischaracterize what I've testified to. And --

Q. Well, how have I miseharacterized it?

MR. LECHLEITER: Objection. Form.

A. I don't know. You asked a very, very
lengthy question that I honestly just don't
understand.

Q. Let me break it down. So, in his

report Mr. Green pointed to sigmficant sales
levels, significant sales growth, price premiums,

increase in sales of Secret Fit products from 2008
to 2013, decrease of sales of non-Secret Fit

products from 2008 to 2013. Is that fair?
A. I don't think that's fair. I mean, if

yo11 look at his disclosure, he identifies sales --
Q. Uh-huh.

A. —— and he puts a graph in to the report
of sales of Secret Fit. And he identifies sales of

non-Secret Fit. He doesn't do and conclude what you
say he's concluding. That's not included in his

declaration.

Q. You're saying that when he plots a graph
on Page 16 of Secret Fit sales oin from, I don't

know,abou that doesn't
show sales growt .

A. Well, it -- it -- he hasn't said there's

-- you said significant sales growth.
Q. Yes.

A. There's a starting poi11t to these sales.

And he hasn't been provided with all the details of
all the sales. And I think I've testified to this

previously. A11d all the information hasn't been
provided to him. So, you're -- you're
characterizing his testimony in a way that's not
disclosed in what he has in his declaration.

Q. Let me read what he writes. "Secret Fit
Belly bottom sales have increased as non-patented
product sales l1ave decreased."

A. Okay. That's what he says.
Q. Okay. So doesn't that -- isn't that the

same thing, unless my understanding of English has

somehow deteriorated, as showing significant sales
growth of Secret Fit Belly bottoms and decrease of
non-Secret Fit Belly bottoms?

MR. LECHLEITER: Objection. Form.
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A. It -- it -- it just shows that the

Secret Fit Belly products —— he just shows they
increase, a11d the others decrease. He doesn't use

the word significant. He doesn't use the word

significant sales growth. He doesn't say any of
that.

Q. Okay. Let me ask you this. Is an
increase -- i11 our view, is an increase of

ja is that
a significant sales increase?

MR. LECHLEITER: Objection. Form.

A. It depends, i11 terms of the data that's
been provided, what that data tells us, and the
details surrounding that data, I need more

information. You're making the leap that that's
significant sales growth. I don't have enough

details about why they haven't produced all their
sales data. And whether it's -- this includes all

of their sales data.

Q. Well, did you ask counsel to send us a

letter or demand to get more sales data?

A. I'm responding to what Mr. Green has
disclosed, and I'1n responding to that disclosure.

You're making the leap and suggesting that somehow
there's something in here that I don't see reflected

and documented in his report or his disclosure.
That's the problem I have with the basis of your
question or the premise of your question.

Q. When you read this report, you didn't

think hc was saying that thcrc was significant salcs
increase?

A. I don't see those words in his report,
and I don't see that he's indicated that to be the

case. And most certainly that whatever growth in

sales was —— was connected to the claims that are at
issue in this case.

Q. I didn't ask that. I just asked did he
say that there was a significant growth in sales.
Is he showing that?

A. I didn't -- I didn't see that in his

report.
Q. You weren't able to infer that either?

A. Look, with all due respect to Mr. Green,
what he's disclosed here is in many ways deficient
as I've documented in my report. And all I can go
o11 is what he puts in his declaration. And he
didn't use those words or i11dicatc that to bc the

case, then I don't l1ave enough i11fonnatio11 to draw
that conclusion either.

Q. Well, you've read his deposition.
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A. Yes.

Q. In his deposition did he say that there
was a significant sales growth?

MR. LECHLEITER: Objection. Form.

A. I would have to go back and look to see
if tl1ose were the words that he used.

Q. You don't recall?
A. I don't recall as I sit here, no.

Q. How would that change your opinion if he
said that -- if he said that, well, yes, I'm

testifying there was a significant sales growth?

A. Well, I guess I would say that he hasn't
documented that i11 his declaration, one. And I

would want to understand what the basis is to say

that it's significant. What's his benchmark? What
he's comparing it to? And, have a better

understanding of that.
Q. Let me -- let me ask you just to make --

I think I asked you this already, but I just want to
make sure we're on the same page. Do you agree as

this article says that factors like significant

sales levels, significant sales growth, price
premiums, and the patented product displacing prior
non-patented product, do you agree that those

indicate, though they might not be dispositive, but

they indicate commercial success?
MR. LECHLEITER: Objection. Form.

A. Again, they could be indicators, but
they may not be indicators. That's just to be

clcar. So, I don't -- again, cach case or cach
situation stands 011 its ow11. A11d I don't think you
can do in a very simplistic analysis automatically
conclude that there's commercial success and more

importantly that it's connected somehow to the
claimed inventions that are at issue in this case.

Q. So, what you're saying is that, when
this article says that those are indicators of
commercial success, that that's wrong as they only
might be?

A. That -- and with all due respect, that's
unfair and a mischaracterization.

Q. I'm just repeating what you said.
A. I -- I didn't say that, with all due

respect.

Q. All right. So, what are you saying?
A. You're trying to put words in my mouth

and say that somehow I disagree that as a general
matter these can be indicators. I've said that they
could.

Q. Okay.
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A. But I also say that -- that they may

not, and that you have to look at facts and
circumstances. You ca11't just make a general
observation and make a conclusion. And I

respectfully disagree with the premise of your
question. And agai11, that's not my testimony.

That's a mischaracterization, with all due respect.
Q. Let me just get back to the Kohl's price

premium. I want to just ask in the general case,
would a price premium of percent, is that the

kind of price premium, assuming that's a price

premium for atented versus non-patented products,
percent price premium be the kind of

would a

price premium that shows commercial success?

MR. LECHLEITER: Objection. Form.
A. It may be as a general matter, but it

may not be. And again, in these situations not only
are you looking at the success of the product but

what drives that success. And additionally, that

‘percent may be an indication of success, but
perhaps the costs associated with getting that2
percent price increase may outweigh any benefit you
get from that increase. So I -- you can't come to a
general -- you can't make that general observation
and come to that conclusion.

Q. Okay. But typically, i11 these kinds of

analyses, do you have a price premium of2
percent? Am I correct that economic analysis says
that shouldn't be there unless there's something

significantly different between the products?
A. I'm sorry. It's getting late.

MR. LECHLEITER: Objection. Form.
A. But that -- I mean, again, I would give

give the same answer. That's -- you can't say

typically either. I mean, that's just a different
way of asking the same question. You need more
information that would say that that is or isn't
a price premium that indicates commercial
success.

Q. Assuming everything else is equal

though, all right, between the two products, a_0 Ipercent price premium would be an indicator
commercial success?

A. Again, I don't think you can -- you're

saying everything is equal? I mean in what respect?
I mean, again, the costs associated with the product

that's sold at a higher price may be so much higher
that --

Q. Well, that's why --
A. -- the company loses money.
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Q. Well, that's why I'm setting all things

equal. It's a hypothetical. I'm setting them all
equal.

A. Hypothetically, I mean, that may be the
case. I mean, you're -- you're asking a very

general question and saying that there's some

threshold that automatically there's commercial
success. And I don't think that's the appropriate
way of looking at it. I don't think you ca11 draw
that conclusion.

Q. Well, how would you do it?
A. How would I do what?

Q. How would you use a price premium to
show commercial success?

A. Well --

MR. LECHLEITER: Objection. Form.
A. I would, A -- understand whether the

comparison I'1n making is a relevant comparison.
Ar1d then whatever that comparative rellects, I would

want to understand what drives that comparison or
that difference and whether that it's reflective of

the claims that are at issue in the case.

Q. Let me ask you this. Would you agree

with me though that really wholesale pricing
shouldn't be compared to retail pricing in this

analysis?
A. I would -- no, I think that -- that

probably is a relevant comparison.
Q. Why?
A. Because in the realm of the wholesale

pricing, you're 11ot having to cover expenditures
related to marketing and distribution as you would
under the retail level. So, it could be reflective

of the difference between what expenditures are
being covered from a marketing and distribution

pcrspcctivc as opposed to those that aren't.
Q. Doesn't that make the comparison unequal

to the comparison of the retail level?
A. Well, I don't know that it makes it

unequal. I think it may distinguish or identify

certain elements of the comparison that are
unrelated to what the claimed inventions are, at
least the claims that are at issue ir1 this case.

Q. But it could also work in the other
direction, correct?

A. It -- it -- it could draw a distinction,
and it could draw a distinction that shows that

there are certain elements to -- and the comparison
and the difference that are associated with things
unrelated to the patented features or the claimed
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inventions that are at issue in this case.

Q. For example, one of the problems with
looking at the wholesale versus a retail market is

often that at the wholesale market you have

long-tenn contracts which obviously consumers don't
sign?

MR. LECHLEITER: Objection. Form.
A. It -- it -- that perhaps could be the

case. It may r1ot.

Q. Isn't that one reason why you wouldn't
want to compare a wholesale and a retail market?

MR. LECHLEITER: Objection. Form.
A. Well, it also -- well, I don't know that

it would necessarily indicate that you wouldn't want
to make that comparison. I think also that in the

wholesale market the wholesaler is the entity that's

incurring the marketing and distribution costs. And
so, the difference that's reflective in the

wholesale realm as compared to the retail realm
could be indicative of factors that are unrelated to
the claimed inventions.

Q. You're expert —— expert testimony on
economics has been excluded in some cases, correct?

A. No. I don't -- I don't believe that's

Q. You didn't provide an analysis once

where you decided you'd select a different date for
the hypothetical negotiation than the court found

appropriate, and your testimony was excluded?
A. Well, I would -- I would clarify that

and say that I prepared an analysis of three
different hypothetical negotiation dates that I was

instructed by counsel could be legally appropriate.
I understand the court concluded that one of those

dates would be the legally appropriate date. I
provided testimony or1 the economic analysis I

performed relative to that hypothetical negotiation
date. And I would also add the jury agreed with my

assessment of that reasonable royalty.
Q. Okay. But the date you were -- you were

advocating of pushing forward is one which the court
rejected as your preferred date?

A. I don't know -- I don't know that I

necessarily advocated that as my preferred date as I
have three different alternatives that I set forth.

And I understand that from a legal perspective the

court concluded that there was one particular date
that would hold in terms of the hypothetical

negotiation. And I provided an analysis and
testified to the analysis associated with that
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hypothetical negotiation date.

Q. Okay. And the date the other two
analyses you -- other two dates you provided, those
were excluded?

A. Well, the analysis Iprepared was not

excluded. It was just I couldn't provide analysis

associated with a particular date. But the
substance of my analysis was not excluded.

Q. Okay. But the amount of damages changed

significantly based on what date was chosen?
A. Well, 1 don't know that it changed

significantly. And I don't know that the rate
changed significantly. I'd have to go back and

look. But I will tell you that the substance of my
analysis and the economic principles that I set

forth was not impacted or excluded on those grounds.

It was just the date that was chosen as I understand
from a legal perspective. There was one appropriate
date, and I testified to that appropriate date.

Q. Ultimately in trial you testified --
A. At trial, yes.

Q. But it was your job as the economic
expert to select which -- which was the correct
date?

A. Well, I -- I -- as in many cases I rely

on counsel from a legal perspective as to whether
certain factors hold or not. And to a certain

extent, the correct hypothetical negotiation date is

a legal issue on the eve of first infringement. So,
I'm not -- I don't opine on when an infringement or
if infringement occurs. I rely on counsel for that
issue.

Q. Certain parts of date selection are

economic analysis that you performed?

A. Again, I don't know that it would --
that would necessarily be the case. Certainly, the

economics that I analyze can be driven from the
particular date that's chosen as the hypothetical

negotiation date. But what that date specifically
is in many ways, is a legal issue because it's
cor1tir1ger1t on whether infringenlent actually occurs
or it doesn't. And that's not my job to make that

determination. I rely on others for that.

Q. In the particular instance we're --

we're talking about, you picked the date which --
you picked two dates what were much earlier than the
date which the court found, correct?

A. Ibelieve so, yes.

Q. All right. You were representing the
defendant, the person who was being accused of --
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company that was being accused of infringement‘?
A. That's correct.

Q. Okay. By picking an earlier date the
markup would be smaller at that time, and so your

royalties would -- would go down?
A. Well, I think that's a candidly is a

mischaracterization.

Q. Why don't you explain it to me?

MR. LECHLEITER: I'd object to this line
of questioning. It's outside the scope of the

direct testimony given by Mr. Thomas.

A. I'm —— I prepared an analysis u11der
three different scenarios. And whether a particular

hypothetical negotiation date would hold is based on
certain assumptions that were provided to me that
are legal in nature or technical in nature that I

don't provide opinions on. So, based on those
assumptions I analyzed certain economic factors

associated with those assumptions, which I did in
all three instances. And I ultimately testified to

the date that the judge held would be appropriate.

And I would add that the jury agreed with my
analysis in that regard.

Q. Are there any other instances you want
to recall?

A. Recall about what?

Q. Where some of your -- not all of your

testimony, but some ofyour testimony was excluded?
A. Well, I -- there's only two other

instances, in the interest of full disclosure. In a

case involving a copyright infringement, a motion
was filed, and the judge agreed with every aspect of

my economic analysis and only limited the analysis

relative to the time frame over which damages could

be computed, whichl understood was as a result of a
legal conclusion. And also, an affidavit several

years ago that I've filed -- or that I filed with
counsel representing a particular client because my

expert report was unattached to the affidavit, the
judge excluded the affidavit. I understand the
counsel subsequently attempted to attach the expert
report, and the judge concluded it was too late.

Q. Other than that are there any other
instances?

A. Not that I'm aware of.

(1)\l(5\U'|»J>-(;JK)|—‘
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Q. As far as you know, there isn't an
allocation of specific dollars to a budget?

A. Well, I -- and again, you're talking
about whether vou allocate money to a bud et.

So whether it's allocated to a

budget or not, certainly funds and investment was

made to market these products.
Q. Okay. But there's -- there wasn't an

allo -- as far as you know, there wasn't an

allocation of a number done by Destination
Maternity --

But I would also

add that Mr. Green failed to inquire or investigate

that issue. And all I have available is the

deposition testimony of Ms. Piccone,

Q. And not non-Secret Fit pants?
A. Well, I guess, we could agree to

disagree on that issue. There are -- there
certainl could be efforts to market non-Secret Fit,

Q. Okay. You have -- you haven't done any
kind of per-unit analysis of the amounts spent on
Secret Fit versus non-Secret Fit?

A. I don't believe the information has been

provided specifically to be able to co11duct that
analysis.

Q. You haven't seen any information that

would make that analysis possible?

A. Again, I haven't seen any specific
infonnation to that effect other than the

information that I've identified in support of my
opinions.

Q. Have you —— assuming though there is
enough information provided where you can take the
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marketing spend of -- you could compare the total

SG&A of Destination Maternity and divide that by
Secret Fit and non-Secret Fit units and get some

kind of an SG&A cost per unit, correct?
MR. LECHLEITER: Objection. Form.

A. Well, you could do that math. I'm not
sure how relevant or indicative that would be of

anything that's being analyzed in this situation.
Q. It's not something you've tried to do

though?
A. It's not -- not only is it not something

I did, but I don't see how —— what the relevance of
that would be.

Q. Paragraph 36 of your declaration. Are

you aware that a large number of the competitors now
sell a Secret Fit Belly type of maternity pants?

MR. LECHLEITER: Objection. Form.
A. I don't -- I don't know that necessarily

to be the case. I111ea11, there certainly could be

competitors that sell similar types of pants, but
whether they are Secret Fit Belly type pants and

whether they embody a features of the patent is a
different question.

Q. Okay. You haven't looked into that?
A. I'm not aware that -- well, first of

all, Mr. Green l1as -- I'n1 responding to Mr. Green's
assessment and what disclosed in his declaration.

And he doesn't disclose anything to that effect in
his declaration nor can he name any competitors or

was able to name any competitors in his deposition
and has no evidence that I'm aware of that any --
any other competitor is using the patented features
or -- or has a product that embodies the patented
claims that are at issue in this case.

Q. Are you aware of other companies, other

than Target, that have been accused of infringement?
MR. LECHLEITER: Objection. Fomi.

A. I'm not aware specifically of other
compa11ies in that regard.

Q. You see here, in Paragraph 36, you
referred to Mr. Green's referenced to the —— I think

it comes from the 10K that the U.S. market share of
maternity power -- power for Destination Maternity

is between. and jpercent?
A. I see that.

Q. Okay. And would you agree that that's a

very significant percentage of what is a relatively
fragmented market?

MR. LECHLEITER: Objection. Fonn.
A. Well, I guess, a -- whether it's
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fragmented or not, I need more information to be

able to draw that conclusion. But having said that,
it is a market share of maternity apparel, and it
doesn't specify what type of apparel or segment of a

market any further than that.

Q. Okay. And I think you've been relying
on that idea in giving your opinion, right?

A. Well, in response to Mr. Green's failure
to acknowledge or consider other information a11d to

fully support his opinions.
Q. Let me ask you this, if Mr. Green shows,

hypothetically, that the claims match the invention
through looking at someone else's technical

analysis. Let's say that's true. I'm sorry, that

the claims —— that the Secret Fit products embody
the claims?

A. Which claims?

Q. Let's pick one claim, Claim 6 that we

were looking at earlier?

A. Okay.
Q. If he shows that that is the case, and

he shows that there are significant sales of
products that match Claim 6 -- okay, so, you have
those two assumptions or not?

A. Well, first of all, I guess, I --

Mr. Green is not the one that's going to say whether

a particular product embodies Claim 6. So, you're

assuming that somehow that is provcn, I guess.
Q. Yes.

A. And that the pants that are identified
as having been -- having embodied Claim 6 -- what's

the next part of your question. —— I'm sorry.
Q. Yes. So, let's -- let's have those two

assumptions. Okay? That the pants embody Claim 6,
and the sigmficant sales of the pants that embodies

-- that embodies Claim 6, whose job is it yours or

Mr. Green's based on your knowledge of commercial

success analysis, whose job is it to show that other
factors did or did not create a commercial success
and a nexus.

A. Well, it's my understanding that
Mr. Green needs to show that the Claim 6 drove sales

and accounted for the success of the product. And
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in doing so accounting for and acknowledging other
things that would also have accounted for -- or
perhaps could have accounted for that commercial
success. That's my understanding of what he needs
to do.

Q. So, when you did your analysis, you were

using that understanding?
A. Well, when I did my analysis, I was

responding to what Mr. Green did and what he failed
to do. And you're asking a hypothetical that I

don't understand to be the case. So, when you start

weighing into my analysis, I did this or I did that,
you're painting a hypothetical that I don't
understand to be the case. Not only do I -- I don't

understand that it's necessarily proven that
Claim 6 is embodied in the Secret Fit pants that Mr.

Green has analyzed. But even under Destination
Maternity's Mr. Brookstein's analysis, he's only --

he's only analyzed four pairs of pants. And that --
those four pairs of pants were provided to hin1. He

has no idea how they were selected, which indicates
the sample that he is looking at could be a biased
sample and not representative of a population. And
in any event, even what he analyzed, most of those

pants do not embody many of the dependent claims

that are at issue in this case. So, I don't --

again, you're -- you're painting a hypothetical that
I don't understand to be the case and that the

infonnation that's been produced or identified in
this case wouldn't support. So, I don't want
necessarily my testimony on your hypothetical to
somehow be connected to something I did in this
case.

Q. It's never came up in any of your cases?
A. I'd l1ave to think back. That may or may

not be the case.

Q. Have you done a lot of cases where the
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-- have you done cases where the products are sold

under a large number of SKUs?
A. The products are sold what?
Q. Under a large number of SKUs.
A. Yes.

Q. What -- what cases have you done?
A. Well, I've worked —— I've done a lot of

work with Amway.

Q. Okay.
A. As an example.

Q. What kind of products for Amway?

A. Amway sells a lot of things, vitamins,
energy drinks, candidly, you name it, they sell it.

Q. In the cases you did though, what kind

of products were they?
A. Oh, it would -- it would have been most

if not all the products they sell. We were
analyzing information from their -- their -- each of

their independent business operators.
Q. Was that for patent case or was it for a

different kind of analysis?

A. It was —— it was not a patent case.
Q. Have you ever done damages or any other

economic analysis for a patent case where the

product had a very -- was sold u11der a large number

A. I would have to -- I'd have to think

about that. It might be the case. I'd -- I'd have
to think about that.

Q. If we look at your CV 11 — 11, there you
list the cases -- would that help you recall any
cases, patent cases involving a large number of
SKUs?

A. Oh, patent cases. Keep in mind that

these are the cases that I provided deposition
and/or trial testimony only in the past four years.

Q. Okay.
A. There's certainly would -- could be

other cases for which I have not provided either
deposition or trial testimony either in the last
four years or that I've provided such testimony
in the periods prior to the last four years. And we
talked about -- we talked about the Levi's Strauss

case, which would include a number of SKUs, but that

was not a patent case. The Pergo, Inc. Case may
have included a number of SKUs. That was a flooring

case. Sofpool v. Intex Recreation involved a number
of inflatable swimming pools that could have

included a number of SKUs. Joow v. Baby Trend,
Inc. And Target was reflective of baby strollers and
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that could have included a number of SKUS. I'd have
to look at that. And it was a patent case. The
Boston Scientific V. Cordis-Corp.

Q. That was stents?

A. Those were stents. I don't know, again,

if those were SKUs or significant number. I'd have
to —— I'd have to look at that. And the same holds

true with -- in all the Cordis cases, as well as the

Medtronic Sofamor Danek V. Globus Medical. I don't
know if in the Nokia v. Apple or XZY v. Intel -- if
I was looking at products that were -- involved a

number of different SKUs. Those were patent cases.
The Patent Harbor V. Hunai Corporation reflect --

was an analysis of DVD recorders. Again, I'd have to
look back. I just don't recall. It may; it may
not. And the Eastman Kodak v. Ricoh involved a

number of cameras and camera phones and —- I'm
sorry, involved cameras that may have also involved

a number of SKUs. And then the Tela Corporation V.
Nokia matter was a case involving smart phones that
could have involved a number of SKUS as well.

Q. Okay. There's no -- as you sit here now
you can't...

A. I would have to, again, that's just the
list of cases I've provided deposition and/or trial

testimony in the past four years. There could be
others. I've worked on a lot of cases. I -- I'd

have to go back and look at the details to see if
that was in fact was the case or not.

Q. Well, let's take a break for five

minutes. And I will see if I have anything else.
A. Sure.

(Brief break taken.)

4: 10.

Q. (By MR. POLLACK) Let me -- let me just

ask you, during any —— any of the breaks today, did
you and counsel prepare for any kind of direct
testimony between you and counsel for Target?

A. Well, I did inquire as to the quotes

that appear to be -- that the cites appear to be

incorrect. And I inquired and looked to see where
the correct cite would have been, and I've discussed

that with counsel. I presume he may ask me

questions on direct on that issue, but that's the
only thing we discussed.

Q. Did you find a -— a quote that
corresponded?

THE VIDEOGRAPHER: Back on the record,

OOD\lO\U‘|nJ>(.:.)l\)|—‘

OO0\lO\U‘|nJ>(.uK)|—‘

August 22, 2014

A. I did, yes.

Q. Can you tell me where that is?
A. Sure. It's on Page 159 in Ms. Picco11e's

deposition. And it's under her answer where it

says, "so I focus closet_ofmy
efforts on the Secret Fit Belly because it's

-percent of my pants."
Q. This is in reference to so111etl1i11g called

Half Belly?

A. Well, this says, "So, like I said, by
the time I started, we were no longer carrying these
half bellies. So I focus close to

‘of in efforts 011 the Secret Fit Belly
because it's percent of my pants."

Q. Okay. But this is in the context -- if

you look at Page 158. She's discussing sales at Old

Navy, is that correct?
A. Yes.

Q. Okay. So this is all just about her

efforts with Old Navy, correct?
MR. LECHLEITER: Objection. Form.

A. It —— it's —— let me see here. Again, I
don't -- I don't know that it really is in reference

specifically to Old Navy. It says, "like I said, by
the time I started, we were no longer carrying half

bellies." And I think the Old Naw reference was --
the Old Navy part was in reference to half belly.

And she is then going on to say "I focus close to.
_of my efforts 011 the Secret Fit

Belly because it's percent of my pants.
That's -- that's what she is saying in

that that's -- at least I read it that she's not

wanting to discuss halfbellies which is the
reference to Old Navy. She's talking about the fact
she's now focusing her efforts on Secret Fit Belly,

which isjpcrccnt of her pants.
Q. Just to be clear though -- I think you'd

expect, as just as a matter of common sense that if

they're selling Ipercent of their pants as Secret
Fit Belly, you would expect that she's at least

focusing. percent of her time on the Secret Fit
Belly.

MR. LECHLEITER: Objection. Form.

A. Well, she says she's focusing"‘of her time. And of her
time could be directed towards efforts to increase

the sales of the Secret Fit Belly which could result

in Ipercent of these pants being Secret Fit Belly
pants.

Q. But this could also be consistent with
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a large percentage of the pants that are -- that

customers purchase are Secret Fit Belly, then one
would expect the company's efforts to be focused on
what customers want. right?

MR. LECHLEITER: Objection. Form.
A. Again, you're asking a general question,

which perhaps could be the case. I'm responding
with her deposition testimony as a way to respond to
what Mr. Green has failed to do. acknowledge, and
support his opinion.

Q. Asking you -- one that you've discussed

earlier. If you look at Paragraph 39 of your
report, you -- of your declaration, you complained
about l\/Ir. Green using the SG&A. correct?

We discussed this earlier.
A. Yes.

Q. But you also say here, on Page 31, that
even if he had used just the advertising budget?

A. Okay. Where are you?
Q. This is -- beginnings with the word

"moreover." It is one, two, three, four, five, six,

seven lines from the bottom of the page.
A. Okay. I'm sorry.
Q. You say there "moreover, even if

Mr. Green had access to the company -- company-wide

spend or1 advertising ar1d marketing, that ir1forr11atior1
still would not provide him with the information
necessary to assess the advertising and marketing
spend.

Do you see that?
A. Yes. For a -- any particular DMC brand

or product, let alone the Secret Fit Belly bottoms
at issue here.

Q. Right. So, would it be fair to say

that, even if we saw —— in your opinion, even if we
saw that the advertising budget alone was flat
comparing to the period before Secret Fit was
introduced to the market and after Secret Fit was

introduced to the market, you would -- you would
have still concluded that it was a significant

marketing effort that may have created the
commercial success of Secret Fit rather than the

patented feature?
MR. LECHLEITER: Objection. Form.

A. What I'm saying is that Mr. Green is
looking at SG&A and concluding that it remains
constant, and so, therefore, that means there is no

increased marketing expenditures.
Q. Right?
A. And what I'm saying, first of all, is
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that he should have delved into the details to

determine the relevance of that conclusion. And I

don't think it provides any relevance or any support
for what he is attempting to do. But I'm also

saying that, even if you had the overall marketing
spent, and it may not have fluctuated from year to

year, that in itself also doesn't indicate that
there was a significant effort to direct it toward

Secret Fit. Even though that the spend in overall
may not have changed, the amount directed toward

Secret Fit could have increased dramatically even

under that scenario. That's the point I'm making
with this -- in this paragraph.

Q. Right. Okay. In our opinion it

wouldn't have mattered anyway if he had shown that
the advertising spent was flat over this period?

A. Well, in -- in isolation, without

additional context, it likely would have -- wouldn't

have -- would not have been meaningful.
Q. Even if Secret Fit sales went way up

over the period and advertising spending was flat,

in your view, that doesn't show commercial success?
MR. LECHLEITER: Objection. Form.

A. Again, just to clarify and not

mischaracterize the record, what you're trying to do

is determine -- it could be overall for the cor11par1y
that advertising remain constant. But it could also
mean that the majority of those advertising
expenditures were directed towards Secret Fit where

before Secret Fit they were11't, which could be an
indication that those marketing expenditures -- or
there was increased marketing focus on the Secret
Fit Belly pant. I'm saying that just looking at
general numbers wouldn't necessarily provide that
without additional context.

Q. And i11 your view that would be true even
if the total sales of Secret Fit product succeeded
total sales of non-Secret Fit product prior to the
introduction of Secret Fit?

A. I'm not sure 1 follow you.

Q. So —— so, you're saying —— let's compare
2013 sales of Secret Fit product, Secret Fit alone,
and sales of -- total sales of r1or1-Secret Fit

product back i11 2006, 2007 before Secret Fit was
introduced. Even if the Secret Fit sales were

larger than non-Secret Fit sales had ever been. I

mean, advertising budget was flat, you would still
say that doesn't show anything about commercial
success?

MR. LECHLEITER: Objection. Form.

244

61 (Pages 241 to 244)

CENTEXT LEGAL SERVICES

855.CENTEXT

DMC Exhibit 2100_061

Target v. DMC

|PR2013-00530, 531, 532, 533



CO\lOWU'|nJ>(,«)k)l—'

VINCENT A. THOMAS

A. That -- that, again, with all due

respect, I think you've just now twisted the
scenario that you're -- you have been questioning me
about and then trying to make assumptions and

conclusions based on those answers. I'm talking

about advertising expenditures and SG&A expenditures
and his misuse of this data to arrive at his

conclusions. And I'm saying even if he had the
r11arketi11g expenditures, he still needs to understand
how those are comprised a1d what efforts were

directed toward Secret Fit 3elly pants. He didn't

endeavor to do either one of those things. And
that's what the issue is here. You then have made a

leap to sor11el1ow equate that to commercial success.

And I'm, candidly, I don't understand why you're
asking the question and what the relevance of the

question is. But I don't want it to be connected to
my prior answcrs, which clearly are in relation to
what he has failed to do i11 this case.

Q. Let me ask you this. Let me give you a

hypothetical. Let's say the -- let's say the

advertising spend is flat from 2006 to 2013?
A. Okay. When you say advertising is flat,

what are you talking about? Are you talking about

the whole company? Or are you talking about for --

Q. Whole cor11par1y.
A. Okay. So, the whole company.
Q. That's all we have.

A. So, the expense level for advertising is

flat for the whole company.
Q. For the whole company. No change. Let

me -- let me change the hypothetical. Let's say the
-- I think this will make it easier, let's say the
advertising spent for maternity pants, maternity

pants but not of any kind, maternity pants in
general is flat from 2006 to 2013.

A. Okay.
Q. But overall sales of maternity pants

from 2006 to 2013 increase. Can we then draw any
conclusions, either supporting or not supporting
commercial success from those facts?

MR. LECHLEITER: Objection. Form.
A. I don't think you can draw any

conclusions to suggest that there's commercial
success of the product, nor can you discount the
fact that marketing could have impacted the -- the

increase in the sales. You're —— you're not giving
me a complete -- complete information to be able to
address that hypothetical.

Q. So, you're saying, even -- even if the
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total marketing on maternity pants is flat, a

certain amount of dollars across that period,
certain amount of real dollars and even if the total

sales of maternity pants increases, there's no way
we could attribute that to the patented feature?

A. You -- you couldn't conclude that --

from that analysis —— simplistic analysis that you
set forth that the maternity pants are -- are
commercial -- commercially successful because of the

patent and nor could you conclude that it wasn't due
to the additional marketing efforts based on the

information you provided. It could very well be due
to the marketing efforts even under the scenario you

painted.
Q. That's because you feel that if they

change the percentage of marketing in each kind of

product even if total market is flat and even though
total sales have increased, you still can't make any
kind of conclusion?

A. Well, I think that you need to
understand the facts as they relate to marketing and

how those dollars were spent to see what impact
those -- would potentially have on the sales and how

they have increased. And the information you're
providing in your hypothetical doesn't provide a

full compliment of what you would need to have and
understand in order to make that assessment.

Q. What other information would you need?
A. You'd need to know the makeup of those

marketing expenditures and how they were —— how it
was spent and on what it was spent.

Q. Okay. Besides there -- is there anything
else you would need or would that be enough?

A. The level, the impact. And there could

be certain other factors you would consider as well.
Q. You said the impact. What do you mean

by that?
A. Meaning, if I market -- if my marketing

has a direct correlation to an increase in sales and

then you could conclude that marketing has an

impact.
Q. Have you ever seen studies showing that

marketing has a direct correlation to the increase
in sales?

A. Yes.

MR. LECHLEITER: Objection. Form.

Q. (BY MR. POLLACK) In the apparel
industry?

A. No -- I don't -- well, I'd have to think

if we did anything in the Levi's case or other
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cases, but certainly in the course of my career in

the work that I've done, I've certainly seen the
instances where marketing clearly impacts the level
of sales.

Q. In pharmaceuticals?

A. In those cases, yes.

Q. I just wanted to ask you about

Paragraph 35 in your declaration. So here Mr. Green
did a comparison between Secret Fit black capri

legging and a non-Secret Fit black capri legging,
right?

A. Yes.

Q. Okay. IfI understand your criticism,

the issue is that that's not a good comparison
because the non-Secret Fit legging was sold during

an earlier time where -- if I understand you -- in

some of the things you've said today, correctly --

Destination Maternity would still have some focus on
11011-Secret Fit, while the black Secret Fit leggir1g

was sold in the 2011 to 2013 period where, according
to you, Destination Maternity had a focus on -- on

Secret Fit. I'm just not understanding why given --
given those facts the comparisons aren't fair?

MR. LECHLEITER: Objection. Form.
A. Well, I think that my point here is that

he had -- he claims based on his testimony he was

wanting to get products in the same time period as a
comparison, and he didn't do that. And there could
be certain events, certain characteristics i11 the

marketplace, certain characteristics associated with
the product that could be much different in one
period versus another. And he hasn't identified or

accounted for what those potential differences could
be.

Q. Well, I mean, during the periods at
issue that we're looking at, have you seen any --
any evidence of sig11ifica11t changes i11 the sale
prices during the 2008 to 2013 period?

A. Well, I think, in -- I mean, if you are
to look at the overall analysis he performed, lthi11k

prices were decreased and then increased. But I
don't know that that in and of itself is something
that tells the whole story because you're looking at
different points in time and there could be
different factors affecting each of those products
at a different point in time.

So, I don't know that you're reall --
he's accounted for what those potential differences

could be, and his own testimony is that he wanted to
get them in the same time period. So, that's the --
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that's the point of my critique in Paragraph --

Q. All right. I mean, as far as you know
and you've probably seen marketing in general where

people are wearing -- both of us were alive during
the period that is occurring from 2009 to 2013 --

are you aware of any particular styling trend,

marketing trend, or pricing trend involving black
capri leggings?

MR. LECHLEITER: Objection. Form.

A. Not as I sit here. But I would also say
that styles do change and do change from year to

year. And I think Mr. Green has acknowledged that
his -- his goal was to try to find something in the

same time period, and he hasn't accounted for the
potential differences that eo11ld exist between those

time periods.

Q. But if I'm understanding correctly,
these aren't largely different time periods that
we're talking about. just a couple of years here,
correct?

A. We were talking about 2008 and 2009
versus 2011 and 2013.

Q. Right?

A. Just my understanding -- my general
understanding of the apparel industry is that

fashion trends ar1d preferences car1 change
dramatically from one period to the next.

Q. Have you seen any evidence that there
was a change in the trend for black capri leggings?

A. Well, I don't -- I can't say as I sit
here, but I also said Mr. Green wanted to identify
something iii the same time period and didn't do that
and didn't account for the potential that there
could be a difference.

Q. Did you really think there was a
difference?

MR. LECHLEITER: Objection. Fomi.
A. Again, I -- I can't say as I sit here

whether there was or there wasn't. What I can say
is that trends do change and change fairly rapidly.

So, it would be reasonable to investigate whether
that had an impact one way or the other, and Mr.
Green l1as failed to do that.

Q. Are there any parts in Mr. Green's
declaration that you didn't have a problem with?

A. Well, I think as I said that in terms of
the sales data that he summarized I don't know that

I had a problem with smninarization of the data and
the way in which he used it. I mean, I have no
reason to dispute his background and experiences as
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I sit here. I would agree that he's not to provide

legal opinions.
Q. What about his Paragraph 27? Would you

disagree with that?
A. I -- I don't -- I don't know that I -- I

guess, I'd have to look at the case that he's

referring to. But he's saying a prima facia case of
nexus that the patent product is commercially
successful due to the patent technology as opposed

to other features, I wo11ld -- I would agree. It's
my understanding of what's to be assessed. And it

appears to be what he is referring to is that --
that the commercial success needs to be traced back

to the claims at issue in a case, and I would -- I

would tend to agree with that.

Q. Well, isn't this saying, in fact, that

nexus has shown that if the patent product is

commercially successful due to the patent technology
when the patent shows that there's co111r11ercial

success and that the product that is successful,
here Secret Fit Belly, is the invention -- matches
the invention which is claimed?

MR. LECHLEITER: Objection. Form.

A. Well, again, I'd have to -- and I'm not
-- this appears to have come from a legal document,

and I don't want to make legal conclusions. My

understanding is that, not only do you have to show
that there's a commercial success, but you have to
somehow that that success resulted or can be

detected -- or can be linked to the claimed

inventions that are at issue in a particular matter.
How that relates to this specific case, I -- I can't
say for certain as I sit here. I'd have to review
that to see how that equates -- and again, I'm not
providing legal opinions here.

Q. Would it help you to scc this case or--
A. Well, I don't know if it would or

wouldn't. I'm not an attorney. I'm not drawing
legal conclusions.

Q. That's why I'm asking, yeah?
A. Nor is, as I understand, Mr. Green.
Q. Uh-huh.
A. So, he's taking aside a sentence out of

a case. So, I don't believe that he is intending to
provide legal opinion either or interpret a
particular case. I've been provided with my

understanding of what needs to be assessed and I
believe that his understanding of what. at least in

terms of the nexus as a general matter, would agree.
But I think in terms of his approach we would
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disagree. And what he has done has failed to assess
the nexus between the claimed -- the claims that are

at issue in this case and the success, if any, of

the product.
Q. So, you would agree with what he said in

Paragraph 27 about the nexus or you disagree about
other -- other issues?

MR. LECHLEITER: Objection. Form.
A. The only thing I can agree with ir1

Paragraph 27 is that he cited something from a case.
And I guess that I could look at that case to see if

that cite is specifically in there. But I don't --
and I think he's specifically has stated he's not

providing legal opinions. So, while that statement
is in the case, I don't have any reason as I sit --

excuse me, as I sit here to dispute those words are
not included in that case. But I also I understand

that he's not been engaged to and is not going to be
providing legal opinions either.

Q. Okay. But you do understand that that's
typically experts who provide economic analysis or

you should be familiar with what the legal framework
is for providing that analysis?

A. Well, yeah. A lot of times counsel will
provide with an understanding and a framework under

which to operate. And I think that we both agree
that there -- there needs to be a connection between

the claimed inventions or the claims of the patent
that are at issue -- or that should be at issue and

the success, if any, of a particular product.
Q. Do you recognize that the law says that

nexus can be established simply by showing that the
product, in this case Secret Fit Belly, embodies the
claims of the invention?

MR. LECHLEITER: Objection. Fonn.
A. I -- I don't know that that's what the

law says. And I would say that, if from an economic
perspective and understanding what features are
embodied by the claims, I'm not sure that that would
be an appropriate way to assess commercial success

of claims of a particular patent.
Q. Why not?
A. Because you -- you have claims that

cover certain features. And you want to
understand whether those features are driving value
of a -- of a product. I think you're looking at it

from more of a general perspective that, if you make
one assumption or assessment that something is
covered, that automatically that means that there's
a nexus. And I don't understand it or know that to
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be the case. But again, I'm not an attorney either,

and I'm not here to make legal opinions. I will say
economically speaking, if you want to understand

wl1at's driving the value of a product, there are
certain elements that you can assess and analyze to

see if they are or they aren't.
Q. What if the claim —— I mean, the claim

to which you're referring, a garment, right --
tl1ey're not -- a garment -- the Secret Fit Belly

product is a garment, right?
A. Yes.

Q. Okay. So, the garment claim is not a
component of a garment, right?

MR. LECHLEITER: Objection. Fon11.

Q. (BY MR. POLLACK) Garmentisa garment.
It's not a component of a garment.

MR. LECHLEITER: Objection. Form.
A. Again I -- whether from a legal

perspective that's true or not, I can't say as I sit
here.

Q. Okay. That's not something that you've
discussed before?

A. I think, you may be delving into legal

areas. A11dI'111 not here to provide legal opinions.
Q. Okay. And looking at Paragraph 31 of

Mr. Green's report. Is there any disagreement
there?

A. Well, I would agree that the numbers
he's identified from the information he was

provided, the -and a and the averages in
the gross margin, I don't believe I came up to any
different result. But I would disagree that -- with

the sentence that says "the commercial success of

the product is shown by the revenues and profits
generator.

Q. Mr. Green went into some Destination

Maternity stores to see how the product was

marketed. Did you go into any Destination Maternity
stores to see how the product was marketed?

A. I didn't go into any Destination
Maternity stores if that's your question.

Q. Why not?

A. I didn't feel it was necessary for the

purpose of my analysis.

Q. And why didn't you feel it was
necessary?

A. Well, I was again responding to
Mr. Green's failure -- well, first of all,

responding to his failure to address certain issues.
He never disclosed in his report any visits to a
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Destination Maternity store nor what -- what he

necessarily did and associated with that. And
again, I think that my opinions in response to what
he's done are adequately supported.

Q. But you did see though that in his
deposition that he did that. And after that did you

think, maybe I should go i11to a Destination
Maternity store to see if he was right?

A. No.

Q. Okay. He talks about it in Paragraph

32. It's right here in paragraph 32.

A. Well, I guess I would disagree because
he hasn't been provided with all of the sales data
from the outset of when these products were
introduced. So, I don't know that he can conclude

that they, in fact, had been increasing since their
introduction.

Q. What, why do you say that that's in the

beginning --
A. Well, I believe that he only provided --

was provided with sales for the third and fourth

quarter of 2008. And it's my understanding I
believe that these products were launched prior to
point in time.

Q. Do you have some reason to believe there

were significant sales before third quarter of 2008?
A. Well, you're asking -- your question is

whether I agree or disagree with his sentence that
says that they've been increasing since their
introduction. I don't think he can conclude that

either or hasn't provided evidence or information
that supports that contention. I don't know. I
haven't been provided with information.

Q. So you think it's possible from 2008 the

sales were even higher than it's shown there?
A. Again, I would -- could only come to a

conclusion based on the information that's provided.
And at this point it hasn't provided, nor have I
seen any indication as to what the level of sales
was at that point in time.

Q. Ifyoujust —— to Paragraph 38. Here,
at Paragraph 38, Mr. Green is comparing how Secret
Fit Belly sales trends and non-Secret Fit,
non-patented trends have increased and decreased
over time. So review that -- reading that
paragraph, he's not saying that there was a

significant increase i11 sales?
MR. LECHLEITER: Objection. Form.

A. He's -- he just is merely saying that
there is a trend of sales going -- of one product
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going one way in sales, and one product going the

other way without additional context or information.
Q. A11d even whe11 he says that that clearly

evidences commercial success?
A. Well --

Q. You can't make the inference that he is

referring to a significant increase with sales?
A. Well, due to the fact that I disagree

with his simplistic analysis as being in support of
a commercial success, I guess, I would -- wouldn't

say that that supports what you're contending or

trying to infer from this disclosure.
Q. Yeah. I'1n just asking though do you

think he is asserting the View that there was a

significant increase i11 sales, and that's why he
thinks there's a commercial success?

MR. LECHLEITER: Objection. Fonn.
A. I can only read what he puts in his

declaration. And I don't see him saying that in his
declaration.

Q. Okay. So, I mean, earlier we were

looking at Mrs. —— Ms. Piccone's deposition and you

were making all kinds of inferences from things that

were written there. And now, whe11 you are reading
Mr. Green's report you're having trouble making

inferences. And I was wondering what the -- what
the disconnect was?

A. The disconnect relative to what.

Q. Well, why you were able to make
inference from statements that aren't there in

Ms. Piccone's report -- in Ms. Piccone's deposition.

But when I showed you Mr. Green's declaration you're
unable to make inferences?

A. Well, I guess, I would take issue with

your characterization of my testimony. And I would
also take issue with the fact that I understand

Mr. Green is required to disclose his opimons and
the basis for his opimons. And is held to a

standard in that regard. And he's failed to do
that. And he's failed to disclose that in his

declaration. And you're asking me questions. and --
about what you -- what I think he meant to say or is

saying. And I don't see that in his analysis. But

I would candidly take issue with your

characterization of my testimony and my analysis.
MR. POLLACK: I think I have no further

questions.
MR. LECHLEITER: I just have short, few

redirect questions.
BY MR. LECHLEITER:

K)K)l\)K)K)|—‘|—‘|—‘|—‘l—‘|—‘|—‘|—‘|—‘l—‘ nJ3(_;.)K)|—‘©LOCZO\lO‘\LT|nJ>O.)l\)|—‘©©CO\lO‘\LT|nJ>(,OK)|—‘

k)K)l\)K)k)R)|—‘|—‘|—‘|—‘|—‘l—‘|—‘|—‘|—‘|—‘ U1»J>(;JK)|—‘(DkOOO\lO'\U1>J>-O)[\)|—‘C)kOOO\lO'\U1nJ>(.uR)|—‘

August 22, 2014

Q. Mr. Thomas, would you look, please, at

Paragraph 43 of your declaration. I believe that's
Page 34, 35. You see the first bullet-poi11ted
statement in Paragraph 43 on Page 34?

A. Yes.

Q. So, earlier you provided testimony on

the, I believe, the second quote in that bullet
point that is -- do you see it there at the bottom

of the tail end of the bullet point there?
A. Yes.

Q. And is that -- did you cite Footnote 111

for that quote?
A. I did.

Q. And in Footnote lll you cited

Exhibit 10-93, Pages 140 and 141, is that correct?
A. That's correct.

Q. And I believe earlier you testified that
that quote does not appear on Pages 140 to 141; is
that correct?

A. That's correct.

Q. Does that quote, in fact, appear in

Ms. Picco11e's deposition transcript?
A. Yes --

MR. POLLACK: Objection. Leading.
You can answer.

MR. LECHLEITER: Okay. Fine.
A. Yes, on Page 159 of her deposition as I

testified to earlier.

Q. A11d what lines on Page 159?

A. Line 6 through 9.
Q. A11d is -- in light of that, is -- is --

is this an error, citation error?

A. Yes. I should have cited Page 159.
Q. A11d just in general, where you've cited

in footnotes multiple reference, do all of those
reference, for instance, in the case of a quote, do
all those references contain a quote that you've
cited?

A. No.

Q. A11d when you've cited multiple with

reference, why have you done that?
A. I'm looking at information that I

reviewed i11 the records that would tend to support
the bullet point commentary that I've provided here.

Q. A minute ago, Mr. Pollack asked you
about inferences you were able to make from

statements in Ms. Piccone's depo. Do you recall
that testimony?

A. Yes.

Q. And so, if you would look at bullet
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point -- second bullet point in Paragraph 43, which

spans fiom Page 34 to 35?
A. Okay.

Q. You have a couple citations there at the
end of that paragraph. What are those?

A. 1 think you -- are you -- at the end of

the bullet point, are you talking about citations
112 and 113?

Q. Yes.
A. Yes.

Q. And earlier I believe Mr. Pollack asked

you to look at Page 309 of Ms. Piccone's deposition
transcript.

A. Okay.
Q. And I believe you testified that those

statements -- or statements similar to those in that

second bullet point do not appear on Page 305; is
that correct?

A. Page 309.
Q. Excuse me, 309?

A. I believe those specific words don't

appear on Page 309.
Q. And why would you have cited Page 309

there?
A. Because I think that tends to -- to

support at least the comnientary witl1ir1 that bullet
point.

Q. Did you also cite another page there?
A. Yeah, Page 320.

Q. Would you look at Page 320 of
Ms. Piccone's deposition, which is Exhibit 6 for the
record.

A. Okay.
Q. A11d on Page 320 are there statements

that support the statements you've made in the
second bullet point there in Paragraph 43?

A. Tl1ere‘s a statement 011 Page 320, as I
look at this, tha -- Lines 8 through 12, that talks

about future marketing and our intention of continue
to maximize the success of the Secret Fit Belly --

Secret Fit Belly and the pants. So, that is
consistent with some of the language that I've used
i11tl1e second bullet poi11t, in Paragraph 43.

Q. Are there any other statements 011
Page 320 that would support that second bullet
point?

MR. POLLACK: Objection. Leading.
A. Lines 23 through 25, it talks about the

K)l\)K)l\)K)|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘ ab-0JK)|—‘OkO(IO\lO\Lfln-l>-0JK)|—‘OkO(1)\lO\Lfl»-l>-0JK)|—‘

K)K)l\)K)k)R)|—‘|—‘|—‘|—‘|—‘l—‘|—‘|—‘|—‘|—‘ U1»J>(;JK)|—‘(DkOOO\lO'\U1>J>-u)[\)|—‘C)kOOO\lO'\U1nJ>(.uR)|—‘
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!n! so, w!nat we see in the second bullet
point in Paragraph 43, is that a paraphrasing of

that testimony?
A. Yes.

Q. And did you draw an inference to make

that paraphrase?
A. I don't know that I drew an inference.

I just reviewed certainly tl1e testimony, and t11at

testimony I think it is consistent with what I've
reflected in the bullet point that I've identified.

MR. LECHLEITER: No further questions
pending recross.
BY MR. POLLACK:

Q. Tum to Ms. Piccone's deposition,

Page 159?

A. Okay.
Q. From Lines 5 to 9. This is what you

clai1I1 to be quoting i11 Paragraph 43 011 Page 34?

A. Lines 6 through 9 on Page 159.
Q. Is that right?
A. Yes.

Q. Okay. But in fact, it doesn't say what

you wrote here on Page 34, you changed a quote. She
wrote, "1 focused" -- in the past tense -- "close to

‘percent ofr11v efforts o11t11e Secret Fit
Belly because it was percent of my pants." So
she was talking about an event that occurred in the
past. And you've changed that to "she focuses close

to‘ofher efforts on the Secret

Fit Belly because it is Ipercent of her pa11ts."Am I correct?

A. Well, you can see that I've identified
where I've changed the tense in the quote that I've

included in my report. And I —- I would also say
that in the a11swer she's provided she's talking
about i11 the present no lon er earrvin half
bellies. So focus close toiof my
efforts on Secret Fit Belly because it is- percent
of my pants. So, I assumed from that that she's

talking about it in the present tense.
Q. But what's spoken here is in the past

tense, correct?
A. She uses the word "focused," but in

taking in context with the other information that
she's provided I think it's not unreasonable to

assume that that's in the present.
Q. Actually, in the first sentence, she's

referring to the time she started at Destination
Maternity, correct?

67 (Pages 265 to 268)

CENTEXT LEGAL SERVICES

855.CENTEXT

DMC Exhibit 2100_067

Target v. DMC

|PR2013-00530, 531, 532, 533



OD\lO'\U'|»J>(.»Jl\)|—‘

VINCENT A. THOMAS

I'm sorry, which sentence?
Line 5, 159, Line 5?

Okay.
Yes?
Yes. Yes.

. Okay. And also she's using a pronoun l.

She's not referring to what Destination Maternity
was doing. She's referring to her own work at the

company, right?
MR. LECHLEITER: Objection. Form.

A. That appears to be the case, yes.

Q. Yes. And she's just telling us what she

was doin when she started at Destination Maternity,
mathof her effort was focused on
Secret Fit?

A. I think that's what I've reflected in

the bullet point in my report as well.
Q. Okay. But she's not -- do you agree

with me she's not testifying, and you haven't seen
her testify, that Destination Maternity was focusing

—percent of its effort on Secret Fit pants?
A. I don't know that I've seen that in

terms of Destination Maternity. She is the 30(b)(6)
witness wanted to talk about the marketing of the

products. But no, I didn't see any information that

Destination Maternity as a whole was focused a

—on that
Q. Okay. It would be fair to say you can't

draw a conclusion from one employee's work when she
first started at the company to draw some kind of
conclusion about what the company was doing?

MR. LECHLEITER: Objection. Form.
A. That -- that -- in terms of the overall

company that perhaps would be the case. But again

she is a witness that's been produced to talk about
the marketing efforts. And I understand that she
hasn't -- she is undergoing through those efforts on

the part of the company.
Q. Okay. But here she was asked about her

own personal experience, correct?
A. "hat appears to be the case.

Q. She was answering in her own personal
capacity?

A. "hat appears to be the ease, yes.

Q. I told you that I was relying on my five
sets.

A. Okay.

Q. We have gone too long. I'm -- I'm
letting you out.

A. All right, thank you I appreciate that.

K)l\)K)l\)K)|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘|—‘ ab-0JK)|—‘OkO(IO\lO\Lfln-l>-0JK)|—‘OkO(?D\lO\Lfl»-l>-0JK)|—‘

K)K)l\)K)k)R)|—‘|—‘|—‘|—‘|—‘l—‘|—‘|—‘|—‘|—‘ U1»J>(;JK)|—‘(DkOOO\lO'\U1>J>-u)[\)|—‘C)kOOO\lO'\U1nJ>(.uR)|—‘
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MR. POLLACK: N 0 further questions.

MR. THOMAS: All right. Thank you.
MR. POLLACK: All right. Who wants to

go?
BY MR. LECHLEITER:

Q. Mr. Thomas, I think just to make sure

your testimony is clear on this. You testified a
minute ago that Ms. Piccone -- your understanding is
Ms. Piccone was testifying 011 behalf of tlie co111pa11y

on certain marketing topics?
A. That's my understanding that she was

produced —— produced as a witness in that regard.
Q. And I think earlier you testified, you

mentioned the term 30(b)(6); is that right?
A. Yes.

Q. Do you have an understanding of 30(b)(6)
witness is?

A. I understand that that witness is

providing testirnony onbehalf of the co1I1pa11y.

Q. And this testimony from Ms. Piccone was
in the course of her 30(b)(6) deposition for DMC?

A. That's my understanding.
MR. LECHLEITER: No further questions.

BY MR. POLLACK:

Q. I'm going to ask you one question in

response to that. Sorry. Turn to Page 8 of her
deposition. Just want to make sure you saw this.
Ifyou could look at Lines 5 through 10?

A. Okay.

Q. Do you see that she says she is also
testifying in your individual capacity?

A. Well, she's here to testify on behalf of
Destination Maternity, yes. And also in her
individual capacity. Correct. Yes.

Q. Yes. Okay. And so, what she's asked a
question and answers with the word "I," she's
answering i11 her individual capacity?

A. Perhaps. But she certainly is providing
testimony 011 behalf of Destination Maternity as part
-- as being a 30(b)(6) witness as well.

Q. Right. But she's also providing
testimony in her individual capacity, correct?

A. That's my understanding, at least based
on her testimony.

MR. POLLACK: All right. No further
questions.
BY MR. LECHLEITER:

Q. Mr. Thomas, going back to Page 159 of
Ms. Piccone's deposition transcript?

A. Okay.
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Q. lt's talking about the same little ERRATA SHEET
snippet that we've been talking about. Do you see Printed Name
where she says because it is-percent of my pants?

A. Yes. '

Q. Do you understand that Ms. Piccone is
personally selling these pants, the Secret Fit Belly

pants in question here?
A. No.

Q. A11d who was selling those pants?
A. Destination Maternity.

Q. Okay.
MR. LECHLEITER: No further

questions.

Signature

Page/Line CorrectionOD\lO'\U‘I»J>(.»Jk)|—‘ 40‘i(.Ti..ut;JFOi

>i<>i<>i<

(Witness excused.)* >i< *

(The deposition concluded at 4:54 p.m.)

DECLARATION UNDER PENALTY OF PERJURY UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE PATENT TRIAL AND APPEAL BOARD

Case No. IPR20l3-00530

(U.S. Patent No. RE43,563)
I, Vincent A. Thomas, do hereby certify under penalty of

perjury that I have read the foregoing transcript of my
deposition taken on Friday, August 22, 2014; that I have

made such corrections as appear noted herein; that my L ALISHA M°RAEe a N0iai.V Pivibiic Wiiiiiii and ibi
the State at Large, do hereby certify that the
foregoing deposition was taken before me at the time
and place and for the purpose in the caption stated;
that the Witness was first duly sworn to tell the
truth, the whole truth and nothing but the truth;
that the deposition was reduced to electronic
shorthand and recording by me in the presence ofthe
witness; that the foregoing is a full, true and
correct transcript of my electronic notes and
recording; that there was no request that the
Witness read and signed this deposition; that the
appearances were as stated in the caption

WITNESS MY SIGNATURE, this 28th day of August,
2014.

My commission expires August 18, 2021.

testimony as contained herein, as corrected, is true and
correct. Q‘)Q3<O\(:i».bU)[\)i—‘

i—‘i—‘ ‘i—‘C)
i—‘i—'i—‘ >J>L~i\)

L71

Vincent A. Thomas

i—‘
/s/Alisha McRae
ALISHA MCRAT
State of Indiana

Court Reporter
Notary Public, S ate at Large
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