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1                    P R O C E E D I N G S
2                          * * * * *
3           MR. MILLER:  Good morning, Dr. Branch, my
4      name is Todd Miller.  I'm with the law firm of
5      Fish & Richardson, and I represent NuVasive in
6      this matter.
7           MS. WICKRAMASEKERA:  Nimalka Wickramasekera
8      from Kirkland & Ellis on behalf of the witness
9      and patent owner and with me is Tom Martin from

10      Martin & Ferraro.
11           MR. MILLER:  And also with me is Tim
12      Schaefer, also with Fish & Richardson.
13                      CHARLES BRANCH, JR., M.D.,
14         having been duly sworn, testifies as follows:
15                           EXAMINATION
16 BY MR. MILLER:
17      Q.   Would you state your full name, please.
18      A.   My name is the Charles Leon Branch, Jr.
19      Q.   And could you tell me what your home
20 address is, please.
21      A.   My home address is Post Office Box 320, 690
22 Burton, B-U-R-T-O-N, Road in Advance, North Carolina
23 27006.
24      Q.   Thank you.  And we talked briefly about
25 this before we started.  You've had your deposition
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1 taken before?
2      A.   Yes, I have.
3      Q.   About how many times?
4      A.   Several.  A dozen -- two dozen.
5      Q.   So I'm going to assume that you're familiar
6 with the ground rules that we follow, but I'll go
7 over a few of them just to make sure we're on the
8 same page.  All right?
9      A.   Perfect.

10      Q.   I'm going to be asking you questions today
11 and you need to answer them.  Do you understand that?
12      A.   Yes.
13      Q.   And for the court reporter's benefit, we
14 just need to speak one at a time.  So I'll wait for
15 you to finish talking before I start talking and ask
16 that you do the same.  Okay?
17      A.   I will.
18      Q.   And the court reporter needs audible
19 responses -- you've been really good at that --
20 "yeses" and "noes," no "uh-huh" or "huh-uhs" or head
21 nods.  All right?
22      A.   I understand.
23      Q.   And we'll take breaks about every hour or
24 whenever you need them.  One thing that you may not
25 be familiar with is, in this procedure, you can't
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1 talk about the substance of your deposition with
2 counsel during the breaks.  All right?
3      A.   I understand.
4      Q.   I don't know if that's a new rule to you or
5 not.  Some courts vary.  This one is very strict
6 about that.  So they're not being rude when they say
7 they can't talk to you about your deposition.  Okay?
8      A.   I understand.
9      Q.   And do you understand that you're here

10 testifying under oath?
11      A.   I do.
12      Q.   And that's the same oath that you would
13 give if you were in a court, right?
14      A.   I understand.
15      Q.   Is there any reason that you can't give
16 full and complete testimony today?
17      A.   Not that I'm aware of.
18      Q.   The purpose of the deposition is so that I
19 can get your best and complete testimony.  So if
20 there's anything I ask you during the deposition that
21 you don't understand, just ask me to clarify my
22 question and I'll do that.  Okay?
23      A.   I will.
24      Q.   And if you decide that there's something
25 that you need to add or amend today, just go ahead
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1 and tell me that you need to do that and we'll let
2 you do that.  All right?
3      A.   I will.
4      Q.   All right.  Now, in terms of depositions
5 that you've given in the past, have any of those
6 involved patents?
7      A.   No.
8      Q.   Have any of those involved Medtronic or any
9 of its affiliated companies?

10      A.   No.
11      Q.   If I say "Medtronic" today, will you
12 understand that that includes the whole variety of
13 Medtronic entities, including Warsaw Orthopedic,
14 Medtronic Sofamor Danek -- they have a lot of them --
15 Puerto Rico, Cayman Islands, the works?
16      A.   I do.  I understand.
17      Q.   Okay.  Great.  Your prior depositions --
18 have any of those involved medical devices?  And I'll
19 exclude malpractice.
20      A.   Right.  Not other -- so outside of a
21 medical malpractice or injury condition, no.
22      Q.   Okay.  Who do you work for today?
23           MS. WICKRAMASEKERA:  Objection to form.
24           THE WITNESS:  I presume you're asking who
25      is actually paying for my time here?
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1 BY MR. MILLER:
2      Q.   Let me be clear.  Who is your employer
3 outside of this deposition?
4      A.   I work for Wake Forest University Baptist
5 Health System.
6      Q.   And what kind of work do you do for Wake
7 Forest?
8      A.   I'm an academic neurosurgeon.  I practice
9 neurosurgery, which includes spinal surgery.  I train

10 young physicians to be neurosurgeons, and I'm the
11 administrator for the department of neurosurgery, or
12 chief or chair of neurosurgery at Wake Forest Baptist
13 Health.
14      Q.   I saw on your CV, I believe, that you were
15 in the department of pediatrics?
16      A.   I have a joint appointment,
17 cross-appointment in the department of pediatrics as
18 well because of my interest in pediatric trauma and
19 the care of children who have been injured.
20      Q.   Do you do pediatric scoliosis surgery?
21      A.   I do not because I have a partner who does,
22 so I encourage him to develop his expertise and help
23 him when he needs me.
24      Q.   Do you do spine fusion surgery on adults?
25      A.   Yes.
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1      Q.   How long have you been doing spine fusion
2 surgery on adults?
3      A.   30 years.
4      Q.   In performing spine fusion surgery, do you
5 use spine fusion implants?
6      A.   Yes, I do.
7      Q.   And how long have you used spine fusion
8 implants in spine fusion surgery?
9      A.   Since about 2000.

10      Q.   And whose implants do you use -- spine
11 fusion implants?
12      A.   The majority of the spinal implants I use
13 are developed and produced my Medtronic.
14      Q.   Have you used any non-Medtronic spinal
15 fusion implants?
16      A.   In the course of my career, I believe I
17 have, but not recently.
18      Q.   Do you know any particular Medtronic
19 implant that you use?
20      A.   Yes, I do.
21      Q.   What would those be?
22      A.   Capstone, Capstone Control, Solera, again,
23 are -- the range of spinal fusion devices, or just
24 interbodies implants?
25      Q.   Just the interbody implants.
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1      A.   So the Capstone and Capstone Control are
2 the two implants that I use almost exclusively.
3      Q.   Do you use the CLYDESDALE?
4      A.   I do not.
5      Q.   Do you do lateral access surgery?
6      A.   Seldom.
7      Q.   When you do -- well, and I use lateral
8 access or lateral approach.  Do they mean the same
9 thing to you?

10      A.   They do.
11      Q.   And when you do a lateral approach spinal
12 fusion surgery, what sort of technique do you use?
13           MS. WICKRAMASEKERA:  Objection to form.
14           THE WITNESS:  I have infrequently used that
15      approach in my clinical practice, but in cadaver
16      and training and other environments have used
17      the DLIF -- what we call DLIF with an expandable
18      retractor and transpsoas approach, and then more
19      recently what I will call OLIF or an oblique
20      anterolateral fusion that enters the lateral
21      spine with retraction of the psoas muscle in a
22      posterior direction.
23 BY MR. MILLER:
24      Q.   In an OLIF, do you go through the psoas?
25      A.   No.
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1      Q.   Do you retract the psoas?
2      A.   Yeah.
3      Q.   I take it that you're being compensated for
4 your time working on this case?
5      A.   Yes.
6      Q.   What is your hourly rate?
7      A.   $700 per hour.
8      Q.   How many hours have you worked on this
9 case?

10      A.   Approximately 40.
11      Q.   Will you be charging your normal hourly
12 rate for the time you spend in deposition today?
13      A.   Yes, I will.
14      Q.   When did you begin working on this case?
15      A.   I believe March the 1st is -- in or around
16 March 1st, February 28th/March 1st is my
17 recollection.  It may have been the 15th of February,
18 but I don't have that absolutely in front of me.
19      Q.   Could you describe generally the work that
20 you've done on this case?
21      A.   I have had the opportunity to read and
22 study a variety of patents that relate to spinal
23 implants, both spinal fusion implants and spinal disc
24 implants that drive back to the mid-1990s, including
25 the -- what I'll refer to as the '696 patent of Dr.
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1 Michelson.
2           And subsequently, to read I think what is
3 called an IPR, which is a document that challenges
4 the validity of a patent, and then the responses from
5 Dr. Brantigan in the matter as well, and then
6 ultimately, to generate my own opinion with regard to
7 the concerns that were addressed regarding the
8 validity of the patent in the IPR or IPRs.  I think
9 there were two of them.  Is that direct?

10      Q.   You're correct.
11      A.   Okay.
12      Q.   So you saved me a question about using the
13 last three numbers of the patent.  So we'll call
14 Michelson patent '696.  And you've read that '696
15 patent?
16      A.   I have.
17      Q.   Cover to cover?
18      A.   Yes.
19      Q.   How many times?
20      A.   I'm not sure.  Several.
21      Q.   Do you know what a patent file history is?
22      A.   I believe I do.  I've tried to come to
23 understand that.
24      Q.   What is that?
25      A.   I think that's a -- it's a set of dates and
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1 numbers or a trail.  It's on the front page of the
2 patent that sort of tells when the first filing
3 occurred.
4           And then when there's continuations or
5 modifications or additions to that particular
6 patents, those are memorialized in this sort of
7 stream of dates on the front page of the patent.
8      Q.   Got you.  I'm going to show you.  I'm going
9 to show you what has been previously marked as

10 Exhibit 1002.  And under -- on the first page of
11 Exhibit 1002, it says, "Related U.S. application
12 data."  Is that what you were referring to as the
13 patent file history?
14      A.   That's what I was referring to.
15      Q.   Now, did you read -- I believe you did --
16 the NuVasive's request for an inter partes review?
17      A.   I did.
18      Q.   And did you read the -- do you understand
19 that that request refers to prior art patents?
20      A.   I believe I did.  I've got the -- yes.  I
21 had to stop there.
22      Q.   All right.  And, for example, the Senter
23 771 patent.  Did you read the Senter patent?
24      A.   I read a patent that Senter applied.  I
25 don't recall whether it was 771.
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1      Q.   All right.  We only have one Senter patent.
2 I'll show it to you during the course of the day.
3      A.   If that's the one you're referring to, I
4 read that, yes.
5      Q.   All right.  Did you review any of Dr.
6 Brantigan's patents?
7      A.   Yes.
8      Q.   Do you remember how many of those patents
9 you reviewed?

10      A.   At least two.
11      Q.   And Dr. Kim's patent?
12      A.   Yes.
13      Q.   Dr. Michelson's prior art patent, the '037?
14      A.   Yes.
15      Q.   The Wagner patent, did you read that?
16      A.   Yes.
17      Q.   Steffee patent?
18      A.   Yes.
19      Q.   Tropiano patent?
20      A.   No.
21      Q.   Did you read Dr. Brantigan's deposition
22 transcript in this matter?
23      A.   I did.
24      Q.   And when did you do that?
25           MS. WICKRAMASEKERA:  I'm sorry, the

Page 15

1      question is when or why?
2           MR. MILLER:  When.
3           THE WITNESS:  Last week or sometime in the
4      last two weeks.  It seems like it was a few days
5      after he gave his deposition, but I can't recall
6      the exact date.
7 BY MR. MILLER:
8      Q.   Did you review it before you wrote your
9 report in this matter?

10      A.   No.
11      Q.   So you reviewed Dr. Brantigan's deposition
12 after you submitted your report?
13      A.   No.  I wrote the majority of my report.
14      Q.   Right.
15      A.   And then I read the patent -- I read his
16 deposition transcript, and I believe made a few
17 comments in my declaration based on that.
18      Q.   Now, you're familiar with -- that the --
19 withdrawn.
20           You know that the patent board has declared
21 the two interferences requested -- I'm sorry, the two
22 inter partes reviews requested by NuVasive?
23      A.   I understand that the inter parte review is
24 an action that NuVasive takes challenging the
25 validity of the patent, and that the board has
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1 accepted some of those terms, and that's why we're
2 here today.
3      Q.   Right.  Now, did you review the board's
4 decision instituting the inter partes review?
5      A.   I may have, but I'm not sure I fully
6 understand that technical detail.
7      Q.   Okay.  Are you represented by counsel
8 today?
9      A.   I am.

10      Q.   Who is that?
11      A.   Tom Martin with Martin & Ferraro and
12 Nimalka Wickramasekera.
13      Q.   Wow, you did very well with that name.  It
14 took me many years.
15           Who contacted you about working on this
16 case?
17      A.   I believe Nimalka did.
18      Q.   And what, if anything, were you told about
19 this case before you decided to work on it?
20      A.   I was told that there was a patent or
21 intellectual property discussion, and they asked me
22 if I would be willing to review the patents, and the
23 IPR was raised, and offer an opinion based on my
24 experience as a spine surgeon and, to some degree,
25 implant developer, during the time frame that these
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1 particular patents were filed.
2           MS. WICKRAMASEKERA:  And, Dr. Branch, I
3      just want to caution you, to the extent that you
4      can't recall the substance of the conversations
5      that occurred before or after the retention, be
6      careful about not revealing the substance of
7      communications that we had regarding the patent
8      and the proceeding after you retained us.
9 BY MR. MILLER:

10      Q.   So you were contacted by
11 Ms. Wickramasekra -- Nimalka, and then did you take
12 some time to decide whether you wanted to work on
13 this matter?
14      A.   I remember that we had a phone call, and
15 that Mr. Martin and Ms. Wickramasekra, and I think
16 several, helped me understand what the extent of this
17 was, and I determined that I would help.
18      Q.   Did you review any of the documents before
19 agreeing to help?
20      A.   I can't recall.
21      Q.   Have you spoken with anyone else about this
22 matter other than Tom or Nimalka?
23      A.   No.
24      Q.   Have you spoken with any other lawyers
25 about this matter?
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