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EXHIBITS

Declaration of Dr. McAfee, M.D., M.B.A.

U.S. Patent No. 8,251,997 to Michelson (“997 patent”)
Select Prosecution History of the ‘997 patent

U.S. Pat. No. 4,545,374 to Jacobson (“Jacobson”)

Leu et al., Percutaneous Fusion of the Lumbar Spine, Spine
Vol. 6, No. 3, pp. 593-604 (September 1992) (“Leu”)

U.S. Pat. No. 5,192,327 to Brantigan (“‘Brantigan”)

U.S. Pat. No. 4,917,704 to Frey et al. (“Frey”)

U.S. Pat. No. 5,015,247 to Michelson (“Michelson 247”)
U.S. Pat. No. 5,569,290 to McAfee (“McAfee”)

U.S. Pat. No. 5,772,661 to Michelson (“Michelson ‘661”)

U.S. Pat. No. 8,343,224 to Lynn et al. (“Lynn”)
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NuVasive, Inc. (“Petitioner”) petitions for Inter Partes Review (“IPR”) under 35
U.S.C. §§ 311-319 and 37 C.F.R. § 42 of claims 9-30 of U.S. Patent No. 8,251,997. Below,
NuVasive demonstrates there is a reasonable likelihood of prevailing (‘RLP”) in its chal-
lenge of at least one of claims 9-30 identified in this petition as being unpatentable.

I. MANDATORY NOTICES UNDER 37 C.F.R § 42.8
A.  Real Party-In-Interest Under 37 C.F.R. § 42.8(b)(1)

NuVasive, Inc. is the real party-in-interest for the instant petition.

B.  Related Matters Under 37 C.F.R. § 42.8(b)(2)

Petitioner is not aware of any reexamination certificates or pending prosecution con-
cerning the "997 patent, and is aware of a Certificate of Correction. Petitioner is a named
defendant in litigation concerning the ‘997 patent, Warsaw Orthopedic, Inc. et al. v. NuVa-
sive, Inc. (originally filed in N.D. Ind. as Case No. 3:12-cv-00438-JD-CAN on Aug. 17, 2012,
and transferred to S.D. Cal. on Nov. 8, 2012, as Case No. 3:12-cv-02738-CAB (MDD)). The
‘997 patent was added by amended complaint filed Aug. 28, 2012, served on Petitioner that

same day. Petitioner is concurrently filing an IPR petition for claims 1-8 of the ‘997 patent.

C. Lead And Back-Up Counsel Under 37 C.F.R. § 42.8(b)(3)

LEAD COUNSEL BACK-UP COUNSEL
Stephen R. Schaefer, Reg. No. 37,927 Michael T. Hawkins, Reg. No. 57,867
3200 RBC Plaza 3200 RBC Plaza
60 South Sixth Street 60 South Sixth Street
Minneapolis, MN 55402 Minneapolis, MN 55402

D. Service Information

Please address all correspondence and service to both counsel listed above. Peti-
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