Paper No.____
Filed: May 19, 2016

UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

IBG LLC; INTERACTIVE BROKERS LLC;
TRADESTATION GROUP, INC.; and
TRADESTATION SECURITIES, INC.

Petitioners

V.
TRADING TECHNOLOGIES INTERNATIONAL, INC.

Patent Owner

Case CBM2016-00032
U.S. Patent 7,212,999

PATENT OWNER'S PRELIMINARY RESPONSE

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

l. INTRODUCTION
I1. OVERVIEW OF THE CLAIMED INVENTION

CBM2016-00032
U.S. Patent 7,212,999

Table of Contents

1. PETITIONERS’ OBVIOUSNESS GROUNDS FAIL FOR

MULTIPLE, INDEPENDENT REASONS

A

DOC KET

_ ARM

The Obviousness Grounds, All Based on the TSE Document,
Fail Because Petitioners Have Not Met Their Burden of

Showing That the TSE Document Qualifies as Prior Art................

1. The Kawashima Testimony—~Petitioners’ Sole
“Evidence”—Is Legally Insufficient Because It Is Biased

AN UNCOITODOrated .....oovveeeeeeee ettt e e

2. Mr. Kawashima’s Testimony Is Hearsay And It Should
Not Be Admitted Or Given Any Weight In Deciding

Whether the TSE Document Qualifies as Prior Art...............

3. Even If Taken as True, the Kawashima Testimony Fails
To Establish That the TSE Document Qualifies as a Prior

Art Printed Publication ...

Even if the TSE Document Qualified as Prior Art (Which it
Does Not), the Obviousness Grounds Also Fail Because None
of the Cited References Render Obvious “Selecting the Order
Icon And Moving the Order Icon With a Pointer of a User Input
Device to a Location Associated With a Price Along the First

SCaAlEA AXIS OF PriCES ... oottt e e e e e e e aaees

1. The TSE Document Does Not Disclose an “Order Icon

Associated With an Order By the User”........ccccccvevevveninene.

2. None of the Cited References Discloses Movement of

Anything to a Location Along a Price AXIS.......c.cccceevvvevinnee.

3. A POSITA would not modify TSE as proposed by
Petitioners because doing so would disrupt all

outstanding orders in the market...........ccccccevvveiciie e e,

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

CBM2016-00032
U.S. Patent 7,212,999

IV. PETITIONERS’ SUBJECT MATTER ELIGIBILITY GROUNDS
ARE FATALLY FLAWED .....cooiiiii 38

A.  Alice Prong I: The Claims Are Not Directed to “Graphing Bids
And Offers to Help a Trader Make an Order” in the Abstract............ 38

B.  Alice Prong Il: Being Known And Routine And Conventional
Are Different Concepts, And 8 101 is a Different Test Than

ANticipation or ODVIOUSNESS. ......ccveeiieriieiie e eie e 41

V. THEPETITION FAILS TO ESTABLISH THAT THE CLAIMS
COVER SIGNALS ...ttt 43
VI. THE 999 PATENT IS NOT ACBM PATENT .....coccoiviieieeceee e, 45

A.  The 999 Patent Does Not Claim “Data Processing” or “Other
Operation” (e.g., a Business Method). .........cccccoeviieiieciiciic e, 47

1. The Petition Is Completely Silent As to Whether the 7999
Patent Is Directed to “Data Processing” or “Other
@] 0 1=] 22 U 0] TSRS 47

2. The 7999 Patent Does Not Claim “Data Processing” ............... 48
3. The 999 Patent Falls Under the Technological Exception......53

B.  Legislative History Confirms that the Claimed Invention is Not
A CBM ..o 57

VII. CONCLUSION. ...t e 60

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

CBM2016-00032
U.S. Patent 7,212,999

l. INTRODUCTION

Trading Technologies International, Inc. (“TT”) is an operating company
headquartered in Chicago and owes its initial (and most substantial) capital
investment to its patent portfolio. TradeStation and Interactive Brokers, both
market place competitors of TT, have filed twelve (12) CBM petitions against
TT’s patent portfolio. Of those twelve petitions, eight (8) have been instituted and
four (4) are pending institution decisions.

While many of the arguments in TT’s previous preliminary responses have
been similar, this paper presents new arguments and takes a different approach. In
preparing this paper, TT reviewed the eight (8) previous institution decisions and
has attempted to specifically respond on the merits to preliminary viewpoints and
conclusions set forth in the Board’s institution decisions—even if those arguments
were not presented by Petitioners.

While some of the high-level arguments (e.g., a specific GUI tool is not a
CBM and is eligible under §101) have been presented previously, this paper goes
to the next level and provides a more detailed response to the Board’s previous
conclusions and reasoning. In fact, in some instances, after reviewing the previous
institution decisions and TT’s prior arguments, TT recognizes that its previous

arguments may not have addressed the preliminary conclusions, which may have
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been based on giving substantial benefit of the doubt to allegations made by
Petitioners. This paper attempts to clarify TT’s arguments and positions and shed
new light on these arguments in light of recent developments.

For example, additional information has come to light that shows Petitioners
cannot meet their burden of establishing that the TSE document (the primary
reference for the obviousness grounds in the petition) qualifies as prior at. The sole
support for the TSE document qualifying as prior art is the same testimony of Mr.
Kawashima (a TSE representative) that Petitioners relied upon in previous
petitions. This testimony by itself is insufficient to establish that the TSE document
qualifies as prior art for several reasons. In addition, as the Board has previously
ruled, Petitioners need to produce Mr. Kawashima for a deposition by TT. In a
recent filing (request for rehearing), Petitioners stated that they will not be able to
produce Mr. Kawashima for deposition. For this reason alone, Petitioners have not
established that it is “more likely than not” that they will succeed on the merits.
This new information was unknown when the Board rendered its previous
institution decisions. Moreover, Petitioners are no longer entitled to any benefit of
the doubt regarding their ability to obtain further evidence to bolster their position
on the TSE document. Since the previous institution decisions, it has become clear
that any such bolstering is unlikely to happen. Not only are Petitioners unable to

obtain a deposition of Mr. Kawashima, it is unlikely they will be able to offer any
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