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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

)
TRADING TECHNOLOGIES )
INTERNATIONAL, INC., )
)

Plaintiff ) Judge Sharon Johnson Coleman
)

V. ) Civil Action No. 05 C 4811

)
CQG, INC,, and CQGT, LLC, )
)
Defendants )
)

TT’S RULE 50 MOTION ON
CQG’s WRITTEN DESCRIPTION DEFENSE
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L. INTRODUCTION

Plaintiff acknowledges that Rule 50 motions are generally brought at the close of a
party’s case. However, the rule states that a motion can be brought “any time before the case is
submitted to the jury” once “a party has been fully heard on an issue during a jury trial.” FRCP
Rule 50 (a). CQG has 7 witnesses left' in their case. None of those witnesses are in a position to
address CQG’s written description defense. Therefore, all of the evidence that CQG is going to
put in on the issue is already of record, i.e., CQG has been fully heard. The evidence is woefully
inadequate to establish failure that the patent in suit fail to meet the written description
requirement. As a result, judgment as a matter of law should be granted for TT.

In addition, TT submits that it is appropriate that the Rule 50 motion be ruled on
expeditiously, because if the court believes that the evidence put in by CQG is sufficient to
submit to the jury, then TT must have an opportunity to submit a responsive case on the issue.
CQG bears the burden of proving the failure to meet the written description by clear and
convincing evidence. CQG has put in its proofs. TT has not had a full opportunity to address
the proofs. If the Court believes that issue is not ripe for directed verdict then TT’s responsive
case would comprise one witness, Dr. Pirrong, to explain to the jury how TT’s patents are
sufficient. Unfortunately, Dr. Pirrong is only available on Friday March 13" to present such
testimony. TT would rather not have to call Dr. Pirrong for this issue, but if the issue is being
submitted to the jury, then TT believes it is necessary. Therefore, for the reasons set forth below,
TT requests that the court grant it judgment as a matter of law on the issue of whether the patents

in suit comply with the written description requirement.

" CQG has yet to call: Mr. Peterson (damages expert), Mr. Hartmann (willfulness expert); Mr. Prince (a
TT customer rep); Mr. Schroeter (former president of CQG); Mr. Giffen (current president of CQG); Mr.
Kemp (by video) (former president of TT) and Mr. Katin (CQG programmer).
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II. BACKGROUND

On January 20, 2015 the court denied CQG’s summary judgment motion that the patents-
in-suit are invalid under the §112 written description requirement. In the ruling, the Court
reiterated its previous construction of the “static” limitation in the claims. The Court found that
“[t]he patents in suit do not expressly state that the entire price column must be static nor do they
exclude a price column that is static with additional features.” Dkt. 889 at p.10. These findings
resolve any argument that CQG could possibly make with respect to its written description
challenge based on the evidence at trial.

All “evidence” in support of CQG’s 112 defense is now in. This amounts to just two
things: (1) an errata sheet from TT’s expert Dr. Pirrong; and (2) a non-expert’s summary of what
written description means from Mr. Borsand. No other witness’ testimony even bears on the
written description issue.

The errata sheet, which is not proper evidence?, contains the following footnote on which
CQG seeks to base its entire 112 defense:

Upon reading my transcript, I realized that this portion of my testimony is potentially

confusing and ambiguous because it may create the impression that I was stating that a

portion of the price levels shown in the examples of Figures 3 and 4 of the patent

specification and the corresponding pages of the provisional may not be “static.” My

errata with respect to pages 126-187 makes clear that in the examples of Figures 3 and 4

of the patent specification and corresponding pages of the provisional, all of the price

levels shown are “static.”

DTX 2343 0001, ft nt. 1. The only other “evidence” that CQG could possibly rely on to support

its 112 defense is testimony from Mr. Borsand that written description means, in layman terms,

® The errata sheet is nothing more than prior deposition testimony. As Dr. Pirrong was on the
stand, thus not unavailable, his errata is inadmissible hearsay. Simply having Dr. Pirrong
identify the document from the stand does not overcome the hearsay problem.
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that the patent specification needs to provide support for what is in the claims. Tr.T at p. 1407
In. 22 to p. 1408 In. 4.

The above cited evidence does not come close to carrying the day in establishing a 112
defense and no reasonably jury could find otherwise. Dr. Pirrong’s errata merely notes that in
the examples in the patent, all of the displayed price levels are static and that the patent does not
provide an example of an additional non-static zone. This is completely irrelevant to the 112
issue.

III. ARGUMENT

CQG’s 112 defense is based on the flawed proposition that if the claims are interpreted to
“cover” a product that has a price column that has a range of price levels that are static and other
ranges of price levels that are not static, and the specification does not describe such a product,
then the patent does not meet the written description requirement. CQG’s argument is flawed
because its focus is entirely wrong; the focus should be on the claims, not characteristics of the
accused product.

The written description requirement is met if the description in the specification
“reasonably conveys to those skilled in the art that the inventor had possession of the claimed
subject matter as of the filing date.” Ariad Pharm. Inc. v. Eli Lilly & Co., 598 F.3d 1336, 1351
(Fed. Cir. 2010). While the recited elements of a claim must have adequate written description
support, there is no requirement that the specification describe features of a product that are not
recited in the claims. See, e.g., Amgen Inc. v. Hoechst Marion Roussel, 314 F.3d 1313, 1333
(Fed. Cir. 2003) (“the patentee need only describe the invention as claimed, and need not
describe an unclaimed method of making the claimed product”); Ethicon Endo-Surgery, Inc. v.

U.S. Surgical Corp., 93 F.3d 1572, 1581-82 (Fed. Cir. 1996) (explaining that a specification can
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fully support a claim even if it does not describe some features in a product that is within the
scope of the claim). In other words, the proper focus is not on the features of the accused
product; rather it is on the features in the claim.

Here the claims recite a “static display of prices” and a “common static price axis.” The
controlling construction of “static” is a display of prices or a line “comprising price levels that do
not change positions unless a manual re-centering or re-positioning command is received,
meaning if there is movement, it must be by manual command as opposed to automatic.” See
Court’s construction as submitted to the jury. Thus, the written description requirement of §112
only requires support for a range of price levels (i.e., “a line of price levels” or a “display of
prices”) in the display or axis that meet these claim terms, i.e., that are static. There is no dispute
that the specification describes a static column of prices that fully supports the “static” claim
limitations. The specification clearly establishes that the inventors were in possession of the
claimed invention.

The written description requirement does not demand that the specification provide a
description of a price axis with some but not all of the price levels being static, as argued by
CQG. These features are not elements of the claim. Moreover, this is not a case where the
specification has limiting language that creates a written description issue. See, e.g., Crown
Packaging Tech. v. Ball Metal Bev. Container Corp., 635 F.3d 1373, 1381 (Fed. Cir. 2011)
(where the specification describes an essential element missing from the claim, there may be a
written description issue). Indeed, the Court has already found that that is not the case, stating
“[t]he patents in suit do not expressly state that the entire price column must be static nor do they

exclude a price column that is static with additional features.” Dkt. 889 at 10. Accordingly,

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




