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UNITED STATES PATENT AND TRADEMARK OFFICE 

------ 

BEFORE THE PATENT TRIAL AND APPEAL BOARD 

------ 

GOOGLE, INC. and APPLE, INC., 

Petitioners, 

v. 

CONTENTGUARD HOLDINGS, INC., 

Patent Owner. 

------ 

 

Case CBM2015-000401 
Patent 7,774,280 B2 

 

------ 

Oral Hearing Held:  February 24, 2016 

 

Before MICHAEL R. ZECHER, BENJAMIN D. M. WOOD, and 
GEORGIANNA W. BRADEN, Administrative Patent Judges. 

 

The above-entitled matter came on for hearing on Wednesday, 
February 24, 2016, at Southern Methodist University Dedman School of 
Law, Hillcrest Classroom -Underwood Law Library, 6550 Hillcrest Avenue, 
Dallas, Texas at 1:21 p.m.

                                                           
1 Case CBM2015-00160 has been joined with this proceeding. 
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APPEARANCES: 

FOR THE PETITIONERS: 
 
    Kaye Scholer, LLP 
    By: ROBERT R. LAURENZI 
    robert.laurenzi@kayescholer.com 
    250 West 55th Street 
    New York, New York 10019-9710 
    212.836.7235 
 
    Sidley Austin, LLP 
    By: JEFFREY P. KUSHAN 
    jkushan@sidley.com 
    By: MICHAEL FRANZINGER 
    1501 K Street, N.W. 
    Washington, DC 20005 
    202.736.8914 
 

FOR THE PATENT OWNER: 
 
    Fitch, Even, Tabin & Flannery, LLP 
    BY: TIMOTHY P. MALONEY 
    tpmalo@fitcheven.com 
    BY: PAUL B. HENKELMANN 
    phenkelmann@fitcheven.com 
    120 South LaSalle Street, Suite 1600 
    Chicago, Illinois 60603-3402 
    312.577.7000
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P  R O C E E D I  N G S  1 

 (1 :21  p .m.)  2 

JUDGE ZECHER:   Al l  r ight .   We ' re  ready,  so  3 

we ' re  going  to  turn  the  f loor  over  to  Pe t i t ioner ' s  4 

Counsel .   Since  we  d idn ' t  ge t  the  in t roduc t ions  on  the  5 

record ,  i f  you  can  jus t  go  ahead  and  s ta te  your  name and  6 

who  you  represen t .   One  th ing  I  would  ask  the  Pet i t ioner ,  7 

i t  was  a  g rea t  overview of  the  case  that  the  l aw s tuden t  8 

gave  us ,  bu t  i f  you  could  maybe  jus t  g ive  the  aud ience  a  9 

b r ie f  summary o f  the  t echnology involved .   Poss ib ly a  10 

p rac t i cal  real  wor ld  example  would  be  he lp ful .  11 

MR.  KUSHAN:   Sure .   So  s ta r t ing ,  my name 12 

i s  Je ff  Kushan  wi th  Sidney Aus t in  represent ing  13 

Pe t i t ioner  Apple .   Wi th  me i s  Mike  Franzinger  a l so  f rom 14 

Sidney Aus t in .   Also ,  our  Co-Pet i t ioner  i s  represen ted  by 15 

Rob  Laurenzi  wi th  Kaye  Scho ler  fo r  Pet i t ioner  Google .  16 

COURT REPORTER:   P lease  speak  up .  17 

MR.  KUSHAN:   Sure .  18 

I 'd  l ike  to  a l so  jus t  go  over  a  logi s t i ca l  poin t .   19 

We ' re  going  to  sp l i t  up  the  top ics .   I ' l l  begin  on  20 

inval id i ty,  and  Mr .  Laurenz i  wi l l  be  address ing  CBM 21 

e l ig ib i l i ty .   For  the  purpose  o f  e ff i c iency,  I  th ink  our  22 

p lan  i s  to  address  inval id i ty in  our  case- in-ch ie f .  23 

Our  papers  obvious ly se t  ou t  our  case  on  24 

CBM el ig ib i l i ty ,  and  then  Mr .  Laurenz i  wi l l  address  the  25 
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CBM el ig ib i l i ty  i s sues  tha t  a re  in  our  rebu t ta l  per iod  to  1 

the  ex tent  there  a re  i ssues  and  ques t ions  you  have a long  2 

wi th  whatever  res idual  i ssues  a re  needing  to  be  3 

addressed .   And  I ' l l  t ake  care  o f  that  a f t e r  he 's  f in i shed  4 

h is  CBM sect ion .   The  only reason  I  ment ion  tha t  i s  i f  5 

you  have  a  ques t ion  regard ing  CBM el ig ib i l i ty ,  I  would  6 

jus t  ask  to  have  Mr .  Laurenz i  address  that  to  the  Panel  in  7 

our  opening .  8 

And  as  you  reques ted ,  we  be l i eve th is  i s  a  9 

case  that  concerns  technology which  involves  10 

d is t r ibut ion  o f  r ights  f rom an  ent i ty  to  a  consumer .  We ' l l  11 

get  in to  th is  in  the  c la im language  as  wel l .   I t  invo lves  12 

the  procedures  tha t  a re  fo l lowed  according  to  the  passage  13 

fo r  creat ing  r ights  that  would  a l low a  consumer ,  for  14 

example ,  to  u l t imate ly exerc ise  a  var ie ty o f  act ions  on  a  15 

p iece  o f  conten t .  16 

But  th i s  par t i cula r  patent  focuses  on  the  17 

meta- r ights  that  they have  cal led  them to  c reate  o r  use  to  18 

c reate  these  usage  r igh ts ,  and  you ins t i tu ted  th is  19 

p roceeding  on  two  grounds .   One  was  based  on  inva l id i ty 20 

as  ant ic ipated  by the  S te f ik  patent ,  the  '012  patent  you  21 

jus t  heard ,  which  i s  on  S l ide  14 .  22 

One  o ther  quick  ques t ion:   Are  you  working  23 

o f f  the  paper  s l ides  fo r  - -  24 

JUDGE ZECHER:   Yes .  25 
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MR.  KUSHAN:   Okay.   I  don ' t  wan t  to  go  too  1 

fas t .   The  second g round  was  on  obviousness ,  and  I 'd  2 

d i rect  you  to  Sl ide  14 ,  which  jus t  summar izes  these  two  3 

g rounds ,  separate  bases  o f  ins t i tu t ion .  4 

Now,  we  bel i eve  the  c la ims  a re  unpaten table  5 

because  they can ' t  real ly be  d i s t inguished  f rom the  6 

d isc losure  found  in  the  Ste f ik  '012  pa tent ,  and  that ' s  no t  7 

surpr is ing  because  the  '280  pa tent ,  the  patent  a t  i ssue ,  8 

poin t s  to  the  Stef ik  pa tent ,  the  S te f ik  '012  paten t ,  not  9 

only to  show how you  can  implement  the  scheme,  but  10 

a lso ,  i t  re l ies  on  i t s  t eachings  to  enab le  th i s  scheme.   11 

And  i f  you  want  to  go  to  Sl ide  77 ,  which  i s  a t  the  back  12 

end  of  the  deck ,  you ' l l  see  th roughout  the  patent  these  13 

a re  jus t  some excerp ts  f rom the  pa tent ,  which  a re  14 

point ing  back  to  the  teachings ,  the  d i sc losure  in  the  '012  15 

paten t  for  implementa t ion  o f  the  meta - r ights  scheme.  16 

And  we th ink  that ' s  p robat ive  when  we s tar t  17 

to  look  a t  some of  the  supposed  d i f fe rences  that  have  18 

been  ident i f i ed  in  the  b r ie f ing  between  the  c la im i t  19 

ment ioned  and  the  p r io r  a rgument  we ' re  us ing  agains t  i t .   20 

And  cr i t i ca l ly ,  we  th ink  that  t e l l s  you  that  there ' s  no  21 

t echnolog ical  add i t ion  in  the  '280 paten t  re la t ive  to  that  22 

ear l i er  d isc losure  o f  Ste f ik  tha t  you  need  to  actual ly pu t  23 

th is  pract ice  - -  th is  method  in to  p rac t i ce .  24 
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