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entered o a log at
the time they have
purchased. Courtesy
RadioTraffic.com.

FIGURE 8.12

Traffic department
in cluster operation.
Courtesy Clear
Channel.
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FIGURE 8.13

When spots are to
appesr in a log after
it has been printed,
they are hand-
entered. Courtesy
WXLO-FM.

FIGURE 8.14
Standard form used
for clients mnvolved
in Co-Op agreements,

Courtesy WMIX-FM.
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Traffic management
services are of great
assistance 1o sttions
Courtesy Marketron.
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| APPENDIX: A Traffic Manager's Account

Every radio station hus a person who

mnanages "traffic” Traffic management is the
schaduling of commercials. Client orders are
entered into the traffic software specifying the
dates, times, length, and rate of the requested
commercials,

Once the order is entered, the questions “Whe
wants to advertise? md "When do they want to
be on the aie? are answered. Clients can choose to
ran a certain mumber of commercials over a period
of days, or they can opt for a specific nusmber of
commerciels on specific days. In general, the more
detailed the client specifications for placement, the
greater the cost of the commercial.

After deciding when they want to run
and how much flexibility they have in
day placement, the elient must choose the
scheduling plan. Every radio station has a “run of
station” plan that means the clent’s commoreials
will be placed randomly by the computer in
whatever openings are available. This is gencrally
called ROS or BTA (best times available) and s
the Ieast expensive placement option. A clent
may want to ensure that his commercials will
run throughout the day A plan that guarantees
an even distribution throughout the dayparts is
the next step up from an ROS schedule. Clients
who spectheally want a certain number of
cormnercials in a particular daypart on 2 chosen
day will pay the highest rate for the individial
commercial unit. The customary davparts are 6
AdE-L0 A, 10 AM-3 P, 3 PM—T P,
7P —Mid.

The next question after “Who” wants to
advertise and “When” is "What do they want
to advertise?” The two most commen reasons
for advertising are “image” and “event.”

Clients may want to advertise on a consistent
hasis to have their name and message in the
public awareness, or they may want 10 hype a
particular event or sale,

Commercials may be produced by the radio
station production department from 2 seript
or copy points provided by the client. Finished
commercials can be sent in the form of reel,
over the Internet (M3}, or through commercial
delivery systems. However the commercial
arrives, the information about how lo run that
commercial must go to the tmaffic manager, The
acceptable dates and tmes for cach commercial
are entered imlo the computer as well as rotation
instructions if there are multiple commercials
runming for & clent. Code numbers or
information about the commercials that must be
provided on the inveice are also entered,

Once all the contracts and traffic instrictions
are input, the trathe manager assembles and
arranges 2 daily log. A multilevel priority system
is used 1o ensure that the clients specifying
the most detailed placement are seheduled
first. If the traffic and in-studio computers are
linked, the commercial log is mmediately in
place and ready to be merged with the music
log. Any additions, deletions, or adjustrents
are registered ag they occur. K the traflic and
in-studio computer systems are not linked, the
completed commercial log is transforred by disk
and changes are entered manually into the waffic
software,

Invoices specifying the date and time that each
comnmercial aired are generated from the finalized
tog informetion.

Courtesy WIZN/WRTZ




Spot Retrospective

i has entered a new erz in mixing and
imaging. Sull, a typical broadcast radio
n produces thousands of commerdials,
¢ service announcements (PSAs), and
s annually. Meanwhile, satellite radio
s will mix 2 vast arrav of liners,
, promos, and features, and Web radio
ons frequently do likewise.
ally, commercials were aired live,
a:a lack of recording technclogy. Tn
20s, most paid announcements con-
of lengthy speeches on the virtues
irticular product or service. Perhaps
st representative of the commercials
eriod was one of the first ever to
adeast, which lasted over 10 minutes
as announced by a representative
cens, New York, real estate firm.
ve over WEAF in 1922, by today’s
s the message would sound more
lassroom. lecture than a broadcast
ment. Certainly, no snappy jingle
tching sound effects accompanied
sdic announcement.
mmercial messages resembled the
1926. On Christmas Eve of that
adio jingle was introduced, when
s gathered for a musical tribute
tles cereal. It was not for several
Wwever, that singing commercials
mmonplace. For the most part, com-
duction during the medium’s first
5 relatively mundane. The reason
d: the government had resisted
f blatant or direct commercialism
tart, which fostered a low-key
advertising, and the medium was

Production

just in the process of evolving and therefore
lacked the technical and creative wherewithal
to present a more sophisticated spot.

Thitgs changed by 1930, however. The
austere, no-frills pitch, occasionally accom-
panied by 2 piano but more often done a
cappella, was gradually replaced by the dia-
logue spot that used drama or comedy to sell
its product. A great deal of imagination and
creativity went into the writing and produc-
tion of commercials, which were presented
live throughout the 1930s. The production
demands of some commercials equaled and
even exceeded those of the programs they
interrupted. Orchestras, actors, and lavishly
constructed sound effects commonly were
required to sell 4 chocolate-flavored syrup or
a muscle Eniment, By the late 1930s, certain
commercials had become as lamous as the
favorite programs of the day, Commerdials
had achieved the status of pop art.

Still, the early radio station production
room was primitive by today's standards.
Sound effects were mostly improvised show
by show, commercial by commerdial, in
some cases using the actual objects with
which sounds were identified. Glass was
shattered, guns fired, and furniture over
turned as the studio’s on-air light {lashed.
Before World War 11, few scund effects were
available on records. Tt was just as rare for a
station to broadcast prerevorded commer-
cials, although 78rpm and wire recordings
were used by certain major advertisers. The
creation of vinyl discs in the 1940s inspired
more widespread use of electrical transcrip-
tions for radio advertising purposes. Today,
sound effects are taken from CDs and
downleaded from the Internet.

357

251




252

CHAPTER ¢ PRODUCTION

FIGURE 9.1
Sirius Satellite

Radio’s “Hve” studio.

Courtesy Sivius,

The live spot was the mainstay at most
stations inte the 19%0s, when two inno-
vations brought about a greater reliance
on the prerecorded message. Magnetic
recording tape and 33 LPs revolutionized
radio production methods. Recording tape
brought ahout the greatest transformation
and, ironically, was the product of Nazi
scientists who developed acetate recorders
and tape for esplonage purposes. The adop-
tion of magnetic tape by radio stations was
costlier and thus occurred at a slower pace
than 33rpm, which ewentially required a
turntable modification.

Throughout the 19350s, advertising agen-
cies grew to rely on LPs By 1960, mag-
netic tape recorders were a familar piece
of studio equipment. More and more com-
mercials were prerecorded. Some stations,
espedially those automated, did away with
live announcaments entirely, preferring to
tape everything to avoid on-air mistakes.

Commercials themselves became more
sophisticated sounding since practically
anything could be accomplished on tape
Perhaps, no individual in the 1960s more
effectively demonstrated the unigue nature

358

of radio as an advertising medium than did
Stan Freberg, Through skillful writing and
the clever use of sound effects, Freberg
transformed Lake Michigan into a basin of
hot chocolate crowned by a 700-foot-high
mountain of whipped cream, and no one
doubted the feat.

Today, the sounds of rillions of skillfully
prepared commercials trek through the
ether and into the minds of practically every
man, woman, and child in America. Good
writing and production are what make the
medium so successful.

Formatted Spots

In the 19505 the medium took to format-
ting Lo survive and prosper. Today listenors
are offered myriad sounds from which to
choose; there s something for practically
every taste, Stations concentrate their efforts
on delivering a specific format, which may
be defined as Aduit Contemporary, Country,
Lasy Listening, or any one of a dozen others,
As you will recall from the discussion in
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Chapter 3, each format has its own distine-
" tive sound, which is accomplished through
“a carehdl selection and arrangement of
compatible program elements. To this end,
s commercials attempt to reflect a station's
format. In the age of consolidation, says
Larry Miller, “There is a tendency o do
© one size fits all at the agency level. In-house
local retail may be more customized to fit
the format. We used to make a point of
avoiding loud rock ‘n’ roll spots at the clas-
sical station | worked for, but I'm not sure
if that’s still 4 consideration.”

The Production Room

It general, metro market stations and clus-
ters employ a full-time production person
{(known wvariously as production director,
roduction manuger, production chief, and
more recently as ehief irnager or head audio
animator}, This indlividual’s primary duties
are to record voice-tracks and mix com-
ercials and PSAs. Other duties involve
» mamtenance of the bed and scund
effects library and the mixdown of promo-
tional material and special programs, such
public affairs features, interviews, and
SCurnentaries,
tations that do not have a slot for a full-
me production person divide work among
e on-air staff In this case, the program
ector (P} often oversees production
pomsibilities, or a deejay may be assigned

several hours of production duties each day
and be called the production directon

At most medium and small outlets,
on-agir personnel take part in the production
process. Production may inchude the simple
transfer of an agency spot into the computer
systern, a mixdown that requires a single
bed {background music) under a 30-second
voicer, or a multiclement mixdown of a
60-second two-voicer with sound effects
and several bed transitions. Station produc-
tion can run from the mundane to the excit-
ing and chullenging {mixing a commercial
without words conveyved through a conflu-
ence of sounds].

Most production directors, in this digital
age often called imaging directors, are
recruited from the on-air ranks, having
acquired the necessary studio dexterity
and know how to mcet the demends of
the position. In addition to the broad range
of mixdown skills required by the job, a
solid knowledge of editing is essential. The
production director routinely is called on
to make rudimentary edite or perform
more complex editing chores, such as the
rearrangement of elements in a 80-second
concert promo. (Editing is eovered in more
detail later in this chapter)

The production/imaging director works
closely with many people but perhaps most
closely with the program director. The person
responsible for production is expected to
have a complete understanding of the sta-
tion’s programming philosophy and objec-
tive. This is necessary because commercials

FIGURE 9.2

Today mixing is done
in the digital box.
Courtesy Sirius.




254

CHAPTER @ PRODUCTION

FIGURE 9.3

This cutting-edge
digital studio 15 state
of the art, Courtesy
RTBE

constitute an clement of programming and
therefore must fit in. A production person
must be able to determine when an incom-
ing commercial clashes with the station’s
tmage. When a guestion exists as to the
spot’s appropriateness, the program director
will be called on to make the final judg
ment, hecause it is he or she who is ult-
mately responsible for what gets on the aix
In the final analysis, station production is
a product of programming. Tn most broad-
cast organizations, the production direc-
tor answers to the program director. It is a
logical arrangement given the relationship
of the two arcas.

The production/imaging director also
works closely with the station copywriter,
Their combined efforts make or break a
commercial, The copywriter concefves of
the concept, and the producer brings it to
fruition. The treffic department also is in
close and constant contact with production,
because one of its primary responsibilities is
to see that copy gets processed and placed
in the on-air studio where it is scheduled
for broadcast.

Once again the extensive clustering of
station facilities in the age of consolidation
finds many production responsibilities cen-
tralized. By sow many radic groups have
established one production hub to mix

the spots of their other outlets, especially
when in the same market. Typically, this
has resulted in the downsizing of individual
station production staffs and the elimina-
tion of comprehensive mixdown studios at
these gites.

The Studios

A radio station has two kinds of studios:
on-air and production. Both share basic
design features and have comparable equip-
ment. In cluster operations where stations
are eolocated, there is often a single primary
production facility. For ease of move-
ment and accessibility, audio equipment
commonly is set up in a Us-shape within
which the operator or producer is seated.

The standard equipment found in radio
studios includes microphones, an audio
console {commonly referred to as the
“board”), computer workstations (on-air
studio usually networked to production
studio — this computer would also contain
sutomation software, such as Audio Vault),
video display monitors, compact disc
machines, mini-disc machines, digital cffects
boxes, patch panel {digital consoles typi-
cally have these built in}, and a distribution
amplifier (see Figure 9.4),
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Audio Console

The audio conscle is the centerpiece, the
very heart of the radio station. Dozens of
manufacturers produce audio consoles, and
although design characteristics vary, the basic

components remain relatively constant. Con-
soles come in all different sizes and shapes
and all contein inputs that permit audio

energy to enter the conscle, outputs through

which audio energy is fed to other locations,
VU meters that measure the amount or level

TYPICAL ALIDID PRODUCTION CHAIN
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FIGURE 9.4
Although each
production studio

is unique, the basics
of layout are fairly
consistent from
station to station. For
the sake of case and
accessibility, most
studios are developed
in a U-shape or a
variation thereof
However, computer
workstations have
had an effect on
equipment lavout,
since most work is
done on the mouse
and kevboard.
Courtesy Clear
Chanriel,

FIGURE 9.5
Transduction points
in a typical audio
chain,
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FIGURE 9.6
Maultichannel board.

Courtesy Auditronics.

FIGURE 2.7

Audio console

with linear faders,
popularly referred
o as a “shide” hoard.

Courtesy Auditronics.

FIGURE 9.8

A digital console.
Courtesy Solid State
Logic.

FIGURE 9.9

Audio mixing
reguires special
skills and dexterity.
Courtesy Danrnarks
Radio.

of sound, pots (faders} that control gain or
the quantity of sound, monitor gains that
control in-stadio volume, and master gains
for the purpose of controlling general output
levels {see Figures 9.6-9.81.

Since the late 1960s, the manufacture of
consoles equipped with linear faders has
surpassed those with rotary faders. Slide
{(another term used) faders perform the
same function as the more traditional pots,
and thev are easier to read and handle.

Cue Mode

A low-power amplifier is built into the
console so that the operator may hear
audio from various sources without it actu-
ally being distributed to other points. The
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purpose of this is to facilitate the setup
of certain sound clements, such as records
and tapes, for eventual introduction into the
mixdown sequence {see Figure 9.9}

Computers

Computers have become the soul of the
audio  studio — both om-air and produc-
tion. Observes Vie Michaels, “Studio com-
puters would contzin editing software, like
Pro Tools or Adobe Audition. The on-air

computer would alse contain automation
software, such as Audio Vault. It would also
possess Selector, which is needed 1o tell the
Audio Vault systern what to play, At my
station, we have three computers in produc-
tion: one is for Audio Vault automation, the
second is for Selector music software, and
the third is for editing on Pro Tools. All
three are networked to the on-air computer.
Everything now is “audio files” When one
makes a commercial or records a song off
2 (D), it becomes an audio file that can be
moved from computer to computer”

363

FIGURE 2.10

Mic setup in 2
Moscow radio studio.
Courtesy Echo
Musika.

FIGURE 9.11

An integrated
console environment.
Courtesy Digidesign
Tcon.
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FIGURE 9.12
Multitrack reel-to-
reel recording is used
but the computer
has mainly tken
aver this tagk. This &5
a 32-track recorder,
using 2-inch audio
tape. Courtesy Otarl

FIGURE 2.13

A typical on-air
and production
combination.
Courtesy WIZN,

FIGURE 9.14
Monitoring the
sound wave on the
screen. Courtesy
WIZN.
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Digital {Mini) Disc Machines

Anzlog cart machines were replaced by ran-
dom-access mini-disc {record/plavback] tech-
nology. These machines have not become as

FGURE 2.15
Production elements
and their mixing

are centered in

the workstation.
Courtesy WIZN,

popular as the cart machines they replaced,
because of other studio innovations. The so-
called new-age cart machine allows produc-
ers to digitally archive vast amounts of audio
on mini reuszble discs. Says station muanager
Vic Michaels, “They replaced the old-line
carts, hecause they were faster, programma-
ble, visual, digital, and competitively priced.”
Companies like Sony, 360 Systems, Iarris,
Denon, and Otari manufactured the mini-
disc machine, which replaced the traditional

victim of the computer age.

Among other things, digi-disc machines
offer instant start {there is none of the
hesitation or drag common in its analog

Specifications & Details: FIGURE 2,18

® & minimum of 2 gigabytes of hard drive space., Computcz'vffriven
Extract audie from mors fhan 7 approved CR-ROMs with the approprists prodnction ’E{)QES
workstatlon configuratfon simulfanenusly, with the power to supgart have greatiy

reelthple SCST drivas. X
CO-ROM drives may be efther EIDE 0r 505! davices and must be connacted enhanced mixdown.

1o the workstation, Courtesy Prophet
o Minimum of 236 megabytes of RAM, mare If vou will Be importing from Cug ‘} phe
mltiple O devicss or importing sutio over 20 minutas long. oystems.

Designad to run a5 en integrated companent of the Mexden Digitsd system.
Windovey 98, Windows 2000 or Windows NT required.

£

FIGURE 9.17

The old-lne analog
cart machine is

now an all-function,
digital recording
source. Courtesy 360
Systems.

it ™ Hecordsr
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FIGURE 9.18
Production studio
equipment rack.
Courtesy WIZN.

FIGURE 9.19

To clean a CD, use
a piece of Hnt free
cloth, Never touch
the encoded surface
and handle the disc
at its edges.

predecessor}, back cueing, track selection,
end marking, automatic fade-in, visual 1D
and cueing, digital editing, and so forth.

Compact Discs

Compact disc players entered the radio
production studic in the 1980s. Although
CD players have become less and less
evident in studios, their value as a piece

of production equipment has not entirely
vanished. Observes Skip Pizzii “Digital
audio had its greatest initial acceptance as
CD hardware, to the point where it was
estimpated that over balf of the radio sta-
tions in the USA used CI to some extent.
In major markets, this figure rose steeply.
Many of these stations programmed music
exclustvely from CD, or nearly so. The prac-
tice of providing promotional copies of new
releases on CD by record companies [fol-
lowing an earlier period of gemeral reluc-
tance to do g0} became common practice,
Second- and third-generation professional
CD players aided in the process of accep-
tance” {see Figure 9,20}

CD players employ a laser beam to read
encoded data at 2 rate of 4.3218 millicn bits
per second. A compact disc is 4.7 inches
wide and 1.2 mm thick, and players are
quite light and compact as well. This feature
alone makes them attractive to broadcasters.
But what makes a CD player most appeal-
ing to broadcasters is its superior sound.
Compact disc players offer, among other
features, far greater dynamic range than
standard turntables and a lower signal-to-
noise ratio. They also eliminate the need for
physical contact during cueing, and wowing
and distertion are virtually gone.

Because digital discs are specially coated,
they are much more resistant to damage than
are analog discs. This is not to suggest that
CIDs are impervious; they are not. In fact, the
majority of CD-related problems stem from
the discs themselves and not the players.
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Despite initial claims of the invindbility of
the digital disc, experience has shown that
mishandling of discs is courting disaster.
CDs cannot be mistreated - that is, used
as Frisbees or placemats for peanut butter
sandwiches — and still be expected to work
Like new. The simple fact is that although
compact discs are more resistant to damage,
they can be harmed.

A CD reads a disc from its core cutward,
moving from 300rpm on the inside to
200rpm on the outer edge of the disc
Most CD players feature a variety of effect
options, which can be of particular use to
a production mix. Accessing cuts on a CD
plaver is quick and simple, though excerpt-
ing segments from a track for inclusion in a
mixdown can be somewhat less expedient,
Nonetheless, CD players are still useful in
the production studio. Compact discs are a
wonderful source for bed music (music that
serves as background under voiced copy)
and sound effects.

Working with 2 CD unit is anything but
complicated. Press a button and a tray ejects
fon top-loaded models a door pops open).
A disc is placed into the tray, and the press
of the same button returns the tray and disc
into the player. The operator then selects the
track to be plaved and presses the appropri-
ately numbered button. The audio rolls.

Burnable CD units (CD-R and CD-RW)
are prominent in the production room.

CD-Rs allow one time burning, whereas
CD-EWs allow multiple burnings.

Compressors, Equalizers, and
Audio Processing

2er

There are three domains of audio,” says
producer Ty Ford. “They are amplitude,
frequency, and time” Some stations alter
amplitude to create the illusion of being
londer without actually changing level
This s called compressing the signal.
Production people use compressors to
enhanee loudness as well as to eliminate
or cut out ambient noise, thus focusing on
specifics of mix. Compression often is used
as & method of getting listeners to take
greater notice of a piece of production
and as @ remedy to certain problems (see
Figure 9.22}.

Eoualizers (EQs) work the frequency
domain of audio by boosting and/for cutting
lows (hertzhobHz\eb range) and highs (kilo-
hertzhobkHz\ch range]). EQs allow produc-
ers to correct problems as well as to create
parity between different elements of pro-
duction. They are also useful in creating
special effects. EQs are availsble in-board
(part of the audio consale} and out-of-board
(stand-alone unit] and as part of certain
integrated audio effects processors.

367

FIGURE 9.20

CD plavers cart
players continue
to be used in some
studios. Courtesy
Denon.
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FIGURE 9.21
Screens, sCreens
everywhere, The
modern studio.

Courtesy Afan FM.

FIGURE 9.22
Digital effects
processor, Courtesy
Lexicon.

Most audio processors {also called effects
processors or simiply boxes) are time-domain
devices. Stations use these digital boxes to
create a wide range of effects such as reverh,
echo, and flange,

In the last few vears, radio stations
have become increasingly interested in
what sudio processors have to offer their
mixes. Today these boxes zre a familiar,
often integral, item in production rooms
at the meajority of stations. Their value in
the crestion of commercials, PSAs, promos,
and features is inestimable The use of
samplers and synthesizers is common in
radio production rooms too. Samplers let
a production person load a studio audio
source {recorder, live mike) inte its built-in
microprocessor and then manipulate the
digitized data with the aid of a musical
keyboard to create a multitude of effects.
Samplers employ magnetic microfloppies

368

and are wired to an audio console so that
the sounds they produce may be inte-
grated into mixdown. Samplers are also
found in certsin audio effects processors
with musical instrument digital interface
(MIDI). A sample is a digital recording of
a small bit of sound.

“A Jot of musical instrument {MI) gear has
been introduced into the radio production
studio. Synths, samplers, and sequencers are
pretty commonplace today,” notes Ty Ford.

Many software applications, such as Cool
Edit Pro and Pro’Tools, have these and other
signal processing built in.

Paich Panels and ISDNs

A patch panel consists of rows of
inputs and outputs connected to various
external sources — studios, equipment,
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remote locations, network lines, and
so forth. Patch panels essentially are
routing devices that allow for items not
directly wired into an audic conseole to
become a part of a broadcast or produc-
tion mixdown. Today, savs Vic Michaels,
“Patch panels are still utilized but not
as frequently as before. Use is based on
a station’s needs. Digital conscles now
have internal patch capabiliies built
right into the console se one can patch in
certain effects or sources to any channel”
(see Figure 9.233.

ISDNs are digital phone lines that bring
voices and other audio 1o studios with
near perfect sound quality, Because voice
tracking has hecorne the means by which
so many stations fill their airwaves, ISDN
connections have become invaluable,

As production director Matt Grasso
observes, “The day of the scratchy cell phone
or muddy dedicated Hne is over. Your talent
sounds like they are right in the studio. If
they are at a club, not only can they talk,
but they can broadcast the music they are
playing therc right over the air with the
same quality you would get from a CD
player in the main studio. ISDN means no
reel to reels or DATS coming to a station
via snailmail either”

Micraphones

Microphones are designed with different
pickup patterns, Omnidirectional micro-
phones are sensitive to sound from all
directions {3607}, whereas bidirectional
microphones pick up sound from two direc-
tions (180°). The unidirectional microphone
draws sound from only one path (90%), and
because of its highly directed ficld of receptiv-
ity, extraneous sounds are not amplified. This
feature has made the unidirectional micro-
phone popular in both the control and pro-
duction studies, where generally one person
is at work at a time. Most studio consoles
possess two or more microphone inputs so
that additional voices ¢an be accommodated
when the need arises [see Figure 9.25),
Omnidirectional and bidirectional micro-
phones often are used when more than one
voice is involved. For instance, an omnidi-
rectional may be used for the broadcast or
recording of a round-table discussion, and the
bidirectional during a one-on-one interview.

EIGURE 9.23
Digital switching
systems for
connection from
one source {studio/
equipment] to
another. Courtesy
Wheatstone,

FIGURE 9.24

The look of
microphones in the
1920¢ Courtesy Jim
Steele,

FIGURE 9.25
Microphone

pickup patters:

{A) unidirectional,
{8} bidirectional, and
{(C) omnidirectional.
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FIGURE 9.26

Sound pressure level
(SPL} chart depicting
volume of different
sounds in relation

to human aurel
perception.

Announcers muse be aware of a micro-
phone's directional features, Proper position-
ing in relation to & microphone is important.
Being outside the path of a microphone’s
pickun {off-mike) affects sound quality. At
the same time, being too cdose to a micro-
phone can result in distortion, known as
popping and blasting. Keeping a hand’s
fength away from a microphone will usually
prevent this from occurring. Windscreens
and blast filters may be attached to 2 micro-
phone 1o help reduce distortion.

Digital Editing

Old time tape cditing is a lost art that ranged
from a simple repair to a complicated rear-
rangement of sound elements. Today the

old razor approach to editing and splicing
tape is all but encient history, having lost
ground to “nondestructive” tapeless digital
methods.

Computers handle the bulk of editing
in the production room. This tapeless
approach involves loading audio into a RAM
or hard disc and making edits via a monitor
{with the aid of 2 mouse, a kevboard, or
a console). Although this technology has
heen costly in the past, today prices are
quite affordable, motivating more and more
stations to convert to the tapeless studio.
Computerized audio workstations were
once perceived as the studio of the future,
but they are the studio of today (see radio
production expert David Reeses’ discus-
sion and advice on digital editing in this
chapter).
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Copywriting

As stated earlier, poet Stephen Vincent
Benet, who wrote for radio during its
heyday, called the medium the theater of
the mind. Indeed, the person who tunes
into radio gets no visual aids but must
manufacture tmages on his or her own to

tuning adjustmenits, TIP: ffyou héar
~any “plosives”(those “pops”.on b, o

accompany the words and sounds broad-
cast. The station employee who prepares
written material is called a copywriter. A
copywriter job consists primarily of writing
commercials, promos, and PSAs, with the
emphasis on the first of the three

Not all stations employ a2 full-time
copywriter. This is especially true in small

.-D;gz%ai ed;fmg give:
'junitmimd_wcy o e

“YOU Rever 'Rndw ‘what Uniqué:
- :maght come up w;th

FIGURE 9.28

Digital audio puts
the next-generation
studio in 2 box. A
world of production
sound at your
fingertips, Courtesy
Scott,
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FIGURE 9.29

A digital mixing
board. Courtesy
Orban.

FIGURL 9.30
Today most audio
editing is done
on the screen.
Waveforms are
altered and
manipulated to
crezte the sound
sought. Reprinted
with permission from
GoldWave,
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markets where economics dictate that the
salesperson write for his or her own account.
Deejavs also are called on to pen com-
mercials. At stations with bigger operating
budgets, 2 full-time copywriter often will
handle the bulk of the writing chores.

Copywriters must possess a Com.pi(-:'te.‘.
understanding of the unigue nature of the
medium, a familiarity with the audience for
which the commerdal message is intended,
andknowledgeofthe productbeing promoted,
A station’s format will influence the style of
writing in & commercial; thus, the copywriter
also must be thoroughly acguainted with the
station's particular programuming approach.
Commercials must be compatible with the
station’s sound. For instance, copy written for
Lite AC usually is more conservative in tone
than that written for Modern Rock stations,
and 50 on.

- Do Help
ce- izt Ry
.. Hemei; Kapead
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{omorekzasive it
h&nr{mg Euttarz

... Tazanr! featrale

WHXXX

“Hame of the Fits” (SFX: Bed in)

TPS ROCKHOUSE, MARK STREET,
DOWNTOWN ROISE, PRESENTS CLEG
AND THE GANG ROCKING OUT
EVERY FRITIAY AND SATURDAY NIGHT.
AT TES THERE'S NEVER A COVER

OR MINIMUM, JUST A GOOD TIME,
SUNDAY IDAHO'S MONARCHS OF
ROCKABILLY, FOBEE LANE, RAISE THE
ROOTF AT TS YOU BETTER BE READY
TO SHAKE IT, BECAUSE NOBOLY
STANDS STILL WHEN JOBEE LANE
ROCKS. THURSDAY IS HALFPRICE
NIGHT, AND LADIES ALWAYS GET
THEIR FIRST DRINK FREE AT BOISE'S
NUMBER ONE CLUB FOR FUN AND
MUSIC. TAKE MAIN TO MARK STREET,
AND LOOK FORFHE HOUSE THAT
ROCKS, 178 ROCK-HOUSE.

{SFX: Stinger out)

WYYY

“Soothing Sounds”

ELEGANT DINING IS JUST A SCENIC
RIDE AWAY. [SFX: Bed in and ander)}
THE CRITICALLY ACCLAIMED VIS~
COUNT [VYCOUNTY INN IN CEDAR
GLENN OFFERS PATRONS AN EXQUI-
SITE MENU IN A SETTING WITHOUT
EQUAL, THE VISCOUNT'S 18TH
CENTURY CHARM WILL MAKE YOUR
EVENING OUT ONE TO REMEMBER.
JAMISON LONGLEY OF THE WISCON-
SIN REGISTER GIVES THE VISCOUNT
A FOURSTAR RATING FOR SERVICE,
CUISINE, AND ATMOSPHERE. THE
VISCOUNT {817 Royal {anfare} WILL
SATISFY YOUR ROYAL TASTES. CALL
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§75.2180 FOR RESERVATIONS TAKE

ROUTE 17 NORTH TO THE VISCOUNT

INN, 31 STONY LANE, CEDAR GLENN,

Some basic rules pertain to the mechan-
ics of copy preparation. First, copy is typed
in uppercase and is double-spaced for ease
of reading. Next, left and right margins are
set at 1 inch. Sound effects arc noted in
parentheses at that point in the copy where
they are 10 occur. Proper punctuation and
grammar are vital, too. A comma in the
wrong place can throw off the meaning of
an entire sentence. Be mindful, also, that
commercials are designed to be heard and
notread. Keep sentence structure as uncom-
plicated as possible. Maintaining a conversa-
tonal style will make the client’s message
more accessible,

"Timing a picce of copy is relatively simple.
‘There are a couple of methods: one involves
counting words, and the other counting lines.
in the first approach, 25 words would consti-
‘tute 10 seconds; 65 words, 30 seconds; and
‘125 words, | minute. Counting lines is an
‘easier and quicker way of timing copy. This
method is based on the assumption that it
takes, on average, 3 seconds 1o read one line
of copy from margin to margin, Therefore,
9 to 10 lines of copy would dme out to 30
conds, and 18-20 lines to 1 minute. Cf
murse, production elements such as sound
ffects and beds must he included as part
he count and deducted accordingly. For
vample, 6 seconds worth of sound effects
1 a 30-second commercial would shorten
e amount of actual copy by 2 lines.
Because everything written in radio is
tended to be read aloud, it is important
hat words with unusual or uncomunon
ronunciations be given special attention.
honetic spelling is nsed to convey the
ay a word is pronounced. For instance:
DINNER AT THE FO'C’SLE (FOKE-SIL)
ESTAURANT IN LAITONE (LAY-TON)
HORES IS A SEA ADVENTURE Incor-
2t pronunciation has resulted in more than
ne canceled account. The copywriter must
lake certain that the announcer assigned to
oice-track a commercial is fully aware of
oy particulars in the copy. In other words,
hen in doubt spell it ont,

‘Excessive numbers and complex direc-
ons are to be avoided in radio copy.
lumbers, such as an address or telephone

Tragk 1 VOICE
Track 2 BED #1
Belore
Track 3 BFX
Track 4 BED #2
Tragk 1 VOICE
Frack 2 BED #1
Afrer
Track 3 SFX #1
Track 4 SFX #2

number, should be repeated and directions
should be as simple as possible, The use
of landmarks ["ACROSS FROM CITY
HALL . . ") can reduce confusion. Listen-
ers are seldom in a position 1o write down
something at the exact moment they hear
it. Copy should communicate, not confuse
or frustrate.

OFf course, the purpose of any piece of

copy 1s to sell the client’s product. Creativ-
iy plays an important role, The radio writer
has the world of the imagination to work
with and is limited only by the boundarics
of his own.

Announcing Tips

Although the radio announcer ranks have
dwindled as radic companies consolidate
and downsize their staffs and employ voice-
tracking to serve multiple stations, thou-
sands of men and women in this country still
make their living before the microphone. In
few other professions is the salary range so
broad. A beginning announcer may make
litde more than minimum wage, whereas
a seasoned professional in a major market
may earn. a salary in the six-figure range.
Although  announcer salaries can be
very modest in smaller markets, the finan-
cial rewards twend to be substantal at
metro market stations, which can afford to
pay more. OF course, competition for the
metro market station positions is keener,
and expectations are higher. “You have o
pay vour dues in this profession. No one

FIGURE 9,31

Editing a multitrack
involves adding or
deleting tracks. Here
BED 2 is replaced by
SEX 2 on track 4.
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FIGURE 9.32

Digital audio
workstations mark
2 new era in radio
production mixing,
editing, and storage.
Courtesy Ardour

walks out of a classroom and into WNBC.
Tts usually a long and winding road. It takes
time to develop the on-air skills that the
hig stations want. It’s hard work to become
really good, but you can make an enormous
amount of money, or at least a very com-
fortzble income, when vou do” says radio
personality Mike Morin.

The duties of an announcer vary depend-
ing on the size or ranking of a station. In the
small station, announcers generally Bl news
and/or production shifts as well. For example,
a midday announcer at WXXX, who is on
the air from 10 M. until 3 P.M., may be held
responsible for the 4 and 5 P.M. newscasts,
plus any production that arises during that
same period. Meanwhile, the larger station
mnay require nothing more of its announcers
than the taping of voiceovers. Of course, the
preparation for an airshift at a major-market
station can be very time consuming,

An anmouncer must, above all else,
possess the ability to effectively read copy
aloud. Among other things, this involves
proper enunciation and inflection, which
are improved through practice. Program-
mer Bill Towery contends that the more
a person reads for personal enjoyment of
enrichment, the easter it is to communicate
orally. “I'd advise anyone who aspires to the
microphone to read, read, read. The more
the better. Announcing is oral interpretation
of the printed page. You must first under-
stand what is on the page before you can
communicate it aloud. Bottom line here is
that if you want to become an announcer,
first become a reader”

Having a naturally resonant and pleasant-
sounding voice certainly is an advantage.

Voice quality still is very important
radio. There is an inclination toward the
voice with a deeper register. This is true for
fomnale announcers as well as male. However,
most voices possess considerable range and
with training, practice, and experience cven
a person with a high-pitched voice can
develop an appealing on-air sound, Forciog
the voice into a lower register to achieve
a deeper sound can result in injury to the
vocal chords. “Making the most of what you
already have is a lot better than trying to be
something you're not. Perfect yourself and
be natural” advises Morin.

Relaxation is important. The voice simply
is at its best when 1t is not strained. Moreover,
announcing is enhanced by proper breath-
ing, which is only possible when one is
free of stress. Initially, being “on-mike” can
be an intimidating experience, resulting in
nervousness that can be debilitating. Here
are some things announcers do to achieve a
state of reluxation:

1. Read copy aloud before poing on the air,
Get the feel of it. This will automati-
cally increase confidence, thus aiding in
relaxation.

2. Take several deep breaths and slowly
exhale while kecping your eyes closed.

3. Sit sl for a couple of moments with
your arms limp at your sides. Tune out.
Let the dust settde. Conjure pleasant
images. Allow yourself to drift a bit, and
then slowly return to the job at hand.

4. Stand and slowly move your upper torso
in a circular motion for a minute or so.
Flex your shoulders and arms. Stretch
Iaxuriously.

5. When seated, check your posture. Do not

slump over as you announce. A curved

diaphragm impedes breathing. Sit erect,
but not stiffly.

Hum a few bars of your favorite song. The

vibration helps relax the throat muscles

and vocal chords.

7. Give yourself ample time to settle in
before going on, Dashing into the studio
at the last second will jar your focus and
shake your composure.

Lt

&,

Tn ymost situations, an accent — regional
or otherwise - is a handicap and should be
climinated. Most radio announcers in the
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South do not have a drawl, and the major-
ity of announcers in Boston put the “r"in
the word car. A noticeable or pronounced
accent will almost always put the candidate
for an announcer's job out of the running,
Accents are not easy to eliminate, but with

practice they can be overcome.

Voice-Tracking

In the age of station consolidation and clus-
ters {station malls), radio corporations are
finding it cost efficient to feed their sta-
tions prerecorded voices. In other words,
these days as much station announcing
takes place away from the station as it
does at the station. Radio companies hire
announcers to provide their stations with
their voicing needs, so there is less and less
on-sight voice origination. One announcer
- may be the voice of a hundred stations.
~Through satellite feeds and ISDN lines, local
- station sirwaves are flled with out-ol-town
. voices, When voice-tracking is done at the
© station fevel, itis to allow more multitasking
- opportunities for the announcer Says Ed
. Shane, “Voice-tracking is an ideal produc-
. tivity tool, allowing air talent to prerecord
. their air shifts in order to use their work
: time producing commercials, appearing Hve
* at sponsor locations, or doing a variety of
“jobs other than waiting for songs to end In
- order to deliver a 10-second tatkover”
Voice-tracking has generated concern
because the ranks of announcers are being
thinned down. Jackie OO'Brien, Metro Net-
works director of eperations, observes, “The
field of radio broadcasting has changed tre-
mendously over the past few vears. Many
positions have been lost due to the innova-
tion of voice-tracking. While this may be a
cost-efficient way to run a radio group, it has
taken away the personality of tlhe service.
‘When | started in broadcasting, 1 felt the
position was more than the sound of my
own voice. There was a commitment made
to service the public with news, informa-
tion, and a little entertainment. This meant
staying on through a snowstorm or cover-
ing Jocal elections. It also meant talking the
occasional lonely heart out of suicide. I've
been at Metro Networks for four vears. In

that time, I've watched old positions | held
in radio disappear to voice-tracking”

Despite concern for the impact voice-
tracking has on the announcing profession
and radio localism, more and more stations
are using it, and the future would suggest
that this practice - for better or worse —
will grow.

The Sound Library

Music is used to enhance an advertisers
message - to make it more appealing, more
listenable. The music used in a radio com-
mercial is called a bed simply because it
backs the voice, It is the platform on which
the voice is set. A station may bed thou-
sands of commercials over the course of 2
vear, Music is an integral compornient of the
production mixdown.

FIGURE 9.33

Production order.
Courtesy WBTZ.
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Today, sound libraries are almost always
delivered via downloads, However, many
stations still derive bed music from other
sources. Demonstration CDs {demos) sent
by recording companies to radio stations are
a familiar source, since few actually make
it onto playlists and into on-air rotations.
These Cis are particularly useful because
the rmusic is unfamiliar to the listening audi-
ence. Known tuncs generally are avoided in
the mixdown of spots because they tend to
distract the listener from the copy. However,
there are times when familiar tunes are used
to back spots. Nightclibs often request that
popular music be used in their commercials
to convey a certain mood and ambiance,

Movie soundtrack CDs are another good
place to find beds because they often contain a
variety of music, ranging from the bizamre to the
conventional. They also are an excellent source
for special audio effects, which can be used to
great advantage in the right commercial.

On-air CDs arc screened for potential
production use as well, Although several
tracks may be placed in on-air rotation and
thereby eliminated for use in the mixdown
of commercials, some cuts will not be pro-
grammed and therefore will not be available
for production purposes.

Syndicated bed music libraries arc avail-
able at 2 price and are widely used at larger

stations. Broadcasting  Yearbogk  contains
a complete listing of production compa-
nies offering bed music libraries. Similarly,
a search of the Internet will yield lists of
audio production sources. The majority of
stations continue to lift beds from in-house
CDs {see Figure 9.34).

Music used for production purposes
is catalogued so that it can be located
and reused. Syndicated libraries come
fully catalogued. An old system employed
index cards, which could be stored for
easy access in a container or on a rotating
drum. At most stations today, computers
are used to store production library infor-
mation and files.

If 2 hile exists for 2 bed that is not in
current use and the bed is appropriste for
a new account, then either g fresh file will
be prepared or the new information will be
added into the existing fle.

No production studic is complete
without a commercial sound effects library,
but in the digital age, many effects are
made in-house. Sound effects librarics can
be purchased for as little as $100, or they
can cost thousands. The quality and selec-
tion of effects vary accordingly. Specially
tailored audio effects also can run into the
thousands but can add a unique touch to a
station’s sound.

FIGURE 9.34
CD hbrary in studio.
Courtesy WIZN.
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WRITE GREAY COPY pRReRrEsraren

Good copy 3 essential for successfil advertising, To make cerlain the ad
will attraet customers for your clent, remember these points:

1} Make your ficst sendtenes oount. Boes it provoke interest? Dhoes it
demand attention? Does i create a mood? I vour first sentenee
deesn’t have i) vou've lost your best chance gt petting the listeners’
attention,

2} Keep your copy sireple. The most eloquent thoughts are expressed in
few words. If good writers can express complex emotions such as
“lowe” simply, why are convoluted sentences needed to sell a feather
coat? Cogent copy lakes time and effort, The results are worth it

3

Write for ons person. Don't use words Hke *many of you” that refer to
a ot of prople lstening. Radio isnt TV, people lsten and respond (o
radic as individuala. Make your cony personal.

4} Eliminate the details. Btore hours, telephone numbers, the credit
cards they ageept are useful in newspaper ads, not on tadio. Peopls
don't Hsten to radlo with a seratoh pad handy, These details tabe vp
space and won't motivate anyone to by anyihing.

3t Use @ “locator.” Store addresses are hard to romember, harder to
vigualize where they might be. listeners relate bettir to “locators™—
places they know or can sasily Bnd, “Across from the fairgroaands”
will be remembered, *1365 N, King Street” likely won’t he.

6} foews on one thooght or idea. What is the single most impeartant
thing you want the Hstener to know?  Make # personad, make it
ertertaining, make it exciting--hut concentrate on one theme idea.
Never resort to a laundry Het of services or use cliches.,

7

Create and consistently use a phrase that “positions” the business or
product. This will help the Ustener recall the bisiness and why
hefshe should go there. Examples: Chevy Trucks: “Like o Reok™; Fox
News Channel, “Fair and Balanced”; “Dude, you're gottin’ a Dell”

B

After you've written the copy, reid it aloud to someone else, Find out
what they remembered. You may need to revise it,

BROATCAST MARKETING CORSULTANTS « 35 ik Sier, WayliE, Sesstisette 05778 ~ S387650-7200 + Fax SUBESS-0088

377

Tips on writing
effective copy.
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- and. unfamitliar cuts from CDs- ‘and the '
- Internet (and even LPs) are comumon source’
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Pioneer Engineers

Radio at its core is 2 technology. Therefore,
anyone who has ever spoken into a micro-
phone or sat before a radio receiver owes
an immense debt of gratitude to the many
technical innovators who made it possible.
Gugliclme Marconi, & diminutive [talian
with enormous genius, first used electro-
magretic {radio) waves to send a message.
Marconi made his historical transmission,
and several others, in the last decade of
the nineteenth century. Relying, at least in
part, on the findings of twa earlicr scientists,
James Clerk Maxwell and Heinrich Hertz,
Marconi developed his wireless telegraph,
thus revolutionizing the ficld of electronic
communications.

Other wircless innovators made significant
contributions to the refmement of Marconi's
device. J. Ambrose Fleming developed the
diode tube in 1904, and 2 years later Lee de
Forest created the threc-element triode tube
called the Audion. Both mnovations, along
with many others, expanded the capability
of the wircless.

In 1906, Reginald Fessenden demonstrated
the transmission of voice over the wireless
from his experimental station at Brant Rodk,
Massachusetts. Until that thne, Marconi's
invention had been used to send Morse code
or coded messages. An earlier experiment
in the transmission of voice via the slec
tromagnetic spectrum also had been con-
ducted. In 1892, on a small farm in Murray,
Kentucky, Nathan B, Stubblefield managed
1o gend voice across a field using the induc-
tion method of transmission, yet Fessenden's
method of mounting sound impulses atop

Engineering

electrical oscillations and transmitting them
from an antenna proved far more effec-
tive, Fessenden's wireless voice message was
received hundreds of miles away.

Few pioneer broadcast technologists con-
tributed as much as Edwin Armstrong. His
development of the regenerative and super-
heterodyne circuits vastly improved receiver
efbiciency. In the 1920s Armstrong worked
at developing a static-free mode of broad-
casting, and in 1933 he demonstrated the
results of his labor — FM, Armstrong was a
man ahead of his time, It would be decades
before his innovation would fully be appre-
ciated, and ke would not live to witness the
tremendous strides it would take.

Had it not been for these men, and many
others like them, there would be no radio
medium. Today's broadcast engineers and
technologists continue in the tradition of

FIGURE 10.1
Assembling the
technology. Courtesy
Library of Congress.
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FIGURE 10.2

station engineering
operations in the
digital age. Courtesy
Clear Channel.

their forebears. Without their knowledge
and expertise, there would be no broad-
cast industry because there would be no
medium. Radio is first and foremost an engi-
neer’s medium. It is engineers who put the
stations on the air and keep them there,

Radio Technology

Radiobroadcasters utilize partof the electro-
magnetic spectium 1o transmit their signals,

and they are obliged to pay spectrum fees of

up Lo $1300 annually {depending on ther
size) for this privilege. A natural resource,
the electromagnetic spectrum is composed
of radic waves at the low-frequency end
and cosmic rays at the high-frequency end.
I the spectrum between are infrared rays,
light rays, X ravs, and gamma rays. Broad-
casters, of course, use the radio wave portion
of the spectrum for their purposes.

Flectromagnetic waves carry broadcast
transrnissions (radio frequency) from station
to receiver. [t is the function of the tranymit-
ter to generate and shape the radio wave to
conform to the frequency the station has
been assigned by the FCC. Andio current
is sent by a line from the conwol room to
the transmitter. The current then modulates
the carrier wave so that it may achieve its
authorized frequency. A carrier wave that
is undisturbed by audio current is called an
unmodulated carrier.

The antennz radiates the radio frequency.
Receiversaredesigned to pickaptransmissions,

convert the carrfer into sound waves, and
distribute them to the frequency tuned. Thus,
in order for a station assigned a frequency of
950kHz (a kilohertz equals 1000 hertz [Hz])
to reach a radio tuned to that position on the
dial, it must alter its carrier wave 950,000
cycles (Hz) per second. The tuner counts the
incoming radio frequency.

AM/FM

AM and FM stations are located at differ-
ent points in the spectrum: AM stations
are assigned frequencies between 540 and
1700kHz on the Standard Broadcast band,
and FM stations are located between 88.1
and 107.9MHz (megahertz equals 1 million
hertz) on the FM band.

Ten kilooveles (ko) separate frequencies in
AM, and there are 200ke between FM fre-
guencies. FM broadcasters utilize 30ke for
overthe-air transmoissions and are permitted
to provide subcarrier transmission [SCA} o
subseribers on the remaining frequency. The
larger channel width provides FM listeners a
better opportunity to fine-tune their favor-
ite stations as well as to recelve broadcasts
in stereo. To achieve parity, AM broadcasters
developed a way to transmit in stereo, and
by 1990 humdreds were doing so. The fine-
tming edge still belongs to FM, because its
siclebands {15ke) are three times wider than
AM’s {Ske},

FM broadcasts at a much higher frequency
{millions of cycles per second) compared
to AM {thousands of cycles per second). At
such a high frequency, FM is immune to
low-frequency emissions, which plague AM.
Although a car motor or an electric storm gen-
erally will interfere with AM reception, FM is
static free: Broadcast engineers have attempted
to improve the quality of the AM band, but
the bagic nature of the lower frequency makes
AM simply more prone to interference than
FM. FM broadcasters see this as a key come
petitive advantage and refer to AM’s move to
stereo as “stereo with static.”

Signal Propagation

The paths of AM and FM signals differ from
one another. Ground waves c¢reate AM's
primary service area as they travel across
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1o earth's surface. High-power AM stations
re able to reach listeners hundreds of miles
way during the day. At night AM’s signal
s reflected by the atmosphere (ionosphere),
us creating a skywave that carries con-
derably farther, sometimes thousands of
miles. Skywaves constitute AM's secondary
Sreice area.

n contrast to AM signal radiation, FM
ropagates its radio waves in a direct or
ne-of-sight pattern. FM stations are not
ffected by evening changes in the atmo-
phere and generally do not carry as far
AM stations. A high-power FM station
iy reach listeners within an 8- to 100-
e racius because its signal weakens as
approaches the horizon. Because FM
lets radiate direct waves, antenna height
comes nearly as important as power. In
eneral, the higher an FM antenna, the
arther the signal travels,

kywave Interference

e fact that AM station signals travel
ater distances at night is 2 mixed bless-
2. Although some stations benefit from
expanded coverage area created by the
Wwave phenomenon, many do not. In
t, over 2000 radio stations around the

COuNtry must cease operation near sunset,
and thousands more must make substan-
tial transmission adjustments to prevent
interference. For example, muany stations
must decrease power after sunset to ensure
noninterference with others on the same
frequency: WXXX-AM is 3000W (5kW)
during the day, but at night it must drop to

1000 W {1 KW}, Another measure designed

to prevent interference requires that certain
stations direct their signals away from sta-
tions on the same frequency. Directional
stations reguire two oOr more antennag 1o
shape the pattern of their radiation, whereas
a nondirectional station that distributes its
signal evenly in all directions needs only a
single antenna. Because of its limited direct
wave signal, FM is not subject to the post-
sunset operating constraints that affect most
AM outlets,

Station Classifications

To guarantec the efficient use of the broad-
cast spectrum, the FCC egtablished a classifi-
cation systemn for both AM and FM stations.
Under this system, the nation’s 10,000 radio
outlets operate free of the debilitating inter-
ference that plagued hroadeasters prior 1o
the Radio Act of 1927,

FIGURE 10.3
Technology provides
the latest i andio
features. Courtesy
iTunes.
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FIGURE 10.4
Antennas (towers)
propagate station
signals,

FIGURE 10.5
A 3EW EM
transitter Courtesy
Broadeast Electronics.

AM classifications are as follows:

Class A: Clear channel stations with
power not exceeding SOKW. Their fre-
guencies are protected from interference
up to 750 miles. Among the pionecr, or
oldest, stations in the country are KIDKA,
WRBZ, WSM, and WIR.

= Class B: Stations with power ranging from
a minimum of 250W to a maximum of
50KW. They must protect Class 1 outlets
by altering their signals arcund sunset. As
a Class B station, WINZ-AM In Miami
is required to reduce power from 50kW
to 250W so as not to intrude on other
stations at 9240kHz. These stations also
operate on regional channels, If a station
is authorized to operate in the expanded
band (1610-1700), the maximun power
g 10kW.

s (Class C: Stations that operate on local and
regional channels with power between
25G and 1000W. They may operate
without time restrictions.

¢ Class D Stations that operate either
daytime, limited time, or unlimited time
with a2 nighttime power less than 250'W.
Daytime-only stations are Class D.

Section 73.21 of the Code of Federal Regu-
lations, Part 73, provides more details on
AM station classifications.

New AM band space (1605-1705klz)
is currently being allocated, and the FCC is
encouraging existing AM license holders 1o
shift to the new space as a means of reduc-
ing interference on the clogged band.

FM classifications include the following:

s Class C: The most powerful FM outlets
with the greatest service parameters, these
stations may be assigned a maximum
ERP of 160KW and a tower height of up
to 2000 fect. Class C radio waves carry,
on average, 7Omiles from their point of
transmission.

» Class B: These stations operate with less
power — up to S0kW - than Class Cs and
are intended to serve smaller areas. The
maximum antenna height for stations in
this class is 300 feet, and signals generally
do not reach bevond 40-30 miles.

o Class A: The least powerful of commercial
M stations; they seldom exceed 3 kW ERP
{except in select cases where a ceiling of
6 kW is imposed) and 328 feet in antenna
height. The average service contour for sta-
tions in this category is 10-20 miles,

e Class D: Set aside for noncommercial
stations with 10W ERP, this type of
station is most apt to be licensed to a
‘school or college.
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In the 198(s, the FCC introduced three

¥ Distanoe b 70 FIGURE 10.6
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FIGURE 10,7
Stations receive

new classes of FM stations under Docket
'B0-90 in an attempt to provide several
‘hundred additions! frequendies, and more
‘subclasses were added later They are as
Hollows:

their power Trom
conventional utihty
companies. From
FCC Broadcast
Operator’s Handbook,

Class Cl1: Stations granted licenses to
operate within this classification may be
authorized to transmit up to 100 KW ERP
with antennas not exceeding 984 feet.
The maximum reach of stations in this
class is about 50 miles.

Class (C2: The operating paramcters of
stations in Class C2 are close to Class Bs,
The maximum power granted Class C2
outlets is 30kW, and antennas may not
exceed 492 feet. Class C2 stations reach
approximately 35 miles.

Class C3: These stations operate with
shorter antennas and with power that
typically exceeds 6kW ERP

Class B1: The maximum antenna height
permitted for Class B1 stations (328 feet)
is iderrtical to Class As; however, Class
Blsare assigned at least 25 kW ERP. Class
B1 signals carry 25--30 miles.
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Figure 3-1.

FIGURE 10.8
Unmaodulated
{undisturbed) carrier
From FCC Broadoas:
Operator's Flandbook,
Frgure 5-1.

FIGURE 10.9
Amplitude
modulated {AM}
carrier. From FCC
Broadeast Qperator's
Homdbook, Figure
5-2.
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LPEM dlassifications include the following:  Boeing MS 702 satellites] were set aloftina
geostationary orbit, Sirius Satellite Radio’s

Class L1: 50100 W ERP birds {three S5/L-1300 satellites) rotate in
Class L2: 110 W ERP an elliptical pattern ensuring that each satel-
lite spends around 16 hours over the United

In view of the ongoing revisions made to  States. Offering CD-quality digital radio,
FM classifications, we suggest you consult  these satellite radio signals are beamed to
Section 73.210 of the currert Code of nearly 10 million receiving dishes located
Federal Regulations, Part 73. in cars and homes. Satellite radio uses the
S-band {2.3 GHz) for its digital sudio radio
service {IDARS). Both services keep a satel-
lite ready for launch in the event one of
their satellites malfunctions, Program origi-
gation from ground stations are uplinked

FIGURE 10.10
Praguency modulated
{FM) carrier. From

FOC Bm?dmidb . to the satellites and then relayed to ter
Operator's Hanaboor, restrial end users [subscribers). Receivers
Figure 54,

unscramble the incoming signals, which
offer over 100 channels each. In addition,
the signals contain encoded data for display
on receivers allowing listeners to see what is
being broadcast (artist, song, etc.). Ground
repeaters are employed when needed to
Standard AM and strengthen incoming satellite signals. An
M band. From FCC B - : B intcrnational satellite radio service called
Brogdeast Operator’s RS 60 70 1566 880 peall  WorldSpace utilizes the L-band to provide
Handbook, e TS digital audio to Africa and Asia. According
to former XM Satellite’s chief program-
mer, Lee Abrams, the operation’s techni-
cal department consists of four key areas:

FIGURE 10.11

. #AY B33 B85 BRY EES . .. - 171078 1 )
YR studios hardware development, satellites

and repeaters, and IT,

Satellite and Internet Radio Infernet Radio

Satellite Radio Since_the 1990s, rafiio has been avaiiabi.c‘

over the Internet. There are two types of
Satellite radio signals come from over Internet radio stations: those generated
22,000 miles out in space. Although former by broadcast stations and those that are
XM Satellite Radio’s transponders (two  Web-only in origin. In the case of the first

FIGURE 10.12

Radio spectrum VLF (Very Low Frequency) 30 kHz and below —Maritime use

table. LF (Low Freguency) 30 kHz 1o 300 ki —Aeronauticalimaritime
MF Medium Freguency} 300 kHz to 3000 kHz —AM, amateur, distress, eto.
HF {High Frequency) 3 MMz to 30 Miz (B, fax, internationat, st
VHF {very High Freguency) 30 MiHz 1o 300 MHz wFM, TV, sateflite, etc.

UHF (Uitra High Frequency) 300 MHz to 3000 MHz —TV, satelfite, CB, DAB (proposed), etc.

SHF {Super High Frequenty) 3 GHz to 30 GHz -Satelfite, radar, space, etc,

EHF {Extreme Migh Frequency) 30 GHz to 300 GHz  —-Space, amateur, experimental, etc.
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category, stations typically simuleast their
broadcast signals over the Web. The second
category of Internet station is typically
more eclectic in its programming offerings,
because the tormatting constraints preva-
lent in broadcast radio do not exist in the

dependent, cyberonly outlets. Unlike
traditional terrestrial stations, whose reach
and operating parameters are limited, there

e no geographical limitations in Intemnet
radio. With Web access, anyone anywhere
can enjoy the medium. A Web station ema-
nating from Dayton, Ohio, may be heard in
Bangkok, Thailand, and tens of thousands
of broadcasts are available. Unlike terres-
trial and satellite radio, Internet radio has
the capability of providing a full range of

ual data, such as photos, text, and links.
Interactivity also adds further cache to the

medium's appeal, which has been battling
copyright issuss concerning the use of music
through the decade,

The process of distributing 2n Internet
radio signal i not complex. Internet radio
operations possess an encoding computer,
which converts the audio in a stream. The
sudio is then sent to a server and it routes
the audio data over the Internet to the com-
puter plug-in of the end-user/listener.

Digital Audio Broadcasting
(HD Radio)

Radio has been undergoing a metamorpho-
sis as analog signal processing is being sup-
pianted by digital processing. The reason for
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AGURE 10.13
Coverage maps show
where a station’s
signal reaches,
Courtesy WIS,
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FIGURE 10.14

The difference
between the two
bands, Courtesy
Rrian Belanges,
Radio and Television
Museum.

Figure. 1. A pure sudio ione converted into
an alectrical signal.

the result waosld fook ke Fig. 3

Figure 3. An ampliiude
miodutated radio signal.

nestions About AM vs, FM:

Why is FM more static-free tharn AM?

FM vs. AM: Technical Considerations

i olectrice] signals coukd be seen, thoy wonld look like the figures shown here, (Actually, they
can be seen, on an instrurent called an osciflascope, which vescmbles a small television set)
¥ one were to whistle into 9 microphone with s pure low-frequency andio tong, the
ricrophone would convert the voice into an clectrical signal ke Fig. 1.

An essential portion of a radio transmitter praduces a much higher frequency clectrical signal
called the carvier wave liks Fig. 2. To transmit intelligence, the radio transmitter must somehow
superimpose the voice signat on the carrier wave, @ process called modulation. {The radio
receiver demodidares, or separates the desired audio signal frons the carrier wave.)

Amplitude modulation or AM was the first type of modulation developed, early in the 20%
century, When the amplitude or height of the carrier 1s changed in time with the zudio signal,

Figure 4. 4 frequency modulated radio signad,
modulated by the same audio signal asin Flg. 3.

Tnstead of modulating the ampiitade of the carrier, one can use the audio signal to change the
frequency of the cartier, and that is frequency modulation, I the carvier were frequency
medulated by the same mndio signal as in Fig, 3, the resvlt wonld look Hke Fig. 4. The
frequency increases and decreases, but the amplitude of the moduiated signal stays constant.
The swme intelligence has been transmitted. Of course a syiphony coneert with its moltituile of
sounds would produce & much more complicated looking wavefonn.

Stadie is cansed by things like Hghtuing discharges or electrical discharges froimn nearby motors
or other clectrical devices, and those discharges produce sma bursts of radtuted energy. The

Wil

Figure, 2. A cartier wave produced by e
radio transmitter.

the transformation is simple: the demand
for better and more evolved sound is at
an all-time high. Broadecast stations must
convert to digital, or they will not be com-
petitive with audie alrernatives, such as
MP3 players, satellite radio, and mobile
TRUSIC $ETVices,

The full conversion to digital broadcast-
ing is being planned and is likely to be com-
pletely realized within a few years. At the
1992 World Administrative Radio Confer-
ence {WARC], conducted by the Interna-
tional Telecommunications Union (ITU} in
Spain, the FCC proposed use of the S-band
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FIGURE 10.14
Continted

AM receiver picks up the bursts of static along with the desired signal and adds them together.
Static shows up as shurp vertical peaks (spikes) on the modulated wavefonn, and AM radios
respond to them. However, in an FM receiver, the amplitude of the signal does not matigr-—
only changes in frequency mafter-s0 there is no static with FM,

If i1 is better, why didn’r people nye FM in the early days of radio?

AM was discovered first, amd tends to be simopler. In the carly days of radio, mathematicians
thought they had “proved” that FM would not work as well as AM, but their analvses were
oversimplified. B, H. Armstrong showed that if one used a sufficiently wide bandwidth, FM
works just fine. For PM te work well, 2 much wider chaunel {handwidth) is required than with
an AM station. At the frequencies used in the AM broadeast band {roughly 35¢ to 1700
kilohertz} there Is insnfficient spectrum “space” to permit the wide channels needed for FM, but
there is sufficient channel space available at the higher frequencies now used for PM (88 10 108
Megahertz). Another problem was that In the early days of radio, the vacunm tnbes then
available did not work well at the high frequencies where FM needed to operate. Another
benetit of FM: the wider channels occupied by FM stations can accommodate moduiation with
wider frequency exeursions than those from AM stations, so FM stations broadcast with much
higher fidelity.

Why can vou semetimes hear far away stations on AM but not on FM?

That has to do pot with the difference between AM and FM, but rather the different radio
propagation conditions in the AM band vs. the FM band. At the {requencies used in the AM
broadcast band, signals can bounce off the ionosphere, especially at night, and be reflected back
to earth a1 considerable distances from the trausmitter, as shown in the figure below. But signals
at the much higher freqnencies used for FM generally do not bonnce off the ionosphere, and so
FM reception is limited to more or less & Hne-of-sight path.

Figure B, Charged parlicles
ity the jonosnhere can reflect
radio signals, which can
then come back o earth
quite some distance away
from the transmitter. Thase
reflected signals often

, \xé-?%j ¥ i

s N s . . shows up at the frequendcies
, JA——— —\t:,ﬁgr}g skip i Y B used in the AM broadoast
WS % e band, espacially at night, but
g p i S TIE "“;‘V [ R T NOT af the much higher
VA Greund WOVE fraquencies used for FM,

(2310-2360MHz) for the propagation of a station’s brand identity as established by
DAR signals. its frequency nurnbers.

Although some things remain to be Although the present system of analog
resolved, in-band on-channel {IBOC) digital broadcasting essentially replicates sound
radio, as created by iBiguity, has been given  waves {with inherent shortcomings), digital
the go-ahead. This is something the NAB  converts sound waves into a bit-stream of s
has long supported as a way of maintaining  end (s for processing into a low bandwidth.
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FIGURE 10.15
AM signal radiation.

From FCC Broadeast
Oyperator’s Handbook,

Figure 3—2.

FIGURE 10.14
Nondirectional and
directionsl antenma
radiation. From FCC
Broadeast Operator’s
Fandbook, Figure
T2

FIGURE 10.17

In digital processing
of scund, an

analog waveform

is quantified, that
is, given a numeric
binary value.

Ground Wave - -
—~day and night :
—ohHd Fatge -

Shahon A

Stations “A” and "B
oparats o e same
fraguency. A" hag &
diractional arlens.
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In digital, sound waves are assigned ntmeric
values and become coded pulses.

Siraply put, in digital, sounds are quanti-
fied. This allows a more accurate represen-
tation of audio signals. Unlike analog, which
is limited in what it can reproduce, digital
provides greater frequency response and
dynamic range. Thus, more audio informa-
tion is conveyed to the listener, who hears
more. Another positive feature from the
broadcast operator’s perspective is the fact
that digital signals do not require s much
power as do analog signals.

Obviously, the transiion to  digitel
requires the manufacture of new receiv-
ers, and several companies now offer such

products. Part of their appeal, according
to telecomnmunications professor Ernest
Hakanen, is the fact that they “will allow
for much more faithfulness of signal repro-
duction, High-debition (HD)] receivers are
designed to use reflected signals ag alter
native sources of information when the
primary signal deteriorates. Using receiv-
ers that correct the fading and interference
problems associated with AM and FM
broadcasts, DAB signals that include spe-
cific information that can “tell’ the receiver
how to compensate for information lost
between transmitter and receiver can be
received.”

Eventually, the existing analog system
of AM and FM broadcasting will be passé,
It is not likely, however, that the conver
sion to digital will occur overnight. Some
predict that analog broadcasting will be
around for a few more years and that, even
when digital is the preeminert broadcasting
systern, analog AM and FM stations will
still be out there - that is, until the FCC
no longer perceives them as providing a
viable service. In any event, the switch to
digital is mandated, and so digital is inevi-
table. Analog breadcasting will go the way
of the turntable.

Radio engineer Aaron Reed expresses
his views on the issucs that will confront
the full implementation of digital radio.
“Dealing with the political boondoggle and
the necessary paradigm shift in how ‘radic’
will be done alter its Implementation
{from the technical changes necessary to
augment the programming delivery to the
altering of the way people think of radio
as a mostly one-way medium) will prove
2 major challenge to any engineer. Couple
that with station managers demanding they
be digital because ‘the other guy s’ but
then balking at the hefty price and vyou
can see the problems. It won't he casy, and
inevitably many stetions will ty to do it
on the cheap and fail because DAB is not
something that can be done incrementally.
Just saying your station is digital is not
going to get the listeners. Something far
more radical in the programming services
that stations offer will be required. The
potential is there. Whether engineers and
their moneymen are willing to do it is the
big question.”

1
in
30

de

e
jis
of
le



Bacoming an Enginesr

285

Smart Receivers

it is now possible to get more than just audio
from a radio receiver. The new HD sets and
satellite radio receivers are programmable
and provide visual screens offering copious
data. Tn fact, consumers are able to format
scan without actually having to listen to
stations. These so-called smart receivers
feature emergency alerting  capabilities
trafhic announcements, advertiserments and
promos, music tagging options, and other
informational services via a bujlt-in LCD
display panel. This was proposed in the early
19905 by Radio Broadeast Data Systems but
never realized. Now with the existence of
digital and satellite radio it has come to
fruition,

Some programmers opposed the idea
of “sightradio” {a throwback term used to
describe televigion at its onset) because
they felt that it was difficult to categorize
s format given the existing options, cspe-
cially with a limited number of letters, The
thought of a quasi-teletext component to
radic inspires mixed emotions in many
broadcasters. Will people be watching radio,
and what exactly will that mean? In the
main, however, “screen” radio is pereeived
as an important value-added feature for the
medium, and something it must offer in the
computer age.

Although it i difficult at this time to
predict the future impact and role of these
innovations, it is certain, with the conver-
sion to digital, that eventually receivers will
do more than simply tune frequencies.

One other plus offered by smart-receiver
technology is that it will allow car radios
o automatically retune a different station
offering the same format when a vehicle
leaves the eoverage area of the first station.

Becoming an Engineer

oststationmanagers or chiefengineerslook
or experience when hiring technical people.
Formal training such as college ranks high
ut not as high as actual hands-on technical
xperience. "A good electronics background
preferred, of course. This doesn't neces-
arily mean 10 years of experience or an
dvanced degree in electronic engineering,

SR Hwmatioe Mo D Radio Wordk s
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but rather a person with a solid foundation
in the fundamentals of radio electronics,
perhaps derived from an interest in amateur
radio, computers, or another hobby of a
technical nature. This is a good starting
point. Actually, it has been my experience
that people with this kind of a background
are more sttuned to the nature of this busi-
ness. You don't need a person with a physics
degree from MIT, but what you do want is
someonc with a natural inclination for the
technical side. Ideally speaking, you want
to hire a person with a tech history as well
as some formal in-class training,” contends
Kevin McNamara, Director of Engineering,
Beastey Broadcasting Group.

Chicf enginecer Jim Puriez concurs. “A
formal education in electronics is good, but
not essential. In this business if vou have
the desire and natural interest, you can learn
from the inside out. You don't find that
many broadeast engineers with actual elec-
tronics degrees. OF course, most have taken
basic electronics courses. The majority are
long on experience and have acquired their
skills on the job. While a college degree is 2
nice credential, I think most managers hire
tech people on the basis of experience more
than anything else.”

Station engineer Sid Schweiger also cites
experience as the key criterion for gaining

AGURE 10.18
How HD Radio works.
Courtesy iBiquity,
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EIGURE 10.19
Station engineer
at the workbench.

Courtesy WMIX-FM.

FIGURE 10.20

A station

engineer must be
knowledgeable about
the sophisticated
state-of-the-art
audio processing
~quipment {such

as the Hroiter and
processor shown
here] used by many
stations, especially in
metro markets where
great sound gives a
station an important
competitive edge.
Courtesy CRL
Audio and Broadeast
Electronics,

a breadcast engineer's position. “When I'm
in the market for a tech person, I'll check
smaller market stations for someone inter-
ested in making the move to a larger station,
This way, I've got someone with experience
right from the start. The Hrde station is a good
place for the newcomer to gain experience.”
In his column in Radio World {June 9,
1999}, editor Paul J. McLane lamented the
dearth of young people entering the field and
the need for specialists with various technical
and computer skills, Wrote McLane, “Fluency
never stops. People | respect say radio engi-
neers shouid learn to think large, and that
goes Tor digital audio and data training”
Numerous schools and colleges offer
formal training in electronics. The number
shrinks somewhat when it comes to those
institutions actually providing curricula in
broadeast engineering. However, a number
of technical schaols do offer hasic electronics
courses applicable to broadcast operations.
Before August 1981, the FCC required
that broadcast engineers hold a First Class
Radiotelephone license. To receive the
license, applicants were expected to pass

an examination. An understanding of basic
broadcast electronics and knowledge of the
FCC rules and regulations pertaining to
station technical operations were necessary
to pass the lengthy examination. Today a sta-
tion’s chief engineer (also called chief opera-
tor) need possess only a Restricted Operator
Permit. Those who held First Class licenses
prior to their elimination now receive either
a Restricted Operator Permit or a2 General
Radiotelephone license at renewal time.

It is left to the discretion of the individual
radio station to establish criteria regarding
engineer credentials, Many do require a
General Radiotelephone license or certifica-
tion from associations, such as the Society of
Broadcast Engineers {SBE) or the National
Association of Radio and Telecommunica-
tions Engineers (NARTE}, as a preliminary
means of establishing a prospective engi-
neer’s qualifications. The appendix at the
end of this ¢hapter contains a reproduction
of SBE’s membership application form,

Communication skills rank highest on
the list of personal qualities for station
engineers, according to McNamara. “The old




The Engineet’s Duties

stereotype of the station 'tech-head’ in white
socks, chinos, and shirt-pocket pen holder
weighed down by its inky contents is losing
its validity, Today, more than ever, | think,
the radio engineer must be able to commu-
nicate with members of the stall from the
manager to the deejay. Good interpersonal
skills are necessary. Things have become
very sophisticated, and engineers play an
integral role in the operation of & facility,
perhaps more now than in the past. The
field of broadcest engineering has become
more competitive, too, with the elimination
of many operating requirements.”

Because of anumber of regulation changes
in the 1980, most notably the climination
of upper-grade license requirements, the
prospective engineer now comes under
even closer scrutiny by station management.
The day when a “1st phone” was enough to
get an engineering job is gone. There is no
direct “ticket” anymore. As in most other
areas of radio, skill, experience, and training
open the doors the widest.

Because the very landscape of radio has
changed as the result of the Telecommunice-
tions Act of 1996, station clusters abound. This
means a chief engineer or director of a cluster’s
technical operation has formidable responsi-
bilities, Instead of keeping one station on the
air, this person may have as many as eight
signals to watch over In cluster operations,
there may be several experienced engineers
on site or one senior engineer who directs the
duties of several techs and producers.

The Engineer’s Duties

The PCC requires that all stations designate
someone as chiel operator. This individual is
responsible for a station’s technical opera-
tions. Equipment repairs and adjustments, as
well as weekly inspections and calibrations
of the station transmitter, remote control
equipment, and monitoring and metering
systems, fall within the chief operator’s area
of responsibility.

Depending on the makeup and size of
a station or cluster, cither a full-time or
part-time engineer will be contracted. Many
small outlets find they can get by with a
weekly visit by a qualified engineer who

also is available should a technical problem
arise. Larger stations and cluster operations
with more stadios and operating equipment
often employ an engineer on a full-time
basis. It is a question of economics. The
small station can little afford a day-to-day
enginesr, whereas the larger station or
chister usually finds that it can il afford to
do without one.

Beasley Broadcast Group's McNamara
constders protecting the station’s Heense his
number one priority. "A station is oniy as
good as its license to operate. If it loses it
the show {5 over. No other areq of a station
is under such scrutiny by the FCU as is the
technical. The dereg movement in recent
years has affected programming much more
than engineering, My job is to first keep the
station honest, that is, in compliance with
the commission’s rules. This means, keep
the station operating within the assigned
operating parameters, i.¢., powes, antenna
phase, modulation, and so on, and to take
corrective action i needed.”

Chief engineer Steve Church says that
maintenance and equipment repairs consurne
alarge portion of an enginesr’s tirne. "General
repairs keep you busy, One moment you may
be adjusting a pot on a studio console and the
next replacing a part on sore remote equip-
ment, A broadcast facility is an amalgam of
equipment that requires care and attention.
Problems must be detected carly or they
can snowhall. The proper installation of new
cquipment eliminates the chance of certain

ApdigVAIIT Gontral Sereen

FIGURE 10.21
Station enginecrs
must possess a high
fevel of proficiency
with computer
technology.
Courtesy BE.
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problems later on. The station’s chief must
he adept at 2 whole lot”

Other duties of the chief engineer include
training techs, monitoring radiation levels,
planning maintenance schedules, and han-
diing 2 budget, Many stations hire outside
engineering firms to conduct performance
proofs, but it is ultimately the responsibility
of the chief operator to ensure that the
outlet meets its technical performance level,
Proofs sscertain whether a station’s audio
equipment performance messurements fall
within the prescribed parameters. A sta-
tion's frequency response, harmonic distor-
tion, FM noise level, AM noise level, stereo
separation, crosstalk, and subcarrier suppres-
sion are gauged. If found adequate, the proof
is passed. If not, the chief sees to it that
necessary adjustments are made Although
the FCC no longer requires Proof of Per
formance checks, many stations continue to
ohserve the practice as a fail-safe measure,

The duties of a station engineer zre wide
ranging and demanding. [t is a position
that requires a thorough grasp of electron-
ics relative to the broadcast environment,
knowledge of FCC rules and regulations
pertaining to station technical operations,
and, especially in the case of the chief engi-
neer, the ability to manage finances and
people.

Station Log

In 1983, the FCC dispensed with its require-
ment that radic stations keep maintenance
andd operating logs. In their place the com-
mission created a new and considerably
modified document called the Station Log,
which stations mmust maintain. The new
log requires that information pertaining to
tower light malfunctions, Fmergency Alert
System (EAS) tests, and AM directional
antenna systemis be entered. Station Logs
are kept on file for a period of 2 years.
Despite the fact that the PCC has elimi-
nated the more involved logging proce-
dures, some stations continue to employ
the old system. “T like the accountabil-
ity that maintenance and operating logs
provide, We still use them here, and they
are inspected daily, Despite the elimination

of certain requirements, namely, the tech
logs, a station is still required to meet the
operating stipulations of their license. Actu-
ally, enforcement action has been on the
rise at the FCC, perhaps in reaction to the
deregs. The commission is really interested
in station technical operations. Keeping daily
logs ensures compliance,” says McNamara.

§ 73.1820 Station Log

{a} Entries must be made in the station
log cither manually by a properly licensed
operator in actual charge of the transmitting
apparatus, or by automatic devices mecting
the requirements of paragraph (b) of this
section. Indications of operating param-
eters that are reguired to be logged must
be logged prior to any adjustment of the
equipment. Where adjustments are made to
restore parameters to their proper operating
vaiues, the corrected indications must be
logged and accompanied, #f any parameter
deviation was beyond a prescribed toler-
ance, by a notation describing the nature
of the corrective action. Indications of all
parameters whose values are affected by
the modulation of the carrier must be read
without modisdation. The actual tme of
observation must be included in each log
entry. The following information must be
entered:

{1y Al stations: {i) Entrics required by
§ 17.49 of this chapter concerning any
chserved or otherwise known extinguishment
or improper functioning of a tower light:

{A) The nature of such extinguishnient
or improper functioning,

(B} The date and time the extinguish-
ment or improper operation was chserved
or otherwise noted.

(C} The date, ime and nature of adjust-
ments, repairs or replacements made.

(ii} Any entries not specifically required in
this section, but required by the instrument
of autherization or elsewhere in this part.

(i) An entry of each test of the EAS
procedures pursuant to the requirement of
Subpart G of this part and the appropriate
EAS checklist. All stations may keep EAS
test data in a special EAS log, which shall
be maintained at any conveaient location;
however, such log should be considered a
part of the station log.

in
th

of
]
{st
(s

P N




The Emergency Alest Systom

289

{2} Directional AM stations without an
FCC-approved antenna sampling system
{sce § 73.68): (i} An entry at the beginning
of operations in ecach mode of operation,
andl thereafter at intervals not exceeding
3 hours, of the following {actual readings
observed prior to making any adjustments
to the equipment and an indication of any
corrections to restore parameters to normal
operating values):

(A} Common point current.

(B) When the operating power is deter-
mined by the indirect method, the effi-
ciency factor F and either the product of
the final amplifer input voltage and current
or the calculated antenna input power, See
§ 73.51(e).

(C} Antenna monitor phase or phase
deviation indications.

(D} Antenna monitor sample currents,
current ratios, or ratio deviation indications.

(it) Entries required by § 73.61 performed
in accordance with the schedule specified
therein,

(ii1) Entrics of the results of calibration
of automatic logging devices (sce para-
graph (b} of this section}, extension meters
{see § 73.1550} or indicating instruments
{see § 73.67} whenever performed.

(b)Y Automatic devices accurately cali-
brated and with appropriate time, date and
circnit functions may be utilized to record
entries in the station log provided:

(1) The recording devices do not affect
the operation of circuits or accuracy of indi-
cating instruments of the equipment being
recorded;

(2} The recording devices have an accu-
racy equivalent to the accuracy of the indi-
cating instrurnents;

{3} The calibration is checked against the
original indicators as often as necessary to
ensre recording accuracy;

{4} Provision is made to actuate auto-
matically ap aural alarm circuit located near
the operator on duty if any of the automatic
log readings are not within the tolerances or
other requirements spectfied in the rules or
station license;

{5] The alarm circuit operates continu-
ously or the devices that record each param-
eter in sequence must read cach param-
eter at least once during each 30-minute
period;

(6} The automatic logging equipment is
located at the remote control point if the
transmitter is remotely controlled or at the
trangmitter Jocation if the transmitter is
rmanually controlled;

{7) The automatic logging equipment is
located in the near vicinity of the operator
on duty and is inspected periodically during
the broadcast dayv. In the event of failure
ar malfunctioning of the automatic equip-
ment, the employee responsible for the log
shall make the required cniries in the log
manually at that time;

395

FIGURE 10.22

A satellite beams
down program
channels to
sithscribers. Courtesy
XM Satellite Radio.

FIGURE 10.23
Maintaining
prescribed technical
parameters is one of
many engineering
responsibilities.
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{8} The indicating equipment conforms
to the requirements of § 731215 [indicat-
ing instruments — specifications] except
that the scales need not exceed 2 inches in
length. Arbitrary scales may not be used.

{c) In preparing the station log, original
data may be recorded in rough form and later
transcribed into the log. (43 FR 45854, Oct.
4. 1978, as amended at 44 FR 5873, Oct.
17,1978, 47 FR 24580, June 7, 1982: 48 FR
38481, Aug. 24, 1983; 48 FR 4480, Sept. 30,
1983; 49 FR 33603, Aug. 23, 1984)

§ 73.1835 Special Technical Records

The FCC may require a broadcast station
licensee to keep operating and maintenance
records as necessary to resolve conditions
of actual or potential interference, rule
violations, or deficient technical operation.

{48 FR 38482 Aug. 24, 19583)

§ 73.1840 Retention of Logs

{a) Any log required to be kept by station
licensees shall be retained by them for a
period of 2 vears, However, logs involving
communications incident to a disaster or
which include communications incident to
or involved in an investigation by the FCC
and about which the licensee has been noti-
fied, shall be retained by the licensee until
specifically authorized in writing by the
FCC 10 destroy them. Logs incident to or
involved in any claim or complaint of which
the licensee has notice shall be retained by
the licensee until such claim or complaint
has been fully satished or until the same has
been barred by statute limiting the time for
filing of suits upon such claims.

(b} Logs may be retained on microfilm,
microfiche, or other data-storage systems
subiect to the following conditions:

1. Suitable viewing-reading devices shall
be available to permit FCC inspection of
logs pursuant to § 73,1226, availahility to
FCC of station logs and records.

2. Reproduction of logs, stored on data-
storage  systems, to full-size copies is
required of licensees if requested by the
FCC or the public as authorized by FCC
ruics. Such reproductions must be com-
pleted within two full work days of the time
of the reguest,

3. Corrections to logs shall be made;

{i} Pror to converting to a data storage
system pursuant to the requirements of
§ 73.1800{c) and {d}(§ 73.1800, General
requirements relating to logs).

(i1} After converting to a data-storage
systemn by separately making such correce
tions and then associating with the related
data-stered logs. Such corrections shall
contain sufficient informetion to allow
those reviewing the logs to identify where
corrections have been made, and when and
by whom the corrections were made.

4. Copies of any log required to be filed
with any application; or placed in the stae
don's focal public inspection file as part of an
application; or filed with reports 1o the FCC
must be reproduced in full-size form when
complying with these requirements. (45 FR
41151, June 18, 1980, as amended at 46 FR
13907, Feb. 24, 1981, 46 FR 18557, Mar. 25,
1981; 49 FR 33663, Aug. 24, 1984}

The Emergency Alert System

In 1994, the FCC establiched the LAS
which replaced the old Emergency Broad-
cast Systern {EBS). The EBS came into exis-
tence following World War 1§ as the nation
and the world entered the nuclear age The
system was designed to provide the presi-
dent and heads of state and local govern-
ment with a way to communicate with the
public in the event of a major emergency.

In the 1990s, EBS was viewed as out-
maoded due to the revelution in technology,
and it was significantly revamped. TAS is
intended to upgrade the effectiveness of
broadcast warnings by employing digital
equipment and sophisticated  automa-
tion. Its speed and timeliness are greatly
enhanced tnder the new protocol. Stations
were expected to have the new FAS system
tully installed by mid-1997. At present, sta-
tions teke the following steps should the
president and/or heads of state and local
government agencies deem it necessary to
alert the public of a potential or imminent
disaster:

I, Receive Emergency Action Notiheation
(EANY via AP/UPI feeds, network feed,
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or EAS decoder display. Continue to
monitor for further instructions.

, Discontinue normal programming.
,Transmit EAN amnouncement.
Transmit EAN header codes followed by

the attention signal.

in

. Monitor Local Primary Source (1.7}, State

Relay Source {SR), any other broadcast
station for further instructions.

. Transmit emergency messages as $00m as

they are available.

. Announce termination of EAN,
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FIGURE 10.25
Operating log
currently in use at
WFBQ-FM. Courtesy
WEBQ-FM.
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Stations not designated o remain in opera-
tion in the event of an EAN then remove their
carriers from the air after advising listencrs
where to tune for further information.
Those participating stations continue to
broadcast information as it is received from
the nation’s base of operations. Every radio
station is required to install and operate an

EAS monitor. Failure to do so can result in a
substantial penalty imposed by the FCC.

Stations are also required to test the EAS
by airing both an announcement and an
attention signal. EAS tests are documented
in the Station Log when they are broadcast.
The entry must include the time and the
date of the test.
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The Federal Emergency Management
Agency (FEMA) makes funds available to
gtations designated to remain on the air
during an suthentic emergency through the
Broadcast Station Protection Plan. Under
this provision the government provides
financial assistance to BAS stations for the
purpose of constructing and equipping a
shelter designed to operate for at Jeast 14
days under emergency conditions.

In the 19905, the FCC hegan an inquiry
into whether the system needed updating or
replacement. Critics of the old EBS claimed
that the system had become obsolete, In
fate 1982, proposed EBS revisions included
the following:

-

Replacement of the existing emergency
alerting systerm.

Updating of EBS equipment.

Cable media involvement in emergency
alerting,

Self-testing of the system.

Mandated cquipment standards.

Rules to prohibit false and deceptive use
of the system.

Revised EBS test script,

L

L3

L]

L]

Today EAS embraces many of these
revisions, as well as additional innova-
tions and procedures. [t is always a system
under evaluation as world events, such
as 911 and Hurricane Katrina, increase
the need for an effective emergency alert
system.

Aviomation

The FCC's decision in the mid-1960s
requiring that AM/FM operations in markets
with populations of more than 100,000
originate separate programming 50% of the
time provided significant impetus to radio
automation. Before then combo stations,
as they were called, simulcast their AM
programming on FM primarily as a way of
curtailing expenses, FM was still the poor
second coustn of AM. {In the late 1980s,
the FCC dropped most of its simulcast
requiremnents, Since then many stations
have resorted to simulcasting as 2 means of
dealing with the realities of fierce competi-
tion and a declining AM market.)

FIGURE 10.26
FM station

classification table.
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FIGURE 10.27
Satellite networks
may interface with
station automation
systerns. Courtesy
SMN.

FIGURE 10.28
Rack rooms in
cluster operation.
Courtesy Clear
Channel,

Responding to the rule changes, many
stations resorted t© automation systems
as 4 way to keep expenses down. [nter
estingly enough, however, automation for
programming, with its emphasis on music
and deemphasis on chatter, actually helped
FM secure a larger following, resulting in
increased revenue and stature.,

BEEL AND AUDIQ SWITCHER

]

LARY MACMHINES AND AUVDIO SWITCHER
)

! E

Today, over a third of all commuercial sta-
tions are sutomated. Some are fully auto-
mated {computer driven}; others rely on
automation for part of thekr broadeast day.
Automation is far more prevalent on FM,
but in the late 12705 and 1980s many AM
outlets were employing automation systems
to present Nostalgia and Easy Listening pro-
gramnming. The advent of AM stereo also
generated some use of autormation on the
Standard Broadeast band, but since AM
stereo all but fizzled, this specific applica-
tion of automation remained minuscule,

Although a substantial initial investment
usually s unecessary, the basic purpose of
automation IS to save a station money,
and this it does by cutting stafling costs.
Automation may also reduce the number
of personnel problems. However, despite
early predictions that automation eventu-
ally would replace the bulk of the radio
workforce, very few jobs have actually
heen lost. In fact, new positions have been
created.

Automated stations employ operators as
well as announcers and production people
{(unless satellite-fed by syndicators). The
extent to which a station uses automation
often bears directly on staffing needs. Obvi-
ously, a fully automated station will employ
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fewer programming people than a partially
automated outlet.

An automation system consists of a com-
puter that also produces logs, music sheets,
invoices, affidavits, and so on. Automated
operations typically consist of 2 fully loaded
computer system containing all of a sta-
tion's music and announcement inven-
tory, Indeed, the day of in-house loading
of format elements is all but gone, Satellite
syndicators using computers control local
station ingredients (news, westher, promos,
spots} remotely from the uplinks,

Today, thanks to the prevalence of
computers, larger stations may employ a
mapager of information systems (MIS),
who serves the computer tech needs of an
outlet or entire cluster operation. This is
another example of the so-called station in
a box trend.

Posting Licenses and Permits

The FCC requires that a station's license
and the permits of its operators be posted.
What follows are the rules pertaining to
this requirement as cutlined i Subpart H,
§ 73.1230, of the FCC's regulations.

§ 73.1230 Posting of Station and
Operator Licenses

(2] The station license and any other instru-
ment of station authorization shall he
posted in a conspicuous place and in such a
manner that all terms are visible at the place
the licensee corsiders to be the principal
control point of the transmitter. At all other
control or ATS monitoring and alarm points
a photocopy of the statdon license and other
authorizations shall be posted.

(b} The operator license of each station
operator employed full-time or part-time or
via contract shall be permanemly postecf and
shall remain posted so long as the opera-
tor is employed by the leensce. Operators
employed at two or more stations, which are
not colocated, shall post their operator license
or permit at one of the stations, and a photo-
copy of the license or permit at each other
station. The operator license shall be posted
where the operator is .on duty, either

(1) At the transmitter; or

(2) At the extension meter location; or

(31 At the remote control point, i the
station is operated by remote control; or

{4) At the monitoring and alarm point, if
the station is using an automatic transmis-
5100 system.

HGURE 10,28
Continued
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(<] Posting of the operator licenses and the

station license and any other instruments of

authorization shall be done by affixing the
Licenses to the wall at the posting location,
or by enclosing them in a binder or folder

which is retained at the posting location so
that the documents will be readily available
and easily accessible, (43 FR 43847, Oct.
4, 1978, as amended at 49 FR 29069, July
18, 1984)
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- FIGURE 10. 29
- Btations that
o genetated S0 kw o
- promoted their
SV greatér coversge
- aress, Courtesy
WHAS,

1% weag July 15, 1922 On this day, Jobm Glann cele.
brated his first birthday in neighboring Ohio and WHAS -
pioneered Hentucky broadeasting 28 4 500-watter in
Fonsigille. B

The years flew by and WIAS helped trawsformm a -
sprawling, backwoods Kentuckians avea into a vich,
diversified market. WHAS has contimued fo pioneer .
with specialized deparbments for News, Sporte, Farm,
Home and Public Aflairs programming., ;

Today, WIAS progearns are atrboree by o S0000
wath, clear channel thrast and bave boosters who re. -
spond from nearky 1,000 American connties in mnore than
4] states. Sl

Proneering is a good e, And in Kentuckizns, the
good life for listeners and adveriisers beging ai eight~
forty ... WHAS 840 Radic.

EROELE BB ERECD LOWISVILLE KY, 50,000 WATTS, 14 CLEAR CHAMMEL

Measure of o Greaf Radie Station

Raprosented Nafionally by Hency I Cheisfal Co., fnz.
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At many- stations, satellite programmmg_'_'__.'fs Direct satellite-fed stations need little
"I services use computers (at both uplink and - giiprient because programmmg ongmates
© downlink sites] to contml statmn automa« at the syncilcator s studios: ...
“tion systems. e : '

_19' The 1{“{“ re‘quzre% that 3 station’s hccme
and the permits of its operatcars be accessi-
ble in the station” area.

SA7OA EVII% mam’sams_'a s’tatmn 8 cc)rnputcr-:"
g sys”t(*ms‘ '
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Fact Sheet: Hinls on Filing Comments
with the FCC

The FCC is interested in any experiences,
knowledge, or insights that ontside parties

may have to shed light on issues and gquestions
raised in the rufe-making process. The public
and imdustry have the opportunity to comment
upon Petitions for Rule Makings, NOls, NPRMs,
Further NPRMs Reports and Orders, and others’
comrnents on the aforementioned documents. It
is 4 common misconception that only a lawyer
can fle comments with the PCC but ol thar is
necessary 1§ an interest in an issuc and the ability
to read and follow directions.

Prior to drafting coraments it iz crucial to read
and understand fully the item on which vou wish
to comment. Usually, the NPRM, NQJ, or other
item will spedify and invite coroment upon the
issue(s) that the Commission is interested in
studving further Examination of the issue{s) and
relevant documents is the most important part of
the comument process. Comments may leke any
form, but the following hints may assist you in
writing them

Foemat. There is no required format for informal
comments, although if you plan 1o file formally,
it is required that they be typed, double-

spaced, and on 8.3” X 11” paper. Additional
requirements for formal filings are set forth in
Sections 140 and 1.419 of the FCC Rules. The
Dacket Nurmber or Rule Making Number of
the item at hand should be included on your
comments and can be found on the front page
of the Commission document or prblic notice,
You should also include your name and complete
mailing address.

Content. Your comments shonld state who vou
are and what your specific interest is. {You do not
need 1o represent yourself in an official capacity.
You may, for example, express your opinion as

a concerned conswmer, concerned parent, etc,,
and gign your name.} State vour position and

the facts directly, as thoroughly but as hriefly as
poseible. Explain vour position as it relates Lo
your experience and be explicit. Make clear if the
details of 2 proposed rule or only oné of several
provisions of the rule ara objectionable. If the
rule would be acceptable with certain safeguards,
explain them and why they are necessary.

Support. Statements of agreentent or dissent
in comments should be supported 1o the best
extent possible by factual {studies, statistics, etc),

logical, and/or legal information, Support should
Hlustrate why your position is i the public
interest. The more support miade, the more
persnasive the comments will be

Length. Comments may be any length, although
it is preferred that they be succinet and direct. I
formal coraments are longer than

16 pages, a summary shieet is required,

Time frame. Your comments shonld be snbmitted
well within the time frame designated on the
original document or public notice. B is almost
abways inclnded on the first page of an NPRM

ar NOL However, if the deadline has passed,

you can still submit vour views informally in a
permissible ex parte presentation.

¥iling. Send your written conunents fo Secretary,
Federal Communications Commnission, 445
Twelth Street, W, Washington, D.C. 20554,

1f vou wish vour comments 1o be received as an
informal filing, submit the original and one copy.
I vou wanl your comments to be received a5 a
formal fling, you shonld submit an original and
four copies, For more specific fling information,
please refer to the FCC Public Notice "Guidelines
for Uniform Flings” evailable from the same
address.

Reply comments. As the name implies, reply
comments are used to respond to comments filed
by other parties, You may Ble reply comments
even if vou did not submit comments initially.
When drafting reply comments use the same
guidelines expressed earlier regarding content and
be careful not to raise additional or irrelevant
a5t1es,

Trocking your comments, After you have
properly filed your comments with the FCC,
they will be part of the official Commission
record, To track the progress of proceedings in
which you have fled comments, you may check
the Daily Digest or Federal Register for releases
and notices. The Daily Digest con be obtaned
from the Office of Public Affairs, 445 Twelfth
Street, SW., Washington, 1D.C. 205354 or from
a daily recorded listing of texts and releases at
202-418-2227.

For further information. For further information,
you may contact the Secretary's office at the FCC
directly, at 202-418-0300. Explicit information
zbout filings in rulemaking proceedings can

Dbe found in Sections 1.49 and 1.419 of the
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APPENDIX: Federal Communications Commission

of the private distributors of FCC releases A list
of distributors is available from the Public Service
Division, 445 Fwelfth Street, W, Washington,
D.C, 20554, 2024180100,

FCC Rules. Copies of any FOC docurnents can
be obtained through the FCCs duplicating
contractor, Best Copy and Printing, Inc.

wrw. hepiweb.com 1-800-378-3160 or from one

Witvank i W wodamd
Feom you?

Frest, we'd Fke t0 have your narme on the
SBE roster,

Stremyth fn Bars gives g
TIHIE, ARDWE Wan 204 Neet yOUr participa-
tEn and Engiet 3T the regional and rationg
fewis a3 wail as 3t the locs javel

Cartifleation Program

Tha program issued s st certiticates on
Fanuaty 1, 1977, and new condiicls Testy at
vatithis times and places for those peope,
#iTNBr MEMTER OF noMRemsers, who wish
0 have & certiffcare attestng 1o thair com-
petence as broadeast engingers. The cer
tflcatet are Bsued for two differant levels
of achievement in gither ragio or Tv and are
vaiith for Hve vests from date of Issue, Recer-
tlcation reay oe accomphished hy earning
professional cradits for aftivities which
maintain competence fn the stafe-gfthe-
art of by re-axarnfnation,

Ernahiacis i the et is on practical work.
iy ghowtadge rather (nan genecal theory,
The tests are as valid for people in reiates
inghustries as thay are for Jrgadcasters.

An entry-leysl certificate was adted th
e certification program in January 1583 to
attract new technical tafent $0 the broad-
cast npustry ang provide incentive for
then te grow with tachnology.

The certHication program s conducted by
the SBE £0 beneft averyons in thaindustry,
The program recogrizes professionat com-
perence 35 jugged Dy ones peers, and en
LOUrAGES participation in SeminaTs, conven-
tions, and mestings i help Xeep abreast of
the constantly Changing bechnology i
BroAdTast engineering.

Whe ard WeT

The society of Broagoast Engineers,
tormed fn 1963 as the institute of Sroadtest
Engineers, [ 2 non-proft arganizaton serv-
G HE HTBrEsTS Of BrOsuCast Srgineas. W
are the only spciety Jevoted to 3l ivels of
Hroadiast engineering,

Qur membership, which ls internationat in
SCOpPE. I8 mate Up of StUio and transnutter
airerators and techniclans, supervisors,
annpuncer-technicians, chief engineers of
large and smialt $1ations ang of comMercial
and soucatisns stations, enginesring vice
prestdants, LGRSUILAns, FelE service and
spies enginears, broagoast enginears from
recording sTuGios, schools, COTV ang CATY
systemns, produciion nouses, advertising
agencies, corporations, avdiovisugl depatt
ments, and aff other facifties that utlifze
b g3gcast enginasrs.

Wheat con wo 50 For yout

HEfy YOU KEeg Dace with our rapidhy
changing industry through educaticnst
seriniaes, and A FOOX at new techndfogy
wrough Industry tours and exnibits 3t
mostiity Chapler meetings, reglanat con-
wentions, angd cur natienel reeling held in
coMunCEion with the ngtionsi Assocition
of Hroadrasters AR,

Giva yiu national regresentation. Yo serve
a5 & walte for vou in the industry; 2 #alson
FOr YO with governments aoencies as wei
85 OLNAF itdiuEtey Srougs,

1o provide 4 Forum for the exchangs of
itieas and sharing of information with other
BEGAECHT SNGINESTS AN NGUSIrY people.

To promoie tha professiom of brosdoast
englReering,

To estanfish standards of professionat
egucation ang trairing For broadcast
erEReering, and Lo recognize achievarmant
Uf thete standards.

B agdition to thé intangibte Benefits of
rembershig i the 58 the fangioke
pevefits of a0 NSyrance grogram, SO

gf you ever wanted to
meat the people who
design the equipment
yOUu use,

m 1o talk with your
feliow engineers and
technicians,

m o tour the many
facitities that employ
engineers and techni-
cians,

w to keep abreast of
the state-of-the-airt
equipment,

& to uporade your
skilis for certification,
# here is the oppor-
tunity £o become a
meamber of the most
prestigious soclety in
its fleid.

(G| D
S NS | B

SOCHTY OF SROADCAST ERGINEERS, (NG,
PO B SO0, edlanapal, Indinns 8250

NICRE NS ERrDugh Th SEE Shgnsl, cer
HHCANION AN TE-CATTIFCITION OPROrUTIes,
arit & regoify axratiab?e AEtWOrk OF speciat
erct profagsional

B this adds trs te 2n Increass in your
wmth # 3 Brosucast enginesr o your
employar,

wWhore daas your
ruaney o7

A seralt oFfice sLaff handing memoership,
certifivation, and the day-10-tay business of
the Society. Many duties of SHE are
hargdien Dy DHECErs and board memders
wha vatunteer thelr time with no
FRUnEration,

A Barary oF videgtape trafning materfal
for foan from the national headouarters

The progucticn &t pur bl-menbhiy
ngwsietter, ‘e SH8 Signat

Allows GBE representation--theough a
professionafily  deslgned Informastional
Hizoth ab state and reghonaf meetings as wel
25 MAB and pREA,

A POFTEGR Of YOUT ANk SHes raturms 1o
suizsidize the focs chapter.

Suppiements expenses f0r special events
suth 35 NAR. Chaptgr Chairman and Cer
Gfication Cnsirman Meetings. and nvita-
thonal spportunities o represent the SBE.

How to be one of Us

Marnpership categories inClode Student,
ALSOCIATE MBMLEr, Member. Sprior
nemper, Honorary Wembrer, and Fellow.

Qualitication For Member grade regquires
that the ndivideal be actively prgaged in
broadcast enginesring of have an Scademic
degree i efectrical sngineering or Hs
edquivaent in stientilc o professional ex-
perigntl in broddoast enginesring oF a
chaSely refated fefd or ast.

The cost of membarship is S0 annuaty
for mambar and associate member grades,
and $10 for stugent memberships,

Group nsurance
Erogram

whes you Join the SBE, you Bave the op
portunity 10 particlpate in the Group in-
SUPENCE Program for SEE mempers ang thelr
CEpengents, witich offers 2 wite ranpe of
coverage o sult your Inghigus needs. ‘The
v rates are made possinie through the
BLOnomics of Group administration ang by
the fact that SHE does net profit from the
Insirante program. Meste note hat e
quests fOr coverdgs unter seme of the
pians 'aa’e SUBLECT T ISUTare COTRpANY 26-
proval.

# Yerrn LHe Insurance Plan offars options
of up 1o $125,000 for slgidie members, with
RSS! aMeunts for dependants.

B dighLimit Accident msurance provides
Drovection wherBver vou an. 74 Houss a ay,
#id efirinates the seed Tor speciaf accldent
IASLFENCE BVErY tiME YOu traved,

B pisaoifity INCOMme Rian protects your -
come Ly proviging monthiy Densfit
BAYTALITS WHER VOU are lnahit tO work Sue
L0 3 Wicabiing Finsss or acCigent,

B Excess Major Medicsl Plan supplements
your retular hospital/ medical caverage n
e event OF 3 Catastrophic Fness or acel-
gent, DEVIng up o 51000000 aTrer you
satisty vour ceductible

T pRHOEPItH PIRN pavs LD 0S40 per Hay
for svary day you jpend in the hospitai—up
tuF 5:5 wys—directhy o you, tospend as you
WEST.

B major Medicyl xpense iasurance s
dnsigned for members who hava ittle or no
baskc megicat coverage.

Far further information concerning
mamership, certification, anpoifcation,
rEgioal mestngs and conventions, conm:t
this Society of Broancast Enginesrs, inc
Aox 50048, indlanapolls, N 46250, mn
SATLEIE,

FIGURE 10.32
SEE application.




302

CHAPTER 10 ENGINEERING

FIGURE 10.32
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Consultanis and Syndicators

Radio Aid

Two things directly contributed to the rise
of radio consultants: more stations - from
2000 in the 1950s to 12,000 in 2000 -~ and
more formats — from a half dozen to seversal
dozen during the same period. Broadcast
consultants have been around almost from
the start, but it was not until the medium set
a new course foliowing the advent of televi-
ston that the feld grew to real prominence,
By the 1860s, consultants were directing
the programming eflorts of hundreds of
stations. [n the 1970s, over a third of the
nation's stations enlisted the services of
consultants. Today, the field of radic con-
sultancy has shrunk substantially due to the
corporatization of the radio industry. The
ranks have dwindled to half of its former
number. Savs former top sadio consultant
Kent Burkhart, “Since consolidation many
of the small consulting companies have shut
their doors. Most of the large consulting
companies with lots of assets {meaning an
exclusive format, research partoers, mar
keting connections, etc.) have done well
Fnancially.. but not as well as before. Prior
to consolidation our company (Burkhart/
Abrams) was charging a certain fee for each
station in a group. However, since consoli-
dation many groups have hired one chief
programming executive for a lot less money
than the aforementioned fee per station.
1 thought consolidation would change the
face, operations, and efficiency our consult-
ing company and others, It dida't sound
kke fun to me, so prior to the consolida-
tion rollout | sold our consulting company
m 19957

Consultant Donna  Halper shares s
similar view of the impact of consolidation
ot her profession, "It's certainly affected
radio consulting. With fewer independent
stations that means radio conglomerates are
relying more on voiee-tracking and syndica-
tion. It used to be that consultants trained
and developed talent in small and medivm
markets, but these days a company might
simulcast the same programs on iwo or
more of their stations or use voice-tracking
from another city to give the impression
that a live and local personality is on the
air. They may also have an in-house person
who oversees the stations. Yet, this saves
the companies money on hiring talent
{and also saves them from hiring a consul-
tant), but it also presents a problem. Many
of these companies are not planning for
the future. Rush Limbaugh and Howard
Stern will not live forever, and without
developing new talent, who will take their
place? As we witnessed during the 9/11
and Hurricane Katrina ¢rises, people DO
want live and local redio, yet in many
markets, there are no local personalities
at all. Sooner or later somcbody will have
to start developing talent again and creat-
ing radio stations that are unique. We are
siready raising a generation of young adults
who don't rely on radio the way their
parents did. To get these people back {and
I do believe it can be done) radio needs to
return to its roots and get involved with
the community again. As a consultant and
someone who loves radio, [ hope we will
see more Jocal personalities and more local
programming. Radio needs to get back to
being a friend again.”
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FIGURE 11.1

There are an
abundance of radic
tonsulting SCIVICES
from which stations
can choose. Courlesy
Lund Consultants.

Echoing Halper's sentiments, consultant
Doug Erickson says, “The higgest challenge
for radio consultants today is the corporate
resistance to new ideas. As radio has become
a consolidated industry, it has become more
conservative in many ways. General manag-
ers {GM) and program directors {(PDs) fee!
more pressure to make the ‘right’ choice
and this often leads to making the ‘safest’
choice ~ which is not always in the best
interest of the station, As a consultant I
try to make station management aware of
the risks of doing nothing innovative. [f ter
restrial radio is to continue to be a part of
the daily lives of most people, it must find
a new way to remain personal and relevant,
and it must do as much Lo touch Lthe hearts
of listeners as il does their ears” Mean-
while, consultant Gary Berkowicz says that
consolidation has not impacted his busi-
ness greatly but admits it has taken its toll
on the field, “I stll fly over 100,000 miles
a year, so I'd say things are pretly good.
In all sericusness, there is no doubt that it
has changed. There are fewer consultants
today, and somewhat fewer opportunities
and stations to work for” Also, from the
perspective of Juan Carlos Hidalgo, who

eoades of

aupatiance with
sl idean ing
Fradio day..

The Lund Ko
Your Market
{Chackllstis

oniing..

Coml Olickon Lund
- Slhient

consults Spanish radio, the market for hig
services is strong. “It's been a fascinating
experience working for stations in major
markets, such as Los Angeles, Chicago,
and San Francisco, where you have all the
tools, like research and markeling budgets
to compliment programmiing efforts. At the
same time in the smaller markets that |
consult, T have to rely more on creativity
due to the limited budgets and tools. The
dynamic of these two different situations
keeps me on the cutiing edge of doing new
and exciting things to improve the perfor-
mance of my client radio stations. Consoli-
dation hasn't impacted my business. Maybe
in the future.”

Whether the radio consultancy function
will be completely absorbed by corporations
remains 1o be seen. Mowever, consullants
continue to play an important role in the
shaping and management of the medium
today. Observes prominent radio consul-
tant George Burns, “The principal role of
radic constltants has evolved considerably
since Mike Joseph started the whole thing
in the 1950s. We began by being very spe-
cificelly task oriented. A consultant was
assumed to have greater expertise at the job

aduit contemporary
news, talk, sports
rock, altematie
classic rock
chr, top 40
oy
oldies B classic hits
special services
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than anyone that the station could afford
fulldme. Currently consultants serve pri-
marily as outside {and, it i hoped, impar
tial) monitors of station progress. The joh
15 to assure management that everything
possible is being done to maximize the sta-
tion's potential. If something s not func-
tioning properly or needs to be changed,
consultants are expected to give voice to
these concerns. Over the years, the job has
become indinitely more complex. Musical
and nonmusical aspects of programming
have spread widely apart. Research has
become a separate disciphne. And lately, the
marketing side of radio has achieved a 'life
of its own.” Different consultants approach
each station’s progress from varving points
of view. Specialization was inevitable”
Stations use consultants for varlous
reasons, says Fred Jacobs, president of
Jacob’s Media: “Stations realize that they
need an experienced, objective ear to make
intelligent evaluations. Consultants are also
exposed to ideas and innovations from
around the country that they can bring to
their client stations. As radio has become
more competitive, stations understand that
their need for up-to-date information about

current trends in programming and market-
ing has increased.”

Dave Scott, former president of Century
21 Programming (now TM Century}, Dallas,
Texas, adds that a lack of research expertise
on the local station level prompts many sta-
tions to use consultants. “We're well into the
information age, the age of highly sophis-
ticated research techniques and computer
ized data. 1t takes a lot of resources to assess
a market and prescribe a course of action.
Most stations do not have the wherewithal.
At the former Century 21 Programming,
cach of our consultants went through more
ratings surveys and research data than most
station owners, managers, ar program direc-
tors did in a lifetime. The way the market-
place is today, using a consultant generally is
3 wise move. Radio stations that attemp?t to
find their niche by trial and error make costly
mistakes. A veteran consultant can accelerate
a station’s move on the road to success.”

Donna HMalper agrees with Scott and
adds, “Consultants give their client sta-
tons an objective viewpoint and another
experienced person’s input. Consultants
are support people, resource people, who
bring to a situation a broader vision rather

411
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than the purely local perspective. Consul-
tants, and not just out-of-work PDs who
call themselves consultants but in reality
aren’t, have & lot of research, information,
and expertise they can make available to a
client wilh an ailing station.”

Mikel Hunter of Mikel Funter Broad-
cast Services, Las Vegas, says consultants’
help stations develop a distinctiveness that
they need to succeed. “Unfortunately most
station PDs are bandwagon riders. Many
watch what other stations do around the
country and clone them in their markets.
Sometimes this works, Often it doesn't. It
likely was 2 consultant who helped design
the programming of that successful station
being copied, and the consultant did so
based on what was germane to that partica-
lar market, not one a thousand miles away.
Therein Hes the problem. Simply because
a station in Denver is doing great book by
programming a certain way does not guaran-
tee that & station in Maryland can duplicate
that success. A good consultant brings origi-
nality and ereativity to each new situation,
in addition to the knowiedge and experi-
ence he possesses. The follow-the-leader
method so prevalent among programmers
actually creates a lot of the problems that
consultants are called on to remedy”

Fewer than 100 broadeast consultants
are histed in the various media directorics
aroundd the country. More than half of this
number specializes in radio. Savs Ed Shang,
T remmember a time when there were 250
programming  consultants listed in  the
R&R directory. The number has tumbled
since consolidation. One-man shops that
couldn’t make it as clients were swallowed
by competing companics. Some consulting
firms merged {Holland Cooke and McVay
Media, for example). Others folded to go
in-house at major companies {(Jack Taddeo
to Capstar, for instance).”

Tn general, consultancy companies average
around 20-30 emplovees but may be com-
posed of as few as two or three and in some
cases are a one-person operation. Many
successful program directors also provide
consultancy to stations in other markets
in addition to their regular programming
dutics. A growing number of station rep
companies provide their client stations
consultancy services for an additional fee.

Again, in the age of station consolidation
and massive radio groups, consultancy often
originates in-house.

Consultant Services

Successful consultant Valerie Geller believes
that station concentration actually creates &
need for her services and expertise. “Pro-
grammers and managers tend to be stretched
very thin these days because of conselida-
tion; thus experienced consultants are more
needed than ever” Stations hire program
consultants to improve or strengthen their
standings in the ratings surveys, An cutside
consultant may share general program
decisions with the station’s PI) or may be
endowed with full control over all deci-
sions affecting the station’s sound, con-
tends Halper T have as little or ag much
involvement as the client desires. Depend-
ing on the case, [ can hire and train staff (or
fire staff}, design or fne-tune a format, or
simply motivate and direct decjays, which
is actually anything but simple. Whatever a
station wants, as a professional consultant
I can provide. Usually, | make recommen-
dations and then the owner or GM decides
whether or not I will carry them out. At
some of my stations, I've functioned as the
acting P, for all intents and purposes. At
other client stations, I've been sort of the
unofficial mother figure, providing support,
encouragement, and sometimes a manch-
needed kick in the behind”

Among other services, Fred Jacobs says
his company offers “in-market visits for
monitoring and strategizing; ongoing moni-
tors of client competition from airchecks
or station ‘listen lines’; critigues of on-air
talent, assistance/design of music scheduling
and selection; computer programs that assist
with promo scheduling, database market-
ing, and morning show preparation; design
of off-air advertising and coordination with
production; end design/implementation of
market research for programming, image,
and music.”

Most consultant firms are equipped to
provide either comprehensive or kmited
support to stations. “In some cases, consul-
tants offer a packaged ‘system for success’
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in the same way a2 McDonald's hamburger
franchise delivers a ‘systern for success’ to an
investor. The consultant gets control. In other
instances, consultants deliver objective advice
or research input to & station more on a one-
to-one basis, This parallels the role of most
acconntants or attorneys in that the dedisions
are still made by the station management,
not the consultant,” notes Dave Scott,

In the mid-1990s, niche consultants came
into vogue. For example, a consulting service
called Air Support focuses on improving the
ratings of station morning shows by working
on “talént development, preparation, creativ-
ity, and performence,” reports Radio Ink.
Program consultants diagnose the prob-
letns that impair 2 station’s growth and
then prescribe a plan of action designed to
remedy the ills. For example, station WX XX,
located in a 20-station market, s one of
three that programs current hits, yet it lags
behind both of its competitors in the ratings.
A consultant is hired to assess the situa-
tion and suggest a solution. The consultant’s
preliminary report cites several weaknesses
in WXXX's overall prograraming. The con-
sultant’s critique submitted to the station’s
general manager may be written like this:

BDear GM:

Following & month-fong analysis of WXXX's
on-air product, here are some initial impres-
sions. A more extensive report on each of the
areas ciled herein will follow our scheduled
conference next week.

1. Personnel: Morning man Jay Allen Jacks
the energy and appeal necessary to sttract and
sustain an andience in this daypart. Although
Allen possesses a smoothness and warnsth that
would work well in other time slots, mamely
midday or evenings, he does not lave the
“wake-ap and roll” sound, nor the wpe of
haumnor listeners bave come to expect at this
time of day. The other "hot hit” stations in the
market offer bright and lively moming teams.
Allen does not stand up against the compe-
tition. His contrasting style is ill-suited for
AM drive, whereas midday man Mike Curtis
would be more at home during this period. His
upbeat, wity, and casual style when teamed
with news people Chuck Tuttle and Mark
Fournier would strengthen the morning shot.

Tracy Jessick and Michelle Jones perform
well i their respective time periods. Overnight
man Johnny Christensen is very adequate -
potential as midday man should Curtis be
moved into morning slot. Weekend personnel
vneven. Better halance needed. Carol Mirando,
2:00-7:00 p.M, Sunday, is the strongest of the
part-timers, Serious pacing problems with
Larry Coty in 7:00 7. to midnighe slot on
Seturday. Can't read copy.

2. Music: Rotation problems in all dayparts.
Playlistnarrowing and updating necessary, Better
definition needed. As stands, station verges on
Adult Contemporary at certain tmes of the
day, especially during AM, drive. On Monday
the fourteenth, during evening daypart, station
abandoned currents and assimed Oldies sound.
More stability snd consistency within format
essentiel. Computerized music scheduling pos-
sible solution, Separate report to follow,

3. News programming: General revamp-
ing necessary. Too heavy sn emphasis during
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FIGURE 11.2
Consultants

make a dramatic
difference at many
stations. Courtesy
Berkowitz Broadoast
Consultants.
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FIGURE 11.3
Consultants offer
VArious services to
stations. Courtesy
Shane Media.

both drive periods. Cut back by 20-30% in
these two dayparts. Fifteen-rinute "Noan
News” needs to be elirninated. Fune-out factor
11 targeted demos. Same holds trae for half-
hour, 5:00-5:30p M., “News Roundup.”™ Hourly
S-mmmtte casts reduced to minute headlines
after 7:00P.3. Both content and style of news-
casts presently inappropriate for demos sought.
Alr presentations need adjusting to better, more
compatibly suit format. Tuttle and Fournier of
morning show are strong, whereas ¥, driva
news wouk] benefit from & comparable team.
Ovitt, Hart, and Lexis do not complement
each other. Van Sanders is effective in evening
slot, More sounders and actualities in howrly
newscasts. Greater loca] slant needed, espe-
cially on sports events.

They're the
consuitants for
companies that
“don't use
consuliants”

I

They're our
station’s secret
weapon.

L
Today's # 1
stations
choose
Shane Media
for
programming.

3

Py

Now, a fuil
menu of
research
services, 100,

*

Our 20th Year
of thinking

4. General programming: Too much clutter!
A log-jam in drive dayparts Spots elustered
four deep in spot sets, sometimes at qudrter
hour. $o much for maintenance. Rescheduling
needed for flow purposes as well. "Consumer
Call” at 800 AM., noon, and 500 PM. not
suitabie Tor demos. “Band News" good, but too
long. One-minute capsule versions scheduled
through day would be more effective. Friday
evening "Oldies Party” too gerietric ~ breaks
format objective. Sends target demos off 10
competition by appealing to older listeners
with songs dating back to 1960s, Publc affairs
programs scheduled between :00 A M. and
noon on Sundavs delivers teens to competi-
tion that airs music during same Hme period.
Jingles and promos dated. Smacks of decade
ago. New package would add contemporary
uster needed to sell format to target demo.

3. Promotions: "Bermuda Triangle” contest
aimed at older demeos. Contest prizves geared
for 25-3%-year-old listener Ages station.
Concert tie-in good, Album giveaway could
be embellished with other prizes. Too thin as
is. Response would indicate lack of motiva-
tion. True also of “Cash Call” Larger sums
need to be awarded. Curtis’'s “Rock Trivia”
on terget. Hits demos on the money. Bxpand
into other dayparts. Bumper stickers and
"KL100" calendar do mot project appropri-
ate image. New billboards and bus-boards
also need adjusting. Paper ads focus on weak
fogo. Waiting to view TV prome. Competition
promos are very weak. A good “X-100" TV
promo would create advantage in this area.
Opportunity.

6. Technical: Signal strong. Heaches areas
that competition does not. Significant null in
Centerville area. Competition’s signals nnaf-
fected. Oceasional disparity in levels. Spots
sometimes very hot. Promos and public service
announcements [PSAs), especially UNICEF
ansd American Cancer Society, slightly muddy.
In general, Bidelity acceptable on music. Extra-
neols noise, possibly caused by scralches or
dirt, on some power rotation cuts, Stereo sepa-
ration good. Recommeand compressor and new
limiter. Further plant evaluation in progress.
A more detailed report to follow,

Following an extensive assessment of a
station's programming, & consultant may
suggest a major change. “After an in-depth
evaluation and analysis, we may conclude
that a station is improperly positioned in
its particular market and recommend a
forimat switch. Sometimes station manage-
ment disagrees. Changing formats can be
pretty traumatic, so there often is resis-
tance to the ides. A critique more often

ahead!

SHANE MEDIA
{7131 982-9221

Radio Programming
and Research
i sfaarnadia,cem
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scommends that adjustments be made in
existing format than a changeover to
ifterent one. There are times when a
sultant is simply called upon to assist
the hiring of a new jock or newspoerson.
gjor surgery is not always necessary or
sired,” says Halper.
doday, the majority of stations in major
d medium markets switching formats
5o with the aid of a consultant (or an
house programming executive in cluster
iations}. According to the National Asso-
tion of Broadcasters (NAB), 3-5% of the
ion's stations change formats each year.
tisultant fees range from $500 to more
n $1200 a day, depending on the com-
ity of the services rendered and the size
he station.

nsultant Qualificotions

t consultants begin as broadcasters.
e successtully programmed stations
ore embarking on their own or joining

consultancy firms. According to fabled pro-
grammer Rick Sklar, deceased president of
Sklar Communications, consultants who
have a background in the medivm have
a considerable edge over those whe do
not. “The best way to fully understand and
appreciate radio is to work in it. As vou
might imagine, radic experience is very
helpful in this business” Jacobs agrees
with Sklar. “Ideally a consultant should
have a successful background in program-
ming, with expertise in a number of areas,
including research, sales, marketing, and
promotion, The key word is success - &
solid track record in & number of different
market situations is invaluable. Consul-
tants also need to have strong commurd-
cation and tracking skills to best work with
a variety of clents in markets around the
country.” Not all consultants have exten-
sive backgrounds in the medium. Most
do possess a thorough knowledge of how
radio operates on all its different levels,
from having worked closely with stations
and having acquired formal training in
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colleges offering research methodology,
audience messurement, and  broadcast
management courses. “A solid education
is particularly important for those plan-
ning to become broadcast consultants. It
is a very complex and demanding field
today, and it is becoming more so with
each passing dav. My advice is to load up.
Get the training and experience up front.
Tt is very competitive out there. You make
vour own opportunities in this profession,”
says Dave Seott,

Both Halper and Scott rate people skills
and objectivity highly. “Consulting requires
an ability to deal with people. Decisions -
for example, changing formats - sometimes
result in drastic personnel changes. A con-
sultant must be adept at diplomacy but
must act with conviction when the diag-
nosis has been made Major surgery invari-
ably is traumatic, but the idea is to make
the patient, the station, healthy again. You
can't let your own personal biases or tastes
get in the way of what will work in a given
market,” observes Halper, Dave Scott shares
Halper's sentiments. “A consultant, like 2
doctor, must be compassionate and at the
same time maintain his objectivity. It is our
intention and goal as a program consultant
service to make our client stations thrive.
As consnltants, we're successful because we
do what we have to do. It's nol a ques-
ton of being mercenary. It's a question of
doing what you have to do to make a station
prosper and realize its potential”

Consultant company executives also
consider wit, paticnce, curiosity, sincerity,
eagerness, competitiveness, and drive - not
necessarily in that order — among the other
virtues that the aspiring consultant should
possess. Adds Gary Berkowitz, “All of
those things sre important. Indeed experi-
ence, integrity, and honesty top the list, as
does the sbility to tell dients what you
really think versus what they might want
to hear”

Consultants: Pros and Cons

There are as many opponents of program
consultants within the radic industry as
there are advocates. Broadcasters who do

not use consultants argue that local flavor
is Jost when an outsider comes into a
market to direct a station’s programming.
Donna Halper contends that this may be
true to some degree but believes that most
professional consultants are sensitive 1o a
station’s local identity. “Some consultants
do clone their stations. Others of us do not.
In fact, I'd say most do not. For those of us
who recognize local differences, there need
not be any loss whatsoever as a consequence
of consultant-recommended changes. But
the hits are pretty much the hits, and good
radic is something that Tulsa deserves as
well as Rochester. So T do try to Jocalize
my music research and acquire a good feel
for the market ¥m working in. But as far
as basic rules of good radic are concerned,
those don’t vary much no matter what the
market is. It's important for 2 station o
reflect the market it serves, and I support
my clients in that, Because 1 work out of
Boston doesn™t mean that my AOR dient in
Duluth should sound like 2 Boston album
rocker. It should sound like a solid AGR
station that could be respected in any city
bt fits the needs of Duluth.”

Consultant Dwight Donglas says that
localization is essential for any radio station
and that consultants are amply aware of
this fact. “It is an industry axiom that 3
station must be a part of its environment.
An excellent station. will be uniquely local
in relating to its sudience. That tends to take
the {orm of news, weather, sports, public
service, general information, and jock talk.
A good consultant will free a station from
music worries and allow it to concentrate
on developing local identity. We work hard
at customizing formats to suit the geode-
mographics or lifestyles of the audicnces of
our client stations”

A station has an obligation to retain
its sense of locality regardless of what a
consultant may suggest, contends Mikel
Hunter. “No station should simply tumn
itself over hody and soul to a consultant.
Local flavar does not have to be sacrificed
if a station has a strong PD and a general
manager who doesn’t insist that the PD
merely follow the consultant’s suggestions,
A station should not let iself become a
local franchise. Consultants are @ valu-
able resource, but both the station and
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the consultant must pool their wisdom to
make the plan work."

Jacobs strikes a similar note of caution
regarding the importance of local connec-
rion. "With a consultant, a station can con-
ceivably lose some of its localness if there
isn't adequate effort to give it 3 hometown
flavor. But the loss of local preserce is far
more likely with satellite-delivered formats.
Consultants need to work closely with
station management (and vice versa) to
find local ties and signposts, because listen-
ers care most about what's happening in
their town. It’s always important to under-
stand that there are regional differences in
taste, personalities, and music. Many high-
powered on-air personalities would be

another market.”

The cost factor is another reason why
some stations do not use consultants,
“‘Consultants can be expensive, although
most consultants scale their fees fo suit
the occasion, that is, the size of the market.
A few hundred dollars a day can be exor-
bitant for many smailer stations. But the
cost of the researcb.] anaiysi.s, and strat-
egy usually is worth the money. I believe
that a station, in most cases, gets every-
thing #t pays for when it uses a consul-
tant. It’s worth investing & few thousand
to make back a million,” contends Dwight
Douglas.

Dave Scott believes that certain stations
can become too dependent on consultants.
A consultant is there to provide support
and direction when needed. If a station
is infirm, it needs attention, perhaps
extensive care. However, when a station
regains its health, an annual or semi-
annual checkup is wsually sufficient. A
checkup generally can prevent problems
from reeurring.”

Mike! Hunter agrees with Seott, adding,
"A radio doctor reeds the cooperation of his
client. On the other hand, a station must
insist that a consultant do more than diag-
nose or critique. Positive inpu, that i3 a
remedying prescription, is what a consul-
tant should provide Conversely, a station
should be willing to use the aid that the
consultant provides.”

Statistically, those stations that use pro-
gramming eonsultants more often than not

experience improved ratings. In case, after
case consultants have taken their client sta-
tions from bottom to top in many of the
country’s largest markets. OF course, not
all sueceed guite so dramatically. However,
a move from eleventh place to sixth in a
metro market is considered a noteworthy
achievement and has a very invigorating
effect on station revenue, “The vast major
ity of consultants beneht their clients by
increasing their position in the book This
means better profits,” notes Halper, who has
improved the ratings of 90% of her client
stations.

FIGURE 11.5

Associates.

Consultant’s responge
to commonly asked
questions. Courtesy
Donna Halper and

Donna Halper & Associates
fadie Programming Consuitints
04 Wowbury St., #4508
Heatas, MA 92115
{617) Tet-0864

QUESTIGNS §© AM OFTEN ASKED ABOUT HIRING A CONSULTANT

L. What kind of station would hirve s cocmultant?

All kinds! From mejor market #L staticns that want to stay that way to new
stations that reed help choosing a fornat or hiving staff,

2. #ren't post consultants Juskt cut-of-work Progras Direchers?

ot today. Oompebition s too intenge, Mast of us whe bave staywd in the
cornsulting fiald have years of experlence in one bhing: CONSULITNG.

3. Shwmld T hire a 'big name' congulbant?

Since the maiority of consultants today are experienced, you should choose
one based as what his/her areas of expertine are.
and you will sem thab each
{sere consultants prefer to do only one formetl) or a certain market size,
chooaloy the right consaltant for your stablos ig an lmportant decision,
wd you showldn't do it on name alone.

4, What cun a oonsulbant offer my station that my owa pocole can't provide?

Fipst, oonsultants aren't there to replacn yous people, nor do they want
then te Jock bad, While staff changes may rusult from the recommendations

view of how your station sounds, bobth Its strengths and its weaknesses,

e work WITH youwr pecple, providing research, gquidancs, training, market
studies, ete, Often, Decatise we are not caught up in the day-bo-day clroums
stances, we can offer & fresh, cjective point of wiew,

5. Hhat are the benefits of HALPER 3 ASSOCTATES?

I'm glad you asked. We've been in business siove 1980, (Before bthat, Porma
Halper spent 13 ymars in wajor merkelts as an anuncer, Music Director, B,
news reporter, and writer/producer of special programming.) Our gpecialties
tnchude critigues/positioning studies, staff trainming and motivarion, and
tajent development. We work in markets of all sites, Dut we are best.keewn
for our apility te turn around failing wnall and mediue market statieons,

Unlike samy compultants who only do one format, Halper & Assocliabes can show
success stories in AC, Gold, (HR, Urban, Classic Rock, Full-Service/M-O-R,

and Countey.  SINCE 1960, OVER 90% OF GUR CLIRMNIS HAVE SHRWM RATENGS GROWHL
Andy our critigues snd market studies have been used by some of the biggest
and best companies,
rofdio, and we have consulted in Puerte Rico.

4. Can you promise results for every client?

No comsultant wins 'em all, although we'd like to.
bean YN0 PROMISES. . .JUST RESULTS.™
and cur renewal rate Ls guite high.
use another consultant, So, when it's time to thirk aboot a censultant,

chonse DOMRA BALPER & ASSOCTATEN. We can get reswibs for you, o find out
wore, call us at BL7-T86-0666. We'll give you the attention you might not
get from the "'big names,”’ affordable rates, and, west important, you can

copnt ont ve to make a pesibive lnpact on your station and its stalf]  DOMNA
HALPER GETE RESULIEI N

Interview a few consultants
has some speciaily~- whether it's a certain format

of a consulbant, our first purgmse s to offer you an LINRLASES, oubside over-

We also do motivetional getinars, and are swpeed gt hardling sovale probless.

kimo, Halpey and Associates has experisnce wibth Canadian

i, our slogan has always
We are provd of our many gatisfied clients
ary of oo elients zay rhey would never
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With so mamy geod consulfants out there, it can bea diffieult taek to chooss the ane who is right far your
station., To help you maie such an imporimt dealsion, HALPER & ASSOCLATEHS offors a faw facts
about what we can de for you:

HALPER & ASSOCIATES has gotten results for our clients since 1980, Gur staff and sur reputa-
than are solid

HALPER & ASSOCTATES has success stories in nearly every Sormmat, fromn CHE to {ban, Gaid
i Classic Beck, Conntry to AC, News and MOR. We've helped furn artund many stathons — both
APs and FIVs, Recently, for axample, we wok & declininy Tiban/CHR frem 2 5.3 to an 8.4 i one

our clients bave shows ratings increases. Meany are now #1 or #2,

HALPER & ASSOCEATHES gets resuits in markets of all sizes, from the Hast Coast to the Wear
Coast, Canada and Paerte Rico, We have clients in major and large markess, bit we have become
o, for our work in small and medium markets, We understard e speciad challenges of these
markets ant con tredee an bmpact even i you den't have 2 hage promotion badgel o & legendary 2ir

staff,

4. BAUPER & ASSOCIATES offers more than just bester ratings. Dur specialty is motivation and
talent development. We ean hels o Bring eat the best in your staff, handie merale grobiems, or
e your departmnent heatds the trainlng snd input they need to do their jobs mere efectively. We
are also known for eur thoreugh market analyses, eritiques and positioning sudies. We can help
you find the right format, or Sae tune the one you now have,

5 HALPER & ASSOCIATES never cloties stations oy deals in fad formats. $ach of sur elients is
unique. We are there whenever you need og,

Donna Halper and Associates
Radio Programming Consuitanis
304 Newhury Street 2506
Boston, Mass. 02133
{617} 786-0666

FIGURE 11.6
Consultant
promotional

piece, Courfesy
Donna Halper and
Associates.

About the futvre of radio consultancy,
George Burns says, ‘1 see the role of con-
sultants undergeing considerable change
in the next few vears. The rules of owner
ship and the very principles under which
our industry is organized are altering radi-
cally. Consultants will probably take even
mare of an advisory role and have less
involvement in the day-to-day operations
of a station. The new and larger broad-
casting companies, in all size markets, will
keep expertise in-house and rely less on
outside input in these areas. I see consul-
tants operating at ‘higher levels’ in the
future. They will be working on organi-
zalion, continving oducation, motiva-
tion, compensation, human resources, and
other ‘top management’ concerns. Consul-
tants, I believe, will become more policy
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oriented and less concerned with ground
fevel activities”

Program Suppliers

The widespread use of automation equip-
ment commencing in the 19605 sparked
significant growth in the field of program-
ming syndication. Initially, the installation
of sutomation systerns motivated station
management to seek out syndicator ser-
vices. Today, the highly successful and
sophisticated program formats offered by
myriad syndicators often inspires stations
to invest in automation equipment. Of
course, many of the large radio corpora-
tions create programming for distribution
to their own stations, and this has had an
effect on the number of program suppliers
still in operation. Observes Jay Williams,
“The syndication business has changed
because of comsolidation, which reduced
the opportunities for selling programs by
syndication companies on the one hand
and on the other made the larger compa-
nies aware that they should be syndicating
programs on their own. | think some of the
most innovative syndication is being done
now by News Corp, which has taken their
TV personalities, most recently ‘Brian and
the Judge, who have individually made
a name for themselves on the Fox News
Channel, and developed new radio pro-
grams for them: {even though they don’t
actually appear together on television).
Formats like Adult Contemporary (where
product is becorning more generic and less
innovative) are declining in numbers across
the country, whereas the numbers of News/
Talk and Sports stations are increasing, so
there are opportunities for syndicating talk
programming. Short form programming
syndication appears to have very limited
appeal, On the other hand, long form
program syndication, which can gamer
ratings over time, appears to be increasing.
Finally, advertisers believe ads work better
in talk programming since they blend with
the format and the spot clusters don't have
to be as long”

It is estimated that over half of
the country’s radio outlets purchase
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syndicated programming of some type,
which may consist of as little as a series
of one- or two-minute features or as much
a¢ a 24-hour, year-round station format,
Longtime program specialist Dick Ellis
cites economics as the primary reason
why stations resort to syndicators, “When
I programmed for Peters Productions
they supplied high-quality programming
and engineering at a relatively low cost.
For instance, Tor a few hundred dollars
=z month a small market operator gets
a successful program director, a highly
skilled mastering engineer, all the music
he'll ever need (no service problems
with record companies) recorded on the
highest quality tapes available. It takes a
programmer cight hours to program one
twenty-four-hour cut reel. It takes a mas-
tering engineer eight hours to remove all
the pops and clicks found on even brand
new records, plus place the automation
tones, All of this frees the {ocal operator
to concentrate his efforts on promotion
and, of course, sales.”

William  Stockman, who led Schulke
Radio Productions (SRP was purchased by
Bonneville Broadeasting System in the mid-
1980s]}, says that stations are attracted to
syndicators because of the highly profes-
sional, major market sound they are able to
provide. “By using SR¥P's unigue program-
ming service, a smaller station with limited
resources ¢an sound as polished and sophis-
ticated as any metro station.”

Both economics and service motivate
radio stations to contract syndicators, con-
tends former Satellite Music Network
{now part of ABC Radic) programmer
I.ee Abrams {now heading the program-
ming cffort of XM Satellite}. “Stations are
attracted to our affordable, high-quality
programming. It's just that simple. Syndies
provided an excellent product within a
cost-effective context. Their expertise in
delivering niche concepls was very appeal-
ing to radio operators.”

The late and great Rick Sklar observed,
“Intoday’s cost-conscious economic climate,
more and more radio station operators are
turning to suppliers of twenty-four-hour
formats for their programming Whether
delivered via satellite, conventional tape,
CI or DAT, these increasingly sophisticated

Pre's and con’s of using a consultant:

AL zls

* Objective, experienced view * gverreliance onconsultant

* Exposure to new ideas and not encugh local input

* Ongoing evaluation of the * Program director gets too
station much advice from too many

* Input abeut stationg from suurces

areund the countyy

Nationsl research and information
Experience/assistance in 4 wide
range of areas including music,
promotion, marketing, taleng
management, eto.

# oW

products are not only penetrating new FIGURE 11.7
markets but larger markets as well, where Courtesy Jacobs
until now, traditional thinking has held that Media.
lacally eriginated programming was the only
way to go”

The demand for syndicator product has
paralleled, if not exceeded, the increase in
the number of radio outlets since the 1960s.
Again, the new millennium has brought a
change in the field of program syndication
with the large radio corporations often
assurning the chore of program generation
in-house.

Every part of the broadcast day is served
by syndicators, end morning drive in par
ticular, observes Fd Shane. “Syndicated
morning shows are widespread and prolif-
erating. There are almost 100 many to keep
track of. At a quick glance, you've got Bob
and Sheri, John Boy and Billy, Bob and Tom,
Mark and Brian, Steve and DC, Big IY and
Bubbz, Mancow, Opie & Anthony, and on
and on.”

Syndicator Services

The major program syndicators usually
market several distinctive, fully packaged
radio formats. “In its hevday, Peters Pro-
ductions made available a complete format
service with each of their format blends,
They were not merely a music service. Their
programming goal was the emotional grati-
fication of the type of person attracted to
a particular format,” says Dick Elis, whose
former company offered a doren differ-
ent formats, including Beautiful Music,
Fasy Listening, Standard Country, Modern
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Country, Adult Contemporary, Standard
MOR, Super Hits, Easy Conternporary, and
a country and contemporary hybrid called
Natural Sound.

Century 21 Programming also was aleader
in format diversity, explains Dave Scott.
“Our inventory mcluded everything from
the most contemporary super hits sound to
several Christian formats, We even offered a
full-time Jazz format. We had programming
to fit any nced in any market.”

Drake-Chenault Enterprises (now owned
by Jones Satellite Networks) was among
the oldest and largest of syndicators and
specialized in Beautiful Music. Today, Clas-
sical Music Netwaork, TM Century, Jones
Satellite Network, Westwood One, United
Station Radio Network, and NBG Radio
Networks also are among the most success-
ful of those syndicators marketing several
program formats. Some syndicators prefer
to specialize in one or two prograrming
areas. For example, Bonneville Broadcast-
ing and Churchill Productions primar-
ily specialize in the adult Easy Listening
format,

Syndicator formats are fully tested before
they are marketed, explains Stockman, At
Schulke our strategy was to reorient the
music frora essentially a producer-oriented
to a consumer-oriented product. Music
was tested on a cut-by-cut basis in several
markets coast-to-coast. Using patented and
proven methodology, music was carefully
added or selectively deleted. By determin-
ing what songs the listeners like to hear
and which songs they dislike, SRP assem-
bied a totally researched library that has
been on the air via our subscriber stations
since March 1983. Every song played on
our slations has been rated by the listeners
as a ‘winner’ and all the ‘stiffs' that have
2 high dislike Factor have been eliminated
altogether”

Customized sound hours are designed
for each format to ensure consistency
and compatibility on the local station
level. “An exact clock is tailored for our
clent station after our market study. The

format we provide will perfectly match
the station in tempo, styi_e, music mix,
announcing, promos, news, weather, and
commercial Ioad,” says program syndicator

Dave Scott, Observes Ed Shane, “The key
to using syndicator or network program-
ming is to make it sound like it belongs
to the station. Even big personality shows
like Rush and Dr. Laura can make use of
local avails and bumpers for personalized
call letters and promos.”

Audience and market research and anal-
ysis are conducted by syndicators before
implementing a particular format. “Our
clients receive comprechensive consulting
services from our seasoned staff. We begin
with a detailed study of our client station's
market. We probe demographics, psycho-
graphics, and population growth trends of
a4 station's available audience. We analyze a
client’s competition quantitatively through
available ratings and qualitatively from
airchecks. Then the programming our
service provides is professionally positioned
to maximize our client's sales, ratings, and
profits, All of our programming is solidly
backed by systematic studies of the listening
tastes of each format's target audience. Qur
research includes call-out and focus group
studies, in-depth market analysis, attitudinal
audience feedback, psychographic patterns
and tests, and several in-house computers
with ratings data online,” says Dave Scott.

Format programming packages include
hundreds of hours of music, as well as
breaks, promos, and IDs, by seasoned metro
market announcers. Customized identity
clements, such as jingles and other special
formatic features (taped time checks), are
made available by the majority of syndica-
tors. “We try to cover all bases to ensure
the success of our clients. We back each |
of our formats a dozen different ways. For
example, image builders in the form of
promotions, contests, and graphics also are -
an element of our programming scrvice
at Radio Arts” says programmer Lamy
Vanderveen, -

To stav in step with the ever-changing
marketplace, syndicators routinely update
the programming they provide their sub-
scribers. “When you want people to listen
to a station a lot, you've got to kecp them
interested in it. To do so vou have to aif
a sound that's always fresh and current
Tape updates are plentiful. We give sta
tions the most extensive initial collection
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FIGURE 11.8
“Full-service
syndicators for every
programming need,
Courtesy Jones Radio
Networks.”

Mare Qptions for Beter Radie

Janas Music Progessnerang s the single gourae For 2l of your
sl programiving needs. Whether you need aa hour of music
or £4, a ward of agvice or AR antive makemear, we bave the
selutis.

QUFARINRG

wedive-Daliverad Formats

Ehoose from U1 targated, locakzed, and twlent deiven formats w0 give your siation a
corpetitive stfgn With cur satellite-delivered formats yoed Can QUL your mind 21 agse
and yo cUrces o wark on other issues imporiant 1o your business.
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Setect Song-hy-Song Music Logs and the music schaduling is done for wou, Recelve flaly
resgarehed MU b i A fortmat tesigaed W AT vl market and vour hard drive. Wa

Sehadite Plus

of music tapes available. Then we follow
them up with hundreds more throughout
the year. For instance, our CHR, AOR,
and Country subscribers receive over 100
updates annually. All categories have fre-
quent updates, so our client's sound stays
fresh and vital,” says Dave Scott, who adds
that the lines of communication are kept
open between the client and syndicator
long after the agreement has been signed,
“Since the success of our clients is very
important to us, continuing consultation
and assistance via a toll-free hotline is
always available twenty-four hours a day.
Automation-experienced broadcasters
are in our production studios arcund the
clock, and consultants can be reached at
work or home any time. Help is as close
as the phone.”

Syndicators assist stations during the
installation and implementation stage of a
format and provide training for operators
and other station personnel. Comprehen-
sive operations manuals are left with sub-
scribers as a source of further assistance.
Syndicators offer programs on 2 barter
basis, for a fee without presold spots or for

previde you with e cemplets music frary, 2477 music logs, Chartbreslers Weekly
Higs music Fisc slong with the axpertise of our aragrameming and consulting tesr.

Wi miake It easy to build yeur own music legs. Schedule Plus provides you with the
softwars, researchad musle, song datahase, clocks, music peicias and rules.
Elumrsbmesbann Waskdy Mg

Stay up-te-date with our Chartbreakes Weeldy Hits T, Avaitabie for Gountry, AS,
CHR. Rock. Urban. Hip Hop, Chitstian, Latin Pop, Smooth bare, and morat

a fee containing spots. Leasing agreements
generally stipulate 2 minimum 2-vear term
and assure the subscriber that the syndica-
tor will not lease a similar format to another
station in the same market. Should a station
choose not to renew its agreement with the
syndicator, all material must be returned
unless otherwise stipulated.

The majority of format syndicators also
marketproductionlibraries, iingles, andspecial
features for general market consumption.

What is the difference between a network
and a syndicator? Ed Shane explains,
“Networks and syndicators are essentially
or almost the same. Premiere calls Rush
Limbaugh a network’ and Dr. Laura a
‘syndicated show.” United Staticns Radio
Network works the same way. {It has more
to do with the way spots are soid than the
realities of programming.} Westwood One
is more of a network, combining CBS News,
CNN Radio, long form music programs,
Metro Traffic and News with syadicated
programming like country music specials.
ESPN is networked for all talk shows and
live sports {NFL football play-by-play, for
example) by ABC

421
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FIGURE 119
Century 21s catalog
of syndicated

Formats in the 1990s,
Courtesy Century 21,

Chis Witting's

Syndication.net Shews List

Here are just some of the shows we
represent. Clck on an knage to learn more.
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Hardware Requirements and

Quality

FIGURE 11.11 .
Sample customized  Bverything is computer-based now, and the

sound hour. Courtesy  use of satellites by syndicators has grown
Century 21. enormously since 1980, An NAB survey
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FIGURE 11.12
Satelfite program
services, Courtesy
WEMT.

B
Produstton

Pregras
Ristrihation

Backhaud

concluded that over three-guarters of the
nation’s stations receive some form of sat-
ellite programming. The majority of sta-
tions with satellite dishes use them to draw
network feeds. However, the percentage of
stations receiving product from syndicators
and other programming services has more
than doubled during the past couple of
decades, and the use of station hardware
{other than computers} for syndicator pro-
gramming is nearly extinct, It is more cost
effective and efficient to catch the digital
satellite signals than it is to handle actual
product on the local station level. In fact,
the majority of program syndicators have
ceased to mail material to stations, opting
to heam it to them instead.

Satellite-fed  syndicator programs are
often archived for later replay. Drow
Carey of Clear Channel Communications
discusses the procedure for doing so {or
one of his company’s shows: “The Bob &
Tom Show is designed o air in its entirety
for the full four hours as sent with no
editing. Stations in the Central, Mountain,
and Pacific time zones run the show either
at 5 to 9 AM. or 6 to 10 P.M. depending
upon their competitive situation. Stations
use one of three methods to delay broadcast
of the show: 1. Station automation systems
(record to system, such as Audio Vault,
then replay automatically), 2. Record to
DAT then replay {requires the station be
staffed overnight and during playback], and

By
Packity
Prehde

Cesrzuiting

Inghpation

Gapabiities.
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3. Record to mini-disc the replay {requires
the station be staffed overnight and during
playback}.”

Concerning audio quality, syndicators are
very particular about sound quality and make
every eflort to ensure that thelr program-
ming meets or exceeds fidelity standards.
“TM Century uses the {inest guality record-
ing studio equipment. Actually, it's far supe-
tior to most broadeast-grade gear, Therefore,
it is quite important that subscribers have

adequate hardware, too. We utilize a number
of highly regarded audio experts to make
the sound and the client’s are the very best
possible. In fact, we use special audiophile
‘super disks,’ master tapes from record com-
panies, notse reduction, click editing, and
precise level control or slight equalization,
if needed,” says Scott.

Periodic airchecks of subscriber stations
are analyzed from a technical perspective to
detect any deliciencies in sound quality.

stations and”

formiats created a market: for consultants
Today, the tanks of ‘radic” consultants has
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Major syndicators
offer a host of
formats. Courtesy
Jones Radio,
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| APPENDIX 11A: Station Crifique

To: GM/BRadio
Fr: Ponna L. Halper, Halper & Associates
Re: Critique of tapes of B

FIGURE 11,14

Many syndicators
use setedlites to feed
programming to
chient stations, This
greatly simplifies
the distribution
process. Mandling of
tapes and mailing

is eliminated.
Satellite syndication
also keeps station
equipment costs

down. Courtesy IDB.

Thanks for sending along the atest bawch
of tapes for me to critique. 1 do hear some
improvements since | last visited the station. On
the other hand, T am still hearing some areas that
we peed to work on. Most of what | noticed are
problems with formatics, slthough 2 few httle
things steod out. In no particular order,

1. Bet is back to being too close to the mic,
causing her w0 pop her Ps again. The good news
is that on this tape, her voice 18 now VERY
midrange — and not high-end or "cutesy,” and she
sounds more natural. The bad news is thut she
scems determined to use verbal clichés [however,
she is not the only one with this habit}. For
example, when she reads the liner abowt “playing

the music that made FM great,” she repeatedly that way, or do we talk about great SONGS, or
says "and here's another great exemple” when use phrases like “a classic from. . . . " We need o
she introduces the next song. She is also trving VARY what we say, or alse we sound Eke robots.
too hard to make simple format elements sound Thus, if | just said "Now, here's a classic from
enthusiastie: the school lunch menu basieally fust  Bob Dvlan,” I don't want to use that phrase for
neads to be read, rather than embellished upon every front-sell. Ditto for “keep it locked” — i's a
for two minwtes. | know she is mving, but it just rather overused AOR phrase as it is, but boy, do
sounds artificial 1o get that excited about school our jocks say it a lot . . . can’t we find some other
funches. The entire staff seems stuck on the ways 1o invite people to listen?

phrases keep it locked and wusic from . . ("that 2. Virtually everyone seems to have acute
was music from the Beatles; now here's music lineritis. 1t's a disease where you want to read
from Steely Dan”}. In real life, do we really talk a 1ot of liners all at once. T heard “the allanew

FIGURE 11.15
Satellite Music
Network program
clock. Courtesy
SMN.

A zevviee of Native Ameriesn
Public Telecopununieations

Eead what AIROS arg
listaners are saving

What's Playing and

When?
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FIGURE 11.16
Syndicator features
provide stations with
the seasoning to
keep programming
interesting. Courtesy
Sliane Media.

FIGURE 1117
Syndicators are
especially sensitive

to gquality control.
Here, a commercial
CD is enhanced by 4
syndicator’s computer
prior to shipment

1o a client. Courtesy
Century 21.

B., the station that plays the classic hits and
the music thar made FM great?!?” ONE LINER
PER BREAK IS JUST FINE, THANKS. I we
just used "the allnew BY” or "vour station for
Classie Hits) we don’t need to add in two more
liners. A good Front-sell might be as simple

as “on the home of classic hity B-, liere's Cat
Stevens.” Or "playing the music thet made FM
great, we're Be, with Fleetwood Mae” Stmple is
better, in other words,

3. How much weather do we need in
middays? During morning diive, the aononncer
shonld give time, temp, and say good morning
to the audience eacly break; thot isn't neces-
sary the rest of the day. Unless there are major
storms coming, [ wouldnt have so many

H
32.24 32.25
Wavelorm of cormmercial CD with dlicks and

tape hiss.

e
32.2 32.25

weather forecasts during the workday ~ folks
already got there, the kids are in school, etc,
But we should still be friendly: | seldom heard
Dave say his name {1 assume it was Dave?},
and I like a lner that tharks people for listen-
ing or nvites them to tell a friend about the
All-New B-,

4. Althongh I agree that call letters are
crucial, [ heard them used way too much at
some tmes: H is not conversational to say "on
the all- new B-, liere's Bob Seger on the all-new
B-." That just sounds repetitious. My lraining
hes been to use call letters going into a song and
use them when coming out of a long music set
(“Fhat was Traffic on the All-New B-, and we
also heurd Joan Baez and Dan Fogelberg™) But
10 use them twao or three times within the same
front-sell strikes me as too much of a good thing.
Also, P hearing B~ 2 lot more than U'm hearing
Classie Hits. And a final grammatical note — you
CAN"F say "the classic hits of all time” — you can
play the greatest hils, but daseie hits are o format
description and a positioning staterment. I'd
suggest "playing ALL the classic hits” or "plaving
nothing but classic hits” or "playiug the classic
hits of the past and the classic hits of today” ~
vou get the idea.

5. More clichés — why s Wednesday
called hump day? Agzin, do we teally talk that
way? And in several of the forecasts | heard
various people do, 1 heard about scattered
rain - I knew that showers could be scatterad,
batl rain? I remind everyone to keep being
CONVERSATIONAL — how would vou talk
to 2 FRIEND? Would vou really say "H's 52
minutes pagt the hour of 6 o'clock”? | also like
consistency — sorne jocks, os mentioned earlier,
said their name often, some said it repeatedly,
sorne seldom said it at all. Some used one liner
over and over, some used a variety, These ele-
ments must be formatted in so thal af the
liners are roteted evenly. Also, I'm not sure if
i was the skimmer, but | heard some problems
with levels when a song ended. The jock's voice
sounded much louder or much softer than the
song at certain times. A request - coukd you tape
an hour of each jock and NOT scope it down
- in other words, jnst put a tape in a boom-box
and iel i run, so that | can hear an uninter
rapted hong, commercials and all? Pd like to
hear what the audience heard.

More critique fater - Ul go over the music
in more detail in my pext memo. Wlat [ heard
sounded bagically hit-oriented, which is good, but
let's stress CLASSIC HITS oo, because we are
getting to a point where the variety of the music -
is right om Larget! Tl be i touch, '

PS I meant 1o medion that the PSA or Street- .
Sheet outro may be too long, although it may -
also be the jock ad-libbing. The ending of a PSA
should be brief and to the point. What I lieard
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was over a MINUTE of numbers and advice - "If
your church, social club, o7 nonprofit organization
has a message you want to be publicized, just
send the who-what-when-where-how-and-why,
et — boy, that's wordy!!! [t's better to be simple,
without tons of addresses and phone numbers.
You are wiser to advise those with sorething

to send 1o call B- for our fax numbes, rather

than taking up so much time telling them they
can phone it or fax it or mail it, then giving the
address on top of evervthing, This slows the
station down too much. It also goes without
saving that the way something is sent to us on a

press release may not sound good read verbatim
on the air. What | heard B- reading sounded as

if we had just put the press release right into

the studio with no rewsite. Local news and local
PSAs should be rewritten for clarity, and it helps
that they be conversational. {I would ako like to
hear our local news, by the way, plus how Chris
sounds.} Perchaps the anuouncers were nervous
because they were doing an atrcheck, but they do
need to become accustomed to taping themselves
regularly so that they can eliminate the verbal
crutches they use and make their show sound
smoother.
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HGURE 11.18

This interview with
fon Hartenbaum
was conducted

by Jay Williams,

Jr. Courtesy same.

| APPENDIX 11B: Network Radio/Syndication =

nterview with: Ron Hartenbaurn, CEO, Jones Radio Networks {New York]

Difference between network and syndication? *You can’t separate them, there is no difference.
ft's a failacy to think there is; the same thing s happening® with network and syndication. In
the old model, the Federal Communications Commission {FCC used to separate networks as
they distributed programming regularly using dedicated telephone lines {and that distribution
method was how a network was described). That wes done throughout the 30s, 4Cs, and 50s,
"That's an ancient way of distribution, with bad fidelity, and no longer applies. Now network-
syndication programming is distributed in a variety of ways . . . (D, the Internet, wired and
wireless, sateflite . . . it’s based on which method is the most “cost effective’ for them.”

"There is no difference between syndication and network — it's all national programming,

A Matchbox 20 Concert or a Tony Bennett special for the Thanksgiving Weekend might be
distributed by CD, as there is not an urgent time constraint, Breaking news, though, wouldn’t
go cut on CB. You would use the distribution methed that Is best and most cost efficlent for
the product you're sending out. i it's live, immeadiate, and interactive {with phone calls) such
as Rush limbaugh, it's delivered via sateliite; If it's not time sensitive, it may be mailed out
or CD. But it’s ali national radio.”

*It's all audio, I's how do we deliver a signal to as many ears a3 we can. How do we deliver
an audience to an advertiser.” And the frend is to deliver increasingly specific audiences that
can appeal © spedific types of advertsers, "National radio and retwork radio are the same”

Ever: the old radio networks have changed, although they retaln part of thely names. (8%
Viacom Radio is now handled by Westwood One, itself a divislon of Viacom. The GE/NBC
Networld s also distributed by Viacom, ABUDisney Is still the ABC Radio Network.

Current Example. Jones Radio works with the CNN Radio Network en Espanol.® CNN creates
the news, but Jones Radio Network handles ali the advertising and all the affiliate sales,
Programming is delivered on the Inmernet, And using the special client feature, in a special
sassword protected part of the Web site ~ called Ala Certa — stations can pick the iteras and
information that bast suits their specific mix of Hispanics in their individual communities,
For example, New York might want programming for Puerto Rican and Cuban Hispanics that
would not be needed in Los Angeles where most of the population consists of Mexican and
Central American Hispanics. This distribution flexibility and cholice are both the present and
future of syndication.

National radio revenues are over $1 billion annuaily. There are only four malor companies:
Westwood One {the largest with almost half that revenue), ABC Premier, and jones; there
once were gver a dozen.

“But how do you look at Sirfus and XM? These are national radio stations just using a different
model.” in other words, people looking to buy national radio would indude these two
sateilite radio systems in their plans,

Ron also helieves that “streaming media® could have been part of nationat radio but was
killed Iy the *gread of music publishing and actor’s union's rights fees. Trtemet radic was
economically squashed before it could get started — everybody ended up losing.”

The future: There probably won't be much more consolidation and there could even be more
producers and distributors of coment in the future.
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The distribution model is always changing. Ron used the example of mail . . . moving from
horseback to rail, truck, airplanss, and the Internet. But it's still mail,

He suggest that o wiangle Is the best way to show the business model. At the top is product/
program/content. At the lower et corner is the audience/chcddation/distribution. At the lower
right side is generation of ad sales revenue. I you make a good product {program) then
*people will want it,” they'tl want to listen 1o it or walch it H they watch, you can generate
ad sales revenue {and then, “if you're smart, you'll put some of that revenue badk into the
product™. Jones is in all three part of this model - programming, distribution and sales. Ron
adds: "You fearn in business schoot that if you're standing still, you're losing. You have ©
constantly evolve your product and your product lines” and that means you have 10 invest in
thern,

Program Condent

Distribution Lo

. . . Ceneration of Ad Sales
Andience Ciiculation

Revernes

Ron alzo believes that there are only three ways that programming/content is being
distributed: Pay/subscription, Ad supported, or a hlend of the two, "Someone has 10 make
money. There are costs to generate news and to develop music programming.”

[He has this analogy for college students who think music is free and should remain that
way - “What if you went to college, went to all the classes, twok all the tesis, wrote all the
papers, and handed In the work and didn’t get @ grade? "Where's my grade?” you'd say;
we'd say that we've downloaded all your information on the Internet and we don't need
give you & grade.”]

[We also discussed news programming and Ron gave some thoughts you may want 1o use in
& separate section, There is inCreasing pressure on these big companies o efiminate money-
fosing divisions, Either you amortize your costs over a variety of channels and outlets {as
NBCQ) or you look 1o mergers to be able to reduce those costs {ABCs talks with CNN). Rugert
Murdoch was one of the first to work with a “global platform” and *hy having papers and
retworks all over the world, he doesn't have 10 open a forelgn bureau, he's already there.

A Fox News anchor <an get information from a New York Post reporter in New York or a
cao-owned newspaper in Sydney in seconds. You mnust elther get more customers for your
programming of reduce your €osts.”]
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This mterview with
Tom Griswold

was conducted

by Jay Williams,

Jr. Courtesy same.

| APPENDIX 11C: Syndication ~

Interview with Tom Griswold, of the Bob & Tom Show, Indianapolis "Quotations” are from Tom
Griswold

Show s delivered 1© 125 stations nationwide via satellite.
fs distributed by Premier Radio Network {owned by Clear Channel).

Interesting note . . . Prernier used to have separate salespeople for certain shows and they
are now moving to a mode! where all the sales people will sell all the shows,

Shows are fed live from 6:00 to 10:00 A, Eastern time . . . with three 6 minute brealks
per hour for local programming {commercials, news updates, etc). Some swtions, mostly in
the Mountain States or on the West Coast, will tape delay the broadcast 1 fit thelr morning
time siots,

Bob and Tom try to entertain . . . and don’t focus on thelr local ares at all, "If you listen

to the show, you wouldr’t know where we were here” (Indianapolis). Tom doesn’t think
syndicated shows fike Bob and Tom will replace local shows but believes "there will be 2 mix
of local and syndicated shows. There is still a big demand for a lot of local content”

We tip-toed into it (syndication) stariing out with three afhliates, But the show took off
quickly, One magazine had voted us as one of the 'most stolen-from radio shows in America,
and it was great to be able to get our show out there”

Preparing for a show. “There's at least one aspect that's easier. If you make & comment about
a local institution, # could cost your station billings from some advertiser who gets upset. But
when you're getting material from all over the nation, rarely du you get negative feedback.
And there's a lat more ammo to choose from natlonally — you don't have to rely on what
happened at the local school board.”

Live is very important. ™1 could listen to tapes or CD%, but 1 listen 1o radic just to keep in
twouch.”

X0 and Sirius — *both of them will make it" . . . maybe not with the same stockholders, but
they will be able to produce great shows and have great talent. These national satellite radio
networks “are delivering variety with low commercial loads; local radio stations have lots of
commercials and all sound the same. XM even went after Howard Stern ~ they know the
next step is to get great talent on the air.” John considers satellite radio, national radio, or
syndicated raciio, just in a slightly different form.
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nterview with lohn H. Garabedian

Radic and TV entrepreneur, former president of Superadic Networls, and current host of
"Open House Party.” John also started Y66 in Boston, probably the first music video television
station.

"Quotation rmarks” are from John Garabedian

Much of the live programming is done using C-Band satellite distribution {us. the less reliable
KU satellite systemns). The costs of satellite distribution keeps coming down and a satellite
uplink only costs about $150,000, so programming can come from almost anywhere,

Hundreds of successful programs are distributed nationally . . | including Delilah, Paul Harvey
news, Rush Limbaugh, and Howard Stern. 1Us over 3 $1 billion business.

Jjohn says there's not much difference between network radio and syndication but suggests the
difference is that Network programs are rated by RADAR, a national service (now owned by
Arbitron) that produces ratings for radio network programming. He says that other than thay,
there is really no difference.

He says that Superadio, now owned by Access One Communications {also owners of American
Urban Radio Network and individual radio stations), sends out over 5000 (Ds g week!

Jobn believes that "live and local shows” are overrated In radio,

“Everyone in radio thinks you have 10 have a local morning show o win, That radio is local.
That's wrong. Don't waste your time with the 'Bob and Debbie’ show. The people who
control radio in the future will be the people who have the talent . . . " "Howard Stern died
for our {syndicators’) sins. He said, 'Don™ put on local shows — just put on the Howard Stern
Show and you'll be #1.7 and he was right.”

- The goal of the big radio groups s "o control ai thelr own programming, There will be

- more centrally programmed live shows.” If they don't da it nationally, they'l! probably start
doing it regionally. "They can take the best talent from all of thelr dassic rock stations and
make one really great radio station” that people will really want to listen to and save a

- fortune in costs in the process. “And focal PDYs won't screw up making bad music decisions.”

- All programming, he believes, will becorme more national,

FIGURE 11.20

This interview with
John H. Garabedian
was conducted

by Jay Williams,

Fr. Courtesy same.
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Glossary

ABC American  Broadeasting  Company;
network.

AC Adult Contemporary format.

Accounst  execmiive Station  or  agency
salesperson.

Actives Listeners who call radie stations

to make requests and comments or in
response to contests and promotions.

Actuality Actual recording of news event or
personfs) involved.

ADI Area of Dominant Influence; Arbitron
measurement area,

Adiacencies Commercials strategically placed
next to a feature.

Ad lib Improvisation; uarehearsed and spon-
LANneOUs COTNMERtS.

Affidavit Statement sttesting to the airing of
a spot schedule.

AFTRA American Federation of Television
and Radio Artists; union composed of
broadcast performers: announcers, deejays,
and newscasters,

Aircheck Tape of live broadcast.

AM Amplitude modulation; method of signal
transmission using Standard  Broadeast
band with frequencies between 535 and
1605 (1705} kHz.

AMAX Enhanced AM receiver developed by
the NAB,

Analog Continuous variation in quantity of
soundwaves and current.

- Announcement Commercial (spot) or public
service message of varying length.

AOR Album-Oriented Rock radio format.

AP Associated Press; wire and audio news
service,

Arbitron Audience measurement service em-
ploying a 7-day diary to determine the
number of listeners tuned to area stations,

ASCAP American Society of Composars,
Authors, and Publishers; music licensing
SEFVICe.

Attenuate Reduce signal; decrease levels or
output.

Audio Sound; modulation.

Audio animator Torm. used by satellite radio
for production person.

Audition tape Telescoped recording showeas-
ing talents of air person.

Agtomation Equipment system designed to
play prepackaged programming,

Average quarter-hour {AQH) persons See
the research glossaries in the Appendices
of Chapter 6.

AWRT American
Television.

Women in Radic and

Back announce Recap of preceding music
selections.

Barter Exchange of airtime for programming
or goods.

BEA Broadcast FEducation Association,

Bed Music behind voice in commercial.

Blasting Excessive  volume resulting in
distortion,

Blend Merging of complementary sound
clements.

Blog Internet journal or diary page of person-
ality or talk host.

Book Termn used to describe rating survey
document; “bible”

BM Beautiful Music radic format.

BMI Broadeast Music Incorporated;, music
licensing service.

Brauding Establishing station identity and
value.
Bridge Sound
elements.

used  between  program

437
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BTA Best-time-available, also rup-of-station
{ROS); commercials logged at available
times.

Bulk eraser Tool for remeoving magaetic
impressions from recording tape.

Bumper Music played to intro scgments on
talk programs and features,

Call letters Assigned station identification
beginning with “W” east of the Mississippi
and “K" west.

Capstan Shaft in recorder that drives tape.

Cart Plastic cartridge containing a continuous
Toop of recerding tape.

CCC Clear Channel Communications

CER Code of Federal Regulations.

Chain broadcasting Forerunner of network
hroadcasting,

CHR Contemnporary Hit Radio format.

Clock Wheel indicating sequence or order
of programming ingredients atred during
one hour.

Clustering Cornbining the operations of
several stations,

Cold Background fade on last line of copy.

Combo Annocuncer with engineering duties;
AM/FM operation.

Commercial Paid  advertising  announce-
ment; spot.

Compact disc (C1)) Digital recording using
Jaser beam to decode surface.

Compression Manipulation of audio dynaric
range; control frequency range.

Console Audio mixer consisting of inputs,
outputs, toggles, meters, and pots; board.

“onsclidation. See Clstering,

Consultant Station  advisor or counselor;
“racio doctor”

Control room Center of broadcast operations
from which programming originates; air
studio.

Cool out Gradual fade of bed music at con-
clusion of spot.

Co-op Arrangement between retailer and
manifacturer for the purpose of sharing
radio advertising expenses.

Copy Advertising message; continuity; com-
rercial script.

Cost per point {CPP) See the rescarch glos-
saries in the Appendices of Chapter 6.
Cost per thousand (CPM]} Sec the research

glossaries in the Appendices of Chapter 6.

CPB Corporation for Public Broadcasting.

CRB Copyright Review Board.

CRMC Certified Radio Marketing Counsultant,

Crossfade Fade-out of one element while
introducing another,

Cue Signal for the start of action; prepare
clenent for alring; queue.

Cue burn Distortion at the beginning of a
record cut resulting from heavy cueing.
Cume See the research glossaries in the

Appendices of Chapter 6.

DAB Digital audio broadcasting,

DARS Digital Audio Radio Service.

DAT Digital audio tape.

Dayparts Periods or segments of broadcast
day: for examnple, 6 to 10 AM,, 10 AM. to
3PM, 31w 7 PM

Daytimer AM station required to leave the air
at or near sunset.

Dead air Silence where sound usually should
be: absence of programming.

Decjay Host of radic music  program;
announcer; disk jockey.

Demagnetize Sec Frase.

Demographics Andience statistical data per-
taining to age, sex, race, income, and so
forth.

Digital Convergence of analog waveform to
numerical code.

Direct Brosdcast Satelfite (DBS) Power
fir! communications satellite that beams
programming to receiving dishes at earth
stations,

Directional Station transmitting signal in a
preordained pattern so as to protect other
stations on similar frequency.

Distortion Audio garble.

DMX Digital music satellite service,

Dolby Noise reduction system.

Donut spot Commercial in which copy s
inserted between segments of music,

POS Director of Sales.

Double billing IHegal station billing practice
in which client is charged twice

Downloading Gathering audio or video from
the Internet for storing on a portable
device.

Downsizing Reducing staff by combining
functions and departments.

Drivetime Radic’s prime time: 6 1o 10 AM.
and 3 to 7 P.M.

Dub Copy of recording; duplicate (dupe).

EBS/EAS FEmergency Broadcast Systemn/Emer
gency Alert System.

Edit To alter composition of recorded mate-
rial; splice.

ER
Et
O
Fa

Fa
7

G
G
G
G
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ENG Electronic news gathering.

Equalization Manipulation  of  frequency
spectrum.

Erase Wipe «clean magnetic  impressions;
degauss, bulk, defhuy, demagnetize.

ERP Effective radiated power; tape head con-
hguration: erase, record, playhack.

ET Electrical transcription.

Fthnic Programming for minerity group
audiences,

Fact sheet List of pertinent information on
a sponsor.

Fade To slowly lower or raise volume level.

FCC Federal Communications Commission;
government regulatory body with author-
ity over radio operations.

Feedback Recycling of  audic  signal;
reamplification,

Fidelity Trueness of sound dissemination or
reproduction,

Fixed position Spot ronmtincly logged at a
specified time,

Flight Advertising air schedule,

M Frequency meduiation; method of
signal transmission using 8% to 108 MHz
band.

FMIX Systern used to improve FM recep-
tHon,

Format Type of programming s station offers;
arrengement of material, formuls.

Frequeney Number of cycles-persecond of a
sine wave.

Fulltrack Recording utilizing entire width
of tape.

£ Gain Volume; amplification.

i Generation Dub; dupe.

¢ Gresse pendl Soft-tip marker used to inscribe
recording tape for editing purposes.

Grid Rate card structire based on supply and
demand.

Gross rating points (GRP) See the research
glossaries in the Appendices of Chapter 6.

Gronnd wave AM signal traveling the earth's
surface; primary signal.

HID High-definition radio.

HDZ An HD radio frequency side-channel,

leadphones Speakers mounted on  ears;
headsets, cans.

lertz (¥z) Cycles per second; unit of elec-
tromagnelic frequency.

T Highly leveraged transaction.

ot Overmodulated,

Hot cock Wheel indicating when particular
music selections are to be aired.

Hype Exaggerated presentation; high inten-
sity, punched,

IBEW International Brotherhood of Flectrical
Workers; union.

IBOC In Band On Channel.

D Station identification required by law to
be broadcast as close to the top of the hour
as possible; station break.

Imager Andio production person.

Input Terminal receiving incoming current,

Institutional Message promoting general image.

iPod Portable media plaver.

IPS Inches per second; tape speed: 1, 3, 15,
30 1Ps

IRT Internet radio tuner

ISDN Integrated Services Digital Network,

ITU International Telecommunications
Union; world  broadcasting  regulatory
agency.

Jack Plug for patching sound sources; patch-
cord, socket, input,

Jack format Programming emulating iPed
sound mix.

HEugle Musical commercial or promo; signa-
ture, logo,

Jock See Degjay.

JRAM Jowrnal of Radio and Audio Media.

KDKA Radio station first to offer regularly
scheduled broadcasts {18207,

Kilohertz (kHz) One thousand cycles per
second; AM  frequency measurement,
kilocycles.

Leader tape Plastic, metatlic, or paper tape
used in conjunction with magnetic tape
for marking and spacing purposes.

Level Amount of volume wunits; audio
measurement,

Licensee Individual or company holding
hicense issued by the FCC for broadcast
PUTDOSCS.

Line Connection used for transmission of
andio; phone line.

Line-ofsight Path  of FM  signal:  FM
propagation.

Liner cards Written on-sir promos used to
ensure adherence to station image; pre-
pared ad-libs.

Live copy Material read over air;, not
prerecorded.
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Live tag Postscript to taped message.

IMA Local marketing {or management]
agreement,

Local channels Class D AM stations found at
high end of band: 1200 to 1600kHz.

LPEM Low power M.

Make-good Replacement  spot  for  one
missed.

Market Area scrved by a broadeast facility;
A

Master Original recording.

Master control See Conwrol room.

MBS Mutual Broadcasting System; radio
network,

Megzhertz (MHz) Million cycles per second;
FM frequency measurement, megacycles,

Mergers Consolidation or combining of assets
and resources.

Mini-discmachines Digital cart decks employ-
ing floppy disc technology for audio repro-
duction and archiving.

MIS Manager of Information Systerns.

Mixdown Jntegration of sound elements to
create desired effect; production.

MMD Mobile multimedia device.

MMS Mobile music services.

Monitor Studio speaker; aircheck,

Mono Single or full-track sound; monaural,
monophonic.

MOR Middle-of-the-Road radio format.

Morning Drive radio’s primetime daypart:
610 10 AM.

MP3 Digital audio player.

MSA Metro Survey Area; geographic area in
radio survey.

Multizasking Performing several duties.

Multitracking Recording  sound-on-sound;
overdubbing, stacking tracks.

Musicsweep Severalselectionsplayedback-to-
back without interruption; music segue.

NAB National Association of Broadcasters.

NAFB National Association of Educational
Broadcasters.

Narrowcasting Directed programming; tar-
geting specific audience demographic.
NBC National  Broadcasting  Company;

network,

Network Broadcast  combine  providing
programaming  to  affiliates: NBC, CBS,
ABC, MES,

Network feed Programs sent via telephone
lines or satellites to afhliate stations.

News block Fxtended news broadceast.

NPR National Public Radio.

NRSC Naztional Radio Systems Committee.
NTR Nontraditional revenue.

O & Os Network or group owned and oper-
ated stations.

OFS8 Optimum effective scheduling,

Off-mike Speech outside normal range of
microphone.

Qut-cue Last words in a line of recorded copy.

Output Transmission of audio or power
from one location to another; transfer
terminal.

Overdubbing. See Multitracking,

Overmodulate Exceed standard or prescribed
audio levels: pinning VU needle.

Packaged Canned programming; syndicated,
prerecorded, taped.

Pandora Internet music source.

Passives Listeners who do not call stations in
response to contests or promotions or to
make requests Or COMMEnts.

Patch Circuit connector; cord, cable,

Patch panel Jack board for connecting audio
sources. remotes, studies, equipment
patch bay

PBS Public Broadcasting System.

PPYA Personal digital assistant,

Pinch rolier Rubber wheel that presses
recording tape against capstan.

Playback Reproduction of recorded sound.

Playlist Roster of music for airing.

Plug Promo; connector

P1, P2, P3 Arbitron scale of a station’s time
spent listening (TSL).

Podecast Online archived/posted audio avail-
able for downloading.

Popping Break-up of audio due to gusting or
biowing into mic; blasting.

Positioner Brief statement used on-air t0
define a station's position in a market,
Pot Potentiometer; volume control knob, gain

control, fader, attenuator, rheostat.

PPM FPortable People Meter,

Production. See Mixdown.

Promax Broadcast promotion and marketing
executives association.

PSA Public Service Announcement; noncom-
mercial message.

Psychographics Research term dealing with
listener personality, such as attitude, behay-
for, values, opinions, and beliefs,

Punch Emphasis; stress,

Quadraphonic Four-spesker/channel  sound
reproduction.

R a
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RAB Radio Advertising Burean.

Rack Prepare or set up for play or record:
“rack it up”; equipment container.

RADAR Nationwide measurement service by
Statistical Research, Inc.

RAIN Radio and Internet Newsletier,

Rate card Statement of advertising fees and
terms.

Rating Estimated audience tuned to a station;
size of listenership, ranking,

RCA Radie Cerporation of America; NBC
parent company,

RDS/RBDS Technology that enables AM and
M stations to send data to “smart” receiv-
ers, allowing them to perform several auto-
matic functions.

Recut Retake; rerecord, remix.

Reel-to-reel Recording machine with feed
and take-up reels.

Remote Broadcast originating away from
station control room.

Reverb Eche; redundancy of sound.

Rewind Speeded return of recording fape
from take-up reel,

Ride gain Monitor level; watch VU needle,

Rip’n read Airing copy unaltered from wire.

rpm Revolutions per minute: 33--%“, 45, and
78 rpm. ’

R&R Radic & Records magazine

RTNDA Radic and Television News Direc-
tors Association.

Run-of-station. (ROS) See BTA.

Sateflite Orbiting device for relaving audio
from onc earth station to another; DBAS,
Comsat, Satcom.

SBY Society of Broadcast Engineers.

SCA Subsidiary Commumication Authority;
subcarrier FM.

Secondary service area AM skyvwave listen-
ing area.

Segue Uninterrupted flow of recorded mate-
rial; continuous.

SESAC Society of FEuropean  Stage
Authors and Composers; music licens-
ing service.

SEX Abbreviation for sound effect,

Share Percentage of station's listenership
compared to competition; piece of audi-
ence pie.

Side-channel An additional HD channel or
frequency.

Signal Sound transmission; RFE  Signature
Theme; logo, iingle, I

Stmulcast Simultancous broadcast over two
or more frequencies.

Sirius XM Satellite radio service, subscriber
based andio source,

Sonnd Imager Audio producer, animator,
Spec spot Specially tailored commercial used
as a sales tool to help sell an account.
Splice To join ends of recording tape with

adhesive; edit,

Splicing bar Grooved platform for cutting
and joining recording tape; edit bar.

Sponsor Advertiser; chient, aceount,
underwriter,

Spot set Group or cluster of announcements;
StOp set.

Spots Commercials; paid announcements.

Station Broadcast facility given specific fre-
guency by FCC.

Station identification See ID.

Stations log Document conteining  specific
operating information as outlined in
Section 73.1820 of the FCC Rules and
Regulations.

Station rep Company acting in behalf of Tocal
stations to national agencies.

Stereo Multichannel sound; two program
channels.

Stinger Music or sound effect finale preceded
by last line of copy; butten, punctuation.

Straight  copy Anncuncement employing
unaffected, nengimmicky approach; inst-
tutional.

Stringer Field or on-scene reporter.

Subliminal Advertising or programming not
consciously perceived; below-normal range
of awareness, background.

Sweep Hnk Transitional fingle between sound
clements.

Syndicator Producer of purchasabie program
material,

Tag See Live tag.

Tagging device Allows listener to buy songs
they hear on radio.

Talent Radic performer; announcer, deciay,
newscaster,

Tatk Conversation and  interview  radio
format.

TAP Total audience plan; spot package
divided between specific dayparts: AAA,
AA, AL

Tape speed Movement measured in inches
per secandd: 3, 7, 15 1PS.

Telescoping Compressing of sound to fit a
desired length; technique used in audition
tapes and concert promes, editing.

TEN Till fusther notice; without specific
kill date.
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TFrade-out Exchange of station airtime for
goods or services,

Traffic Station departinent responsible for
scheduling sponsor announcements. Trans-
mit to broadcast; propagate signal; air

TSA Total swvey area; geographic area in
radio survey.

Underwriter See Sponsor.

Unidirectional mic Microphone designed to
pick up sound in one direction; car-dioid,
studio mic.

UPl United Press International; wire and
audio news service.

VOA Voice of America.

Voicer Voice of another news reporter,
Voiceover Talk over sound.
Voice-tracking Prerecorded announcer.
Volume Quantity of sound; audio level.

Volume control See For
VU Meter gauge measuring units of sound.

WARC World Administrative Radio Confer-
ence; international meeting charged with
assigning spectrum space.

Web radio Online radio station.

Web site Station Internet site.

Wheel See Clock.

Wit Wireless Internet access.

Windscreen Microphone ilterusedtoprevent
popping and distortion.

Wireless telegraphy Early radio used to trans-
mit Morse code.

Wow Distortion of sound created by inap-
propriate speed; miscue,

Wrap Open and close voieers in actuality.

XM Satellite Former independent setellite
radio service; subscriber audio source.
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Oct. 28, 1998

[H.R. 2281]

Digital
Millennium
Copyright Act.

17 USC 101 note.

Public Law 105-304
105th Congress
An Act

To amend title 17, United States Code, to implement the World Intellectual Property
Organization Copyright Treaty and Performances and Phonograms Treaty, and
for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Digital Millennium Copyright
Act”.

SEC. 2. TABLE OF CONTENTS.

Sec. 1. Short title.
Sec. 2. Table of contents.

TITLE I—WIPO TREATIES IMPLEMENTATION

Sec. 101. Short title.

Sec. 102. Technical amendments.

Sec. 103. Copyright protection systems and copyright management information.

Sec. 104. Evaluation of impact of copyright law and amendments on electronic
commerce and technological development.

Sec. 105. Effective date.

TITLE II—ONLINE COPYRIGHT INFRINGEMENT LIABILITY LIMITATION

Sec. 201. Short title.
Sec. 202. Limitations on liability for copyright infringement.
Sec. 203. Effective date.

TITLE III—COMPUTER MAINTENANCE OR REPAIR COPYRIGHT EXEMPTION

Sec. 301. Short title.
Sec. 302. Limitations on exclusive rights; computer programs.

TITLE IV—MISCELLANEOUS PROVISIONS

Sec. 401. Provisions Relating to the Commissioner of Patents and Trademarks and
the Register of Copyrights.

Sec. 402. Ephemeral recordings.

Sec. 403. Limitations on exclusive rights; distance education.

Sec. 404. Exemption for libraries and archives.

Sec. 405. Scope of exclusive rights in sound recordings; ephemeral recordings.

Sec. 406. Assumption of contractual obligations related to transfers of rights in
motion pictures.

Sec. 407. Effective date.

TITLE V—PROTECTION OF CERTAIN ORIGINAL DESIGNS

Sec. 501. Short title.

Sec. 502. Protection of certain original designs.
Sec. 503. Conforming amendments.

Sec. 504. Joint study of the effect of this title.
Sec. 505. Effective date.
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TITLE I—WIPO TREATIES WIPO Copyright
IMPLEMENTATION B ormances

and Phonograms
Treaties
SEC. 101. SHORT TITLE. melefnllgggation
. . . ¢ . ct o .
This title may be cited as the “WIPO Copyright and Perform- 17 USC 101 note.

ances and Phonograms Treaties Implementation Act of 1998”.

SEC. 102. TECHNICAL AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17, United States Code,
is amended—

(1) by striking the definition of “Berne Convention work”;

(2) in the definition of “The ‘country of origin’ of a Berne
Convention work”—

(A) by striking “The ‘country of origin’ of a Berne
Convention work, for purposes of section 411, is the United
States if” and inserting “For purposes of section 411, a
work is a ‘United States work’ only if”;

(B) in paragraph (1)—

(i) in subparagraph (B) by striking “nation or
nations adhering to the Berne Convention” and insert-
ing “treaty party or parties”;

(i1) in subparagraph (C) by striking “does not
adhere to the Berne Convention” and inserting “is not
a treaty party”; and

(ii1) in subparagraph (D) by striking “does not
adhere to the Berne Convention” and inserting “is not
a treaty party”; and
(C) in the matter following paragraph (3) by striking

“For the purposes of section 411, the ‘country of origin’

of any other Berne Convention work is not the United

States.”;

(3) by inserting after the definition of “fixed” the following:

“The ‘Geneva Phonograms Convention’ is the Convention
for the Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms, concluded at
Geneva, Switzerland, on October 29, 1971.”;

(4) by inserting after the definition of “including” the
following:

“An ‘international agreement’ is—

“(1) the Universal Copyright Convention;

“(2) the Geneva Phonograms Convention;

“(3) the Berne Convention;

“(4) the WTO Agreement;

“(5) the WIPO Copyright Treaty;

“(6) the WIPO Performances and Phonograms Treaty;
and

“(7) any other copyright treaty to which the United
States is a party.”;

(5) by inserting after the definition of “transmit” the
following:

“A ‘treaty party’ is a country or intergovernmental
organization other than the United States that is a party to
an international agreement.”;

(6) by inserting after the definition of “widow” the following:
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“The ‘WIPO Copyright Treaty’ is the WIPO Copyright
Treaty concluded at Geneva, Switzerland, on December 20,

1996.7;
(7) by inserting after the definition of “The ‘WIPO Copy-
right Treaty’” the following:

“The ‘WIPO Performances and Phonograms Treaty’ is the
WIPO Performances and Phonograms Treaty concluded at
Geneva, Switzerland, on December 20, 1996.”; and

(8) by inserting after the definition of “work made for
hire” the following:

“The terms ‘WTO Agreement’ and ‘WTO member country’
have the meanings given those terms in paragraphs (9) and
(10), respectively, of section 2 of the Uruguay Round Agree-
ments Act.”.

(b) SUBJECT MATTER OF COPYRIGHT; NATIONAL ORIGIN.—Section
104 of title 17, United States Code, is amended—
(1) in subsection (b)—
(A) in paragraph (1) by striking “foreign nation that
is a party to a copyright treaty to which the United States
is also a party” and inserting “treaty party”;
(B) in paragraph (2) by striking “party to the Universal
Copyright Convention” and inserting “treaty party”;
(C) by redesignating paragraph (5) as paragraph (6);
(D) by redesignating paragraph (3) as paragraph (5)
and inserting it after paragraph (4);
(E) by inserting after paragraph (2) the following:
“(3) the work is a sound recording that was first fixed
in a treaty party; or”;
(F) in paragraph (4) by striking “Berne Convention
work” and inserting “pictorial, graphic, or sculptural work
that is incorporated in a building or other structure, or
an architectural work that is embodied in a building and
the building or structure is located in the United States
or a treaty party”; and
(G) by inserting after paragraph (6), as so redesignated,
the following:
“For purposes of paragraph (2), a work that is published in the
United States or a treaty party within 30 days after publication
in a foreign nation that is not a treaty party shall be considered
to be first published in the United States or such treaty party,
as the case may be.”; and
(2) by adding at the end the following new subsection:
“(d) EFFECT OF PHONOGRAMS TREATIES.—Notwithstanding the
provisions of subsection (b), no works other than sound recordings
shall be eligible for protection under this title solely by virtue
of the adherence of the United States to the Geneva Phonograms
Convention or the WIPO Performances and Phonograms Treaty.”.

(c) COPYRIGHT IN RESTORED WORKS.—Section 104A(h) of title
17, United States Code, is amended—

(1) in paragraph (1), by striking subparagraphs (A) and
(B) and inserting the following:

“(A) a nation adhering to the Berne Convention;

“(B) a WTO member country;

“(C) a nation adhering to the WIPO Copyright Treaty;

“(D) a nation adhering to the WIPO Performances and
Phonograms Treaty; or
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“(E) subject to a Presidential proclamation under sub-
section (g).”;
(2) by amending paragraph (3) to read as follows:
“(3) The term ‘eligible country’ means a nation, other than
the United States, that—
“(A) becomes a WTO member country after the date
of the enactment of the Uruguay Round Agreements Act;
“(B) on such date of enactment is, or after such date
of enactment becomes, a nation adhering to the Berne
Convention;
“(C) adheres to the WIPO Copyright Treaty;
“D) adheres to the WIPO Performances and
Phonograms Treaty; or
“(E) after such date of enactment becomes subject to
a proclamation under subsection (g).”;
(3) in paragraph (6)—
(A) in subparagraph (C)(iii) by striking “and” after
the semicolon;
(B) at the end of subparagraph (D) by striking the
period and inserting “; and”; and
(C) by adding after subparagraph (D) the following:
“(E) if the source country for the work is an eligible
country solely by virtue of its adherence to the WIPO
Performances and Phonograms Treaty, is a sound record-
ing.”;
(4) in paragraph (8)(B)(i)—
(A) by inserting “of which” before “the majority”; and
(B) by striking “of eligible countries”; and
(5) by striking paragraph (9).
(d) REGISTRATION AND INFRINGEMENT ACTIONS.—Section 411(a)
of title 17, United States Code, is amended in the first sentence—
(1) by striking “actions for infringement of copyright in
Berne Convention works whose country of origin is not the
United States and”; and
(2) by inserting “United States” after “no action for infringe-
ment of the copyright in any”.
(e) STATUTE OF LIMITATIONS.—Section 507(a) of title 17, United
State Code, is amended by striking “No” and inserting “Except
as expressly provided otherwise in this title, no”.

SEC. 103. COPYRIGHT PROTECTION SYSTEMS AND COPYRIGHT
MANAGEMENT INFORMATION.

(a) IN GENERAL.—Title 17, United States Code, is amended
by adding at the end the following new chapter:

“CHAPTER 12—COPYRIGHT PROTECTION AND
MANAGEMENT SYSTEMS

“Sec.

“1201. Circumvention of copyright protection systems.
“1202. Integrity of copyright management information.
“1203. Civil remedies.

“1204. Criminal offenses and penalties.

“1205. Savings clause.

“§1201. Circumvention of copyright protection systems

“(a) VIOLATIONS REGARDING CIRCUMVENTION OF TECHNO-
LOGICAL MEASURES.—(1)(A) No person shall circumvent a techno-
logical measure that effectively controls access to a work protected
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Effective date.

Reports.
Regulations.

Publication.

under this title. The prohibition contained in the preceding sentence
shall take effect at the end of the 2-year period beginning on
the date of the enactment of this chapter.

“(B) The prohibition contained in subparagraph (A) shall not
apply to persons who are users of a copyrighted work which is
in a particular class of works, if such persons are, or are likely
to be in the succeeding 3-year period, adversely affected by virtue
of such prohibition in their ability to make noninfringing uses
of that particular class of works under this title, as determined
under subparagraph (C).

“(C) During the 2-year period described in subparagraph (A),
and during each succeeding 3-year period, the Librarian of Con-
gress, upon the recommendation of the Register of Copyrights,
who shall consult with the Assistant Secretary for Communications
and Information of the Department of Commerce and report and
comment on his or her views in making such recommendation,
shall make the determination in a rulemaking proceeding on the
record for purposes of subparagraph (B) of whether persons who
are users of a copyrighted work are, or are likely to be in the
succeeding 3-year period, adversely affected by the prohibition
under subparagraph (A) in their ability to make noninfringing
uses under this title of a particular class of copyrighted works.
In conducting such rulemaking, the Librarian shall examine—

“(1) the availability for use of copyrighted works;

“(ii) the availability for use of works for nonprofit archival,
preservation, and educational purposes;

“(ii1) the impact that the prohibition on the circumvention
of technological measures applied to copyrighted works has
on criticism, comment, news reporting, teaching, scholarship,
or research;

“(iv) the effect of circumvention of technological measures
on the market for or value of copyrighted works; and

“(v) such other factors as the Librarian considers appro-
priate.

“(D) The Librarian shall publish any class of copyrighted works
for which the Librarian has determined, pursuant to the rulemaking
conducted under subparagraph (C), that noninfringing uses by per-
sons who are users of a copyrighted work are, or are likely to
be, adversely affected, and the prohibition contained in subpara-
graph (A) shall not apply to such users with respect to such class
of works for the ensuing 3-year period.

“(E) Neither the exception under subparagraph (B) from the
applicability of the prohibition contained in subparagraph (A), nor
any determination made in a rulemaking conducted under subpara-
graph (C), may be used as a defense in any action to enforce
any provision of this title other than this paragraph.

“(2) No person shall manufacture, import, offer to the public,
provide, or otherwise traffic in any technology, product, service,
device, component, or part thereof, that—

“(A) is primarily designed or produced for the purpose
of circumventing a technological measure that effectively con-
trols access to a work protected under this title;

“(B) has only limited commercially significant purpose or
use other than to circumvent a technological measure that
effectively controls access to a work protected under this title;
or
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“(C) is marketed by that person or another acting in concert
with that person with that person’s knowledge for use in cir-
cumventing a technological measure that effectively controls
access to a work protected under this title.

“(3) As used in this subsection—

“(A) to ‘circumvent a technological measure’ means to
descramble a scrambled work, to decrypt an encrypted work,
or otherwise to avoid, bypass, remove, deactivate, or impair
a technological measure, without the authority of the copyright
owner; and

“(B) a technological measure ‘effectively controls access to
a work’ if the measure, in the ordinary course of its operation,
requires the application of information, or a process or a treat-
ment, with the authority of the copyright owner, to gain access
to the work.

“(b) ADDITIONAL VIOLATIONS.—(1) No person shall manufacture,
import, offer to the public, provide, or otherwise traffic in any
technology, product, service, device, component, or part thereof,
that—

“(A) is primarily designed or produced for the purpose
of circumventing protection afforded by a technological measure
that effectively protects a right of a copyright owner under
this title in a work or a portion thereof;

“(B) has only limited commercially significant purpose or
use other than to circumvent protection afforded by a techno-
logical measure that effectively protects a right of a copyright
owner under this title in a work or a portion thereof; or

“(C) is marketed by that person or another acting in concert
with that person with that person’s knowledge for use in cir-
cumventing protection afforded by a technological measure that
effectively protects a right of a copyright owner under this
title in a work or a portion thereof.

“(2) As used in this subsection—

“(A) to ‘circumvent protection afforded by a technological
measure’ means avoiding, bypassing, removing, deactivating,
or otherwise impairing a technological measure; and

“(B) a technological measure ‘effectively protects a right
of a copyright owner under this title’ if the measure, in the
ordinary course of its operation, prevents, restricts, or otherwise
limits the exercise of a right of a copyright owner under this
title.

“(c) OTHER RIGHTS, ETC., NOT AFFECTED.—(1) Nothing in this
section shall affect rights, remedies, limitations, or defenses to
copyright infringement, including fair use, under this title.

“(2) Nothing in this section shall enlarge or diminish vicarious
or contributory liability for copyright infringement in connection
with any technology, product, service, device, component, or part
thereof.

“(3) Nothing in this section shall require that the design of,
or design and selection of parts and components for, a consumer
electronics, telecommunications, or computing product provide for
a response to any particular technological measure, so long as
such part or component, or the product in which such part or
component is integrated, does not otherwise fall within the prohibi-
tions of subsection (a)(2) or (b)(1).
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“(4) Nothing in this section shall enlarge or diminish any rights
of free speech or the press for activities using consumer electronics,
telecommunications, or computing products.

“(d) EXEMPTION FOR NONPROFIT LIBRARIES, ARCHIVES, AND EDU-
CATIONAL INSTITUTIONS.—(1) A nonprofit library, archives, or edu-
cational institution which gains access to a commercially exploited
copyrighted work solely in order to make a good faith determination
of whether to acquire a copy of that work for the sole purpose
of engaging in conduct permitted under this title shall not be
in violation of subsection (a)(1)(A). A copy of a work to which
access has been gained under this paragraph—

“(A) may not be retained longer than necessary to make
such good faith determination; and
“(B) may not be used for any other purpose.

“(2) The exemption made available under paragraph (1) shall
only apply with respect to a work when an identical copy of that
work is not reasonably available in another form.

“(3) A nonprofit library, archives, or educational institution
that willfully for the purpose of commercial advantage or financial
gain violates paragraph (1)—

“(A) shall, for the first offense, be subject to the civil
remedies under section 1203; and

“(B) shall, for repeated or subsequent offenses, in addition
to the civil remedies under section 1203, forfeit the exemption

provided under paragraph (1).

“(4) This subsection may not be used as a defense to a claim
under subsection (a)(2) or (b), nor may this subsection permit a
nonprofit library, archives, or educational institution to manufac-
ture, import, offer to the public, provide, or otherwise traffic in
any technology, product, service, component, or part thereof, which
circumvents a technological measure.

“(5) In order for a library or archives to qualify for the exemp-
tion under this subsection, the collections of that library or archives
shall be—

“(A) open to the public; or
“(B) available not only to researchers affiliated with the

library or archives or with the institution of which it is a

Faﬁ, but also to other persons doing research in a specialized

ield.

“(e) LAW ENFORCEMENT, INTELLIGENCE, AND OTHER GOVERN-
MENT ACTIVITIES.—This section does not prohibit any lawfully
authorized investigative, protective, information security, or intel-
ligence activity of an officer, agent, or employee of the United
States, a State, or a political subdivision of a State, or a person
acting pursuant to a contract with the United States, a State,
or a political subdivision of a State. For purposes of this subsection,
the term ‘information security’ means activities carried out in order
to identify and address the vulnerabilities of a government com-
puter, computer system, or computer network.

“(f) REVERSE ENGINEERING.—(1) Notwithstanding the provi-
sions of subsection (a)(1)(A), a person who has lawfully obtained
the right to use a copy of a computer program may circumvent
a technological measure that effectively controls access to a particu-
lar portion of that program for the sole purpose of identifying
and analyzing those elements of the program that are necessary
to achieve interoperability of an independently created computer
program with other programs, and that have not previously been
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readily available to the person engaging in the circumvention, to
the extent any such acts of identification and analysis do not
constitute infringement under this title.

“(2) Notwithstanding the provisions of subsections (a)(2) and
(b), a person may develop and employ technological means to cir-
cumvent a technological measure, or to circumvent protection
afforded by a technological measure, in order to enable the identi-
fication and analysis under paragraph (1), or for the purpose of
enabling interoperability of an independently created computer pro-
gram with other programs, if such means are necessary to achieve
such interoperability, to the extent that doing so does not constitute
infringement under this title.

“(3) The information acquired through the acts permitted under
paragraph (1), and the means permitted under paragraph (2), may
be made available to others if the person referred to in paragraph
(1) or (2), as the case may be, provides such information or means
solely for the purpose of enabling interoperability of an independ-
ently created computer program with other programs, and to the
extent that doing so does not constitute infringement under this
title or violate applicable law other than this section.

“(4) For purposes of this subsection, the term ‘interoperability’
means the ability of computer programs to exchange information,
and of such programs mutually to use the information which has
been exchanged.

“(g) ENCRYPTION RESEARCH.—

“(1) DEFINITIONS.—For purposes of this subsection—

“(A) the term ‘encryption research’ means activities
necessary to identify and analyze flaws and vulnerabilities
of encryption technologies applied to copyrighted works,
if these activities are conducted to advance the state of
knowledge in the field of encryption technology or to assist
in the development of encryption products; and

“(B) the term ‘encryption technology’ means the scram-
bling and descrambling of information using mathematical
formulas or algorithms.

“(2) PERMISSIBLE ACTS OF ENCRYPTION RESEARCH.—Not-
withstanding the provisions of subsection (a)(1)(A), it is not

a violation of that subsection for a person to circumvent a

technological measure as applied to a copy, phonorecord,

performance, or display of a published work in the course
of an act of good faith encryption research if—

“(A) the person lawfully obtained the encrypted copy,
phonorecord, performance, or display of the published work;

“(B) such act is necessary to conduct such encryption
research;

“(C) the person made a good faith effort to obtain
authorization before the circumvention; and

“(D) such act does not constitute infringement under
this title or a violation of applicable law other than this
section, including section 1030 of title 18 and those provi-
sions of title 18 amended by the Computer Fraud and
Abuse Act of 1986.

“(3) FACTORS IN DETERMINING EXEMPTION.—In determining
whether a person qualifies for the exemption under paragraph

(2), the factors to be considered shall include—

“(A) whether the information derived from the
encryption research was disseminated, and if so, whether
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it was disseminated in a manner reasonably calculated
to advance the state of knowledge or development of
encryption technology, versus whether it was disseminated
in a manner that facilitates infringement under this title
or a violation of applicable law other than this section,
including a violation of privacy or breach of security;

“(B) whether the person is engaged in a legitimate
course of study, is employed, or is appropriately trained
or experienced, in the field of encryption technology; and

“(C) whether the person provides the copyright owner
of the work to which the technological measure is applied
with notice of the findings and documentation of the
research, and the time when such notice is provided.

“(4) USE OF TECHNOLOGICAL MEANS FOR RESEARCH ACTIVI-
TIES.—Notwithstanding the provisions of subsection (a)(2), it
is not a violation of that subsection for a person to—

“(A) develop and employ technological means to cir-
cumvent a technological measure for the sole purpose of
that person performing the acts of good faith encryption
research described in paragraph (2); and

“(B) provide the technological means to another person
with whom he or she is working collaboratively for the
purpose of conducting the acts of good faith encryption
research described in paragraph (2) or for the purpose
of having that other person verify his or her acts of good
faith encryption research described in paragraph (2).

“(5) REPORT TO CONGRESS.—Not later than 1 year after
the date of the enactment of this chapter, the Register of
Copyrights and the Assistant Secretary for Communications
and Information of the Department of Commerce shall jointly
report to the Congress on the effect this subsection has had
on—

“(A) encryption research and the development of
encryption technology;

“(B) the adequacy and effectiveness of technological
measures designed to protect copyrighted works; and

“(C) protection of copyright owners against the
unauthorized access to their encrypted copyrighted works.

The report shall include legislative recommendations, if any.
“(h) EXCEPTIONS REGARDING MINORS.—In applying subsection

(a) to a component or part, the court may consider the necessity
for its intended and actual incorporation in a technology, product,
service, or device, which—

“(1) does not itself violate the provisions of this title; and

“(2) has the sole purpose to prevent the access of minors
to material on the Internet.
“(1) PROTECTION OF PERSONALLY IDENTIFYING INFORMATION.—

(1) CIRCUMVENTION PERMITTED.—Notwithstanding the
provisions of subsection (a)(1)(A), it is not a violation of that
subsection for a person to circumvent a technological measure
thfilt efffectively controls access to a work protected under this
title, if—

“(A) the technological measure, or the work it protects,
contains the capability of collecting or disseminating
personally identifying information reflecting the online
activities of a natural person who seeks to gain access
to the work protected;
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“(B) in the normal course of its operation, the techno-
logical measure, or the work it protects, collects or dissemi-
nates personally identifying information about the person
who seeks to gain access to the work protected, without
providing conspicuous notice of such collection or dissemi-
nation to such person, and without providing such person
with the capability to prevent or restrict such collection
or dissemination;

“(C) the act of circumvention has the sole effect of
identifying and disabling the capability described in
subparagraph (A), and has no other effect on the ability
of any person to gain access to any work; and

“(D) the act of circumvention is carried out solely for
the purpose of preventing the collection or dissemination
of personally identifying information about a natural per-
son who seeks to gain access to the work protected, and
is not in violation of any other law.

“(2)  INAPPLICABILITY TO CERTAIN TECHNOLOGICAL
MEASURES.—This subsection does not apply to a technological
measure, or a work it protects, that does not collect or dissemi-
nate personally identifying information and that is disclosed
to a user as not having or using such capability.

“(j) SECURITY TESTING.—

“(1) DEFINITION.—For purposes of this subsection, the term
‘security testing’ means accessing a computer, computer system,
or computer network, solely for the purpose of good faith test-
ing, investigating, or correcting, a security flaw or vulnerability,
with the authorization of the owner or operator of such com-
puter, computer system, or computer network.

“(2) PERMISSIBLE ACTS OF SECURITY TESTING.—Notwith-
standing the provisions of subsection (a)(1)(A), it is not a viola-
tion of that subsection for a person to engage in an act of
security testing, if such act does not constitute infringement
under this title or a violation of applicable law other than
this section, including section 1030 of title 18 and those provi-
sions of title 18 amended by the Computer Fraud and Abuse
Act of 1986.

“(3) FACTORS IN DETERMINING EXEMPTION.—In determining
whether a person qualifies for the exemption under paragraph
(2), the factors to be considered shall include—

“(A) whether the information derived from the security
testing was used solely to promote the security of the
owner or operator of such computer, computer system or
computer network, or shared directly with the developer
of such computer, computer system, or computer network;
and

“(B) whether the information derived from the security
testing was used or maintained in a manner that does
not facilitate infringement under this title or a violation
of applicable law other than this section, including a viola-
tion of privacy or breach of security.

“(4) USE OF TECHNOLOGICAL MEANS FOR SECURITY TEST-
ING.—Notwithstanding the provisions of subsection (a)(2), it
is not a violation of that subsection for a person to develop,
produce, distribute or employ technological means for the sole
purpose of performing the acts of security testing described
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in subsection (2), provided such technological means does not
otherwise violate section (a)(2).
“(k) CERTAIN ANALOG DEVICES AND CERTAIN TECHNOLOGICAL
MEASURES.—
“(1) CERTAIN ANALOG DEVICES.—

“(A) Effective 18 months after the date of the enact-
ment of this chapter, no person shall manufacture, import,
offer to the public, provide or otherwise traffic in any—

“(i) VHS format analog video cassette recorder
unless such recorder conforms to the automatic gain
control copy control technology;

“(ii) 8mm format analog video cassette camcorder
unless such camcorder conforms to the automatic gain
control technology;

“(iii) Beta format analog video cassette recorder,
unless such recorder conforms to the automatic gain
control copy control technology, except that this
requirement shall not apply until there are 1,000 Beta
format analog video cassette recorders sold in the
United States in any one calendar year after the date
of the enactment of this chapter;

“(iv) 8mm format analog video cassette recorder
that is not an analog video cassette camcorder, unless
such recorder conforms to the automatic gain control
copy control technology, except that this requirement
shall not apply until there are 20,000 such recorders
sold in the United States in any one calendar year
after the date of the enactment of this chapter; or

“(v) analog video cassette recorder that records
using an NTSC format video input and that is not
otherwise covered under clauses (i) through (iv), unless
such device conforms to the automatic gain control
copy control technology.

“(B) Effective on the date of the enactment of this
chapter, no person shall manufacture, import, offer to the
public, provide or otherwise traffic in—

“(1) any VHS format analog video cassette recorder
or any 8mm format analog video cassette recorder if
the design of the model of such recorder has been
modified after such date of enactment so that a model
of recorder that previously conformed to the automatic
gain control copy control technology no longer conforms
to such technology; or

“i1) any VHS format analog video -cassette
recorder, or any 8mm format analog video cassette
recorder that is not an 8mm analog video cassette
camcorder, if the design of the model of such recorder
has been modified after such date of enactment so
that a model of recorder that previously conformed
to the four-line colorstripe copy control technology no
longer conforms to such technology.

Manufacturers that have not previously manufactured or
sold a VHS format analog video cassette recorder, or an
8mm format analog cassette recorder, shall be required
to conform to the four-line colorstripe copy control tech-
nology in the initial model of any such recorder manufac-
tured after the date of the enactment of this chapter,
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and thereafter to continue conforming to the four-line
colorstripe copy control technology. For purposes of this
subparagraph, an analog video cassette recorder ‘conforms
to’ the four-line colorstripe copy control technology if it
records a signal that, when played back by the playback
function of that recorder in the normal viewing mode,
exhibits, on a reference display device, a display containing
distracting visible lines through portions of the viewable
picture.

“(2) CERTAIN ENCODING RESTRICTIONS.—No person shall
apply the automatic gain control copy control technology or
colorstripe copy control technology to prevent or limit consumer
copying except such copying—

“(A) of a single transmission, or specified group of
transmissions, of live events or of audiovisual works for
which a member of the public has exercised choice in
selecting the transmissions, including the content of the
transmissions or the time of receipt of such transmissions,
or both, and as to which such member is charged a separate
fee for each such transmission or specified group of trans-
missions;

“B) from a copy of a transmission of a live event
or an audiovisual work if such transmission is provided
by a channel or service where payment is made by a
member of the public for such channel or service in the
form of a subscription fee that entitles the member of
the public to receive all of the programming contained
in such channel or service;

“(C) from a physical medium containing one or more
prerecorded audiovisual works; or

“D) from a copy of a transmission described in
subparagraph (A) or from a copy made from a physical
medium described in subparagraph (C).

In the event that a transmission meets both the conditions
set forth in subparagraph (A) and those set forth in subpara-
graph (B), the transmission shall be treated as a transmission
described in subparagraph (A).

“(3) INAPPLICABILITY.—This subsection shall not—

“(A) require any analog video cassette camcorder to
conform to the automatic gain control copy control tech-
nology with respect to any video signal received through
a camera lens;

“(B) apply to the manufacture, importation, offer for
sale, provision of, or other trafficking in, any professional
analog video cassette recorder; or

“(C) apply to the offer for sale or provision of, or
other trafficking in, any previously owned analog video
cassette recorder, if such recorder was legally manufactured
and sold when new and not subsequently modified in viola-
tion of paragraph (1)(B).

“(4) DEFINITIONS.—For purposes of this subsection:

“(A) An ‘analog video cassette recorder’ means a device
that records, or a device that includes a function that
records, on electromagnetic tape in an analog format the
electronic impulses produced by the video and audio por-
tions of a television program, motion picture, or other form
of audiovisual work.
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“(B) An ‘analog video cassette camcorder’ means an
analog video cassette recorder that contains a recording
function that operates through a camera lens and through
a video input that may be connected with a television
or other video playback device.

“(C) An analog video cassette recorder ‘conforms’ to
the automatic gain control copy control technology if it—

“(i) detects one or more of the elements of such
technology and does not record the motion picture or
transmission protected by such technology; or

“(ii) records a signal that, when played back, exhib-
its a meaningfully distorted or degraded display.

“D) The term ‘professional analog video cassette
recorder’ means an analog video cassette recorder that
is designed, manufactured, marketed, and intended for use
by a person who regularly employs such a device for a
lawful business or industrial use, including making,
performing, displaying, distributing, or transmitting copies
of motion pictures on a commercial scale.

“(E) The terms ‘VHS format’, ‘8mm format’, ‘Beta for-
mat’, ‘automatic gain control copy control technology’,
‘colorstripe copy control technology’, ‘four-line version of
the colorstripe copy control technology’, and ‘NTSC’ have
the meanings that are commonly understood in the con-
sumer electronics and motion picture industries as of the
date of the enactment of this chapter.

“(5) VIOLATIONS.—Any violation of paragraph (1) of this
subsection shall be treated as a violation of subsection (b)(1)
of this section. Any violation of paragraph (2) of this subsection
shall be deemed an ‘act of circumvention’ for the purposes
of section 1203(c)(3)(A) of this chapter.

“§1202. Integrity of copyright management information

“(a) FALSE COPYRIGHT MANAGEMENT INFORMATION.—No person
shall knowingly and with the intent to induce, enable, facilitate,
or conceal infringement—

“(1) provide copyright management information that is
false, or

“(2) distribute or import for distribution copyright manage-
ment information that is false.

“(b) REMOVAL OR ALTERATION OF COPYRIGHT MANAGEMENT
INFORMATION.—No person shall, without the authority of the copy-
right owner or the law—

“(1) intentionally remove or alter any copyright manage-
ment information,

“(2) distribute or import for distribution copyright manage-
ment information knowing that the copyright management
information has been removed or altered without authority
of the copyright owner or the law, or

“(3) distribute, import for distribution, or publicly perform
works, copies of works, or phonorecords, knowing that copyright
management information has been removed or altered without
authority of the copyright owner or the law,

knowing, or, with respect to civil remedies under section 1203,
having reasonable grounds to know, that it will induce, enable,
facilitate, or conceal an infringement of any right under this title.
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“(c) DEFINITION.—As used in this section, the term ‘copyright
management information’ means any of the following information
conveyed in connection with copies or phonorecords of a work or
performances or displays of a work, including in digital form, except
that such term does not include any personally identifying informa-
tion about a user of a work or of a copy, phonorecord, performance,
or display of a work:

“(1) The title and other information identifying the work,
including the information set forth on a notice of copyright.

“(2) The name of, and other identifying information about,
the author of a work.

“(3) The name of, and other identifying information about,
the copyright owner of the work, including the information
set forth in a notice of copyright.

“(4) With the exception of public performances of works
by radio and television broadcast stations, the name of, and
other identifying information about, a performer whose
performance is fixed in a work other than an audiovisual work.

“5) With the exception of public performances of works
by radio and television broadcast stations, in the case of an
audiovisual work, the name of, and other identifying informa-
tion about, a writer, performer, or director who is credited
in the audiovisual work.

“(6) Terms and conditions for use of the work.

“7) Identifying numbers or symbols referring to such
information or links to such information.

“(8) Such other information as the Register of Copyrights
may prescribe by regulation, except that the Register of Copy-
rights may not require the provision of any information concern-
ing the user of a copyrighted work.

“(d) LAW ENFORCEMENT, INTELLIGENCE, AND OTHER GOVERN-
MENT ACTIVITIES.—This section does not prohibit any lawfully
authorized investigative, protective, information security, or intel-
ligence activity of an officer, agent, or employee of the United
States, a State, or a political subdivision of a State, or a person
acting pursuant to a contract with the United States, a State,
or a political subdivision of a State. For purposes of this subsection,
the term ‘information security’ means activities carried out in order
to identify and address the vulnerabilities of a government com-
puter, computer system, or computer network.

“(e) LIMITATIONS ON LIABILITY.—

“(1) ANALOG TRANSMISSIONS.—In the case of an analog
transmission, a person who is making transmissions in its
capacity as a broadcast station, or as a cable system, or someone
who provides programming to such station or system, shall
not be liable for a violation of subsection (b) if—

“(A) avoiding the activity that constitutes such viola-
tion is not technically feasible or would create an undue
financial hardship on such person; and

“(B) such person did not intend, by engaging in such
activity, to induce, enable, facilitate, or conceal infringe-
ment of a right under this title.

“(2) DIGITAL TRANSMISSIONS.—

“(A) If a digital transmission standard for the place-
ment of copyright management information for a category
of works is set in a voluntary, consensus standard-setting
process involving a representative cross-section of broadcast
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stations or cable systems and copyright owners of a cat-
egory of works that are intended for public performance
by such stations or systems, a person identified in para-
graph (1) shall not be liable for a violation of subsection
(b) with respect to the particular copyright management
information addressed by such standard if—

“(1) the placement of such information by someone
other than such person is not in accordance with such
standard; and

“(i1) the activity that constitutes such violation
is not intended to induce, enable, facilitate, or conceal
infringement of a right under this title.

“(B) Until a digital transmission standard has been
set pursuant to subparagraph (A) with respect to the place-
ment of copyright management information for a category
or works, a person identified in paragraph (1) shall not
be liable for a violation of subsection (b) with respect to
such copyright management information, if the activity
that constitutes such violation is not intended to induce,
enable, facilitate, or conceal infringement of a right under
this title, and if—

“(1) the transmission of such information by such
person would result in a perceptible visual or aural
degradation of the digital signal; or

“(ii) the transmission of such information by such
person would conflict with—

“I) an applicable government regulation
relating to transmission of information in a digital
signal;

“II) an applicable industry-wide standard
relating to the transmission of information in a
digital signal that was adopted by a voluntary
consensus standards body prior to the effective
date of this chapter; or

“(III) an applicable industry-wide standard
relating to the transmission of information in a
digital signal that was adopted in a voluntary,
consensus standards-setting process open to
participation by a representative cross-section of
broadcast stations or cable systems and copyright
owners of a category of works that are intended
for public performance by such stations or systems.

“(3) DEFINITIONS.—As used in this subsection—

“(A) the term ‘broadcast station’ has the meaning given
that term in section 3 of the Communications Act of 1934
(47 U.S.C. 153); and

“(B) the term ‘cable system’ has the meaning given
that term in section 602 of the Communications Act of
1934 (47 U.S.C. 522).

“§1208. Civil remedies

“(a) CrviL. ACTIONS.—Any person injured by a violation of

section 1201 or 1202 may bring a civil action in an appropriate
United States district court for such violation.

“(b) POWERS OF THE COURT.—In an action brought under

subsection (a), the court—
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“(1) may grant temporary and permanent injunctions on
such terms as it deems reasonable to prevent or restrain a
violation, but in no event shall impose a prior restraint on
free speech or the press protected under the 1st amendment
to the Constitution;

“(2) at any time while an action is pending, may order
the impounding, on such terms as it deems reasonable, of
any device or product that is in the custody or control of
the alleged violator and that the court has reasonable cause
to believe was involved in a violation;

“(3) may award damages under subsection (c);

“(4) in its discretion may allow the recovery of costs by
or against any party other than the United States or an officer
thereof;

“(5) in its discretion may award reasonable attorney’s fees
to the prevailing party; and

“(6) may, as part of a final judgment or decree finding
a violation, order the remedial modification or the destruction
of any device or product involved in the violation that is in
the custody or control of the violator or has been impounded
under paragraph (2).

“(c) AWARD OF DAMAGES.—

“(1) IN GENERAL.—Except as otherwise provided in this
title, a person committing a violation of section 1201 or 1202
is liable for either—

“(A) the actual damages and any additional profits
of the violator, as provided in paragraph (2), or
“(B) statutory damages, as provided in paragraph (3).

“(2) ActuAL DAMAGES.—The court shall award to the
complaining party the actual damages suffered by the party
as a result of the violation, and any profits of the violator
that are attributable to the violation and are not taken into
account in computing the actual damages, if the complaining
party elects such damages at any time before final judgment
is entered.

“(3) STATUTORY DAMAGES.—(A) At any time before final
judgment is entered, a complaining party may elect to recover
an award of statutory damages for each violation of section
1201 in the sum of not less than $200 or more than $2,500
per act of circumvention, device, product, component, offer,
or performance of service, as the court considers just.

“B) At any time before final judgment is entered, a
complaining party may elect to recover an award of statutory
damages for each violation of section 1202 in the sum of not
less than $2,500 or more than $25,000.

“(4) REPEATED VIOLATIONS.—In any case in which the
injured party sustains the burden of proving, and the court
finds, that a person has violated section 1201 or 1202 within
3 years after a final judgment was entered against the person
for another such violation, the court may increase the award
of damages up to triple the amount that would otherwise be
awarded, as the court considers just.

“(5) INNOCENT VIOLATIONS.—

“(A) IN GENERAL.—The court in its discretion may
reduce or remit the total award of damages in any case
in which the violator sustains the burden of proving, and
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the court finds, that the violator was not aware and had
no reason to believe that its acts constituted a violation.

“(B) NONPROFIT LIBRARY, ARCHIVES, OR EDUCATIONAL
INSTITUTIONS.—In the case of a nonprofit library, archives,
or educational institution, the court shall remit damages
in any case in which the library, archives, or educational
institution sustains the burden of proving, and the court
finds, that the library, archives, or educational institution
was not aware and had no reason to believe that its acts
constituted a violation.

“§1204. Criminal offenses and penalties

“(a) IN GENERAL.—Any person who violates section 1201 or
1202 willfully and for purposes of commercial advantage or private
financial gain—

“(1) shall be fined not more than $500,000 or imprisoned
for not more than 5 years, or both, for the first offense; and
“(2) shall be fined not more than $1,000,000 or imprisoned
for not more than 10 years, or both, for any subsequent offense.

“(b) LIMITATION FOR NONPROFIT LIBRARY, ARCHIVES, OR EDU-
CATIONAL INSTITUTION.—Subsection (a) shall not apply to a non-
profit library, archives, or educational institution.

“(c) STATUTE OF LIMITATIONS.—No criminal proceeding shall
be brought under this section unless such proceeding is commenced
within 5 years after the cause of action arose.

“§1205. Savings clause

“Nothing in this chapter abrogates, diminishes, or weakens
the provisions of, nor provides any defense or element of mitigation
in a criminal prosecution or civil action under, any Federal or
State law that prevents the violation of the privacy of an individual
in connection with the individual’s use of the Internet.”.

(b) CONFORMING AMENDMENT.—The table of chapters for title
17, United States Code, is amended by adding after the item relat-
ing to chapter 11 the following:

“12. Copyright Protection and Management Systems ....................cccuoee... 1201”.

SEC. 104. EVALUATION OF IMPACT OF COPYRIGHT LAW AND AMEND-
MENTS ON ELECTRONIC COMMERCE AND TECHNO-
LOGICAL DEVELOPMENT.

(a) EVALUATION BY THE REGISTER OF COPYRIGHTS AND THE
ASSISTANT SECRETARY FOR COMMUNICATIONS AND INFORMATION.—
The Register of Copyrights and the Assistant Secretary for Commu-
nications and Information of the Department of Commerce shall
jointly evaluate—

(1) the effects of the amendments made by this title and
the development of electronic commerce and associated tech-
nology on the operation of sections 109 and 117 of title 17,
United States Code; and

(2) the relationship between existing and emergent tech-
nology and the operation of sections 109 and 117 of title 17,
United States Code.

(b) REPORT TO CONGRESS.—The Register of Copyrights and
the Assistant Secretary for Communications and Information of
the Department of Commerce shall, not later than 24 months after
the date of the enactment of this Act, submit to the Congress
a joint report on the evaluation conducted under subsection (a),
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including any legislative recommendations the Register and the
Assistant Secretary may have.

SEC. 105. EFFECTIVE DATE. 17 USC 101 note.

(a) IN GENERAL.—Except as otherwise provided in this title,
this title and the amendments made by this title shall take effect
on the date of the enactment of this Act.

(b) AMENDMENTS RELATING TO CERTAIN INTERNATIONAL AGREE-
MENTS.—(1) The following shall take effect upon the entry into
force of the WIPO Copyright Treaty with respect to the United
States:

(A) Paragraph (5) of the definition of “international agree-
ment” contained in section 101 of title 17, United States Code,
as amended by section 102(a)(4) of this Act.

(B) The amendment made by section 102(a)(6) of this Act.

(C) Subparagraph (C) of section 104A(h)(1) of title 17,
Knited States Code, as amended by section 102(c)(1) of this

ct.

(D) Subparagraph (C) of section 104A(h)(3) of title 17,
United States Code, as amended by section 102(c)(2) of this
Act.

(2) The following shall take effect upon the entry into force
of the WIPO Performances and Phonograms Treaty with respect
to the United States:

(A) Paragraph (6) of the definition of “international agree-
ment” contained in section 101 of title 17, United States Code,
as amended by section 102(a)(4) of this Act.

(B) The amendment made by section 102(a)(7) of this Act.

(C) The amendment made by section 102(b)(2) of this Act.

(D) Subparagraph (D) of section 104A(h)(1) of title 17,
Knited States Code, as amended by section 102(c)(1) of this

ct.

(E) Subparagraph (D) of section 104A(h)(3) of title 17,
Knited States Code, as amended by section 102(c)(2) of this

ct.

A (F) The amendments made by section 102(c)(3) of this

ct.

TITLE II—ONLINE COPYRIGHT Ontine Copyright
INFRINGEMENT LIABILITY LIMITATION ™
SEC. 201. SHORT TITLE. 17 USC 101 note.

This title may be cited as the “Online Copyright Infringement
Liability Limitation Act”.

SEC. 202. LIMITATIONS ON LIABILITY FOR COPYRIGHT INFRINGE-
MENT.

(a) IN GENERAL.—Chapter 5 of title 17, United States Code,

is amended by adding after section 511 the following new section:

“§512. Limitations on liability relating to material online

“(a) TRANSITORY DIGITAL NETWORK COMMUNICATIONS.—A serv-
ice provider shall not be liable for monetary relief, or, except as
provided in subsection (j), for injunctive or other equitable relief,

470



112 STAT. 2878

PUBLIC LAW 105-304—OCT. 28, 1998

for infringement of copyright by reason of the provider’s transmit-
ting, routing, or providing connections for, material through a sys-
tem or network controlled or operated by or for the service provider,
or by reason of the intermediate and transient storage of that
material in the course of such transmitting, routing, or providing
connections, if—

“(1) the transmission of the material was initiated by or
at the direction of a person other than the service provider;

“(2) the transmission, routing, provision of connections,
or storage is carried out through an automatic technical process
without selection of the material by the service provider;

“(3) the service provider does not select the recipients of
the material except as an automatic response to the request
of another person;

“(4) no copy of the material made by the service provider
in the course of such intermediate or transient storage is main-
tained on the system or network in a manner ordinarily acces-
sible to anyone other than anticipated recipients, and no such
copy is maintained on the system or network in a manner
ordinarily accessible to such anticipated recipients for a longer
period than is reasonably necessary for the transmission, rout-
ing, or provision of connections; and

“(5) the material is transmitted through the system or
network without modification of its content.

“(b) SYSTEM CACHING.—

“(1) LIMITATION ON LIABILITY.—A service provider shall
not be liable for monetary relief, or, except as provided in
subsection (j), for injunctive or other equitable relief, for
infringement of copyright by reason of the intermediate and
temporary storage of material on a system or network controlled
or operated by or for the service provider in a case in which—

“(A) the material is made available online by a person
other than the service provider;

“(B) the material is transmitted from the person
described in subparagraph (A) through the system or net-
work to a person other than the person described in
subparagraph (A) at the direction of that other person;
and

“(C) the storage is carried out through an automatic
technical process for the purpose of making the material
available to users of the system or network who, after
the material is transmitted as described in subparagraph
(B), request access to the material from the person
described in subparagraph (A),

if the conditions set forth in paragraph (2) are met.

(2) ConDITIONS.—The conditions referred to in paragraph
(1) are that—

“(A) the material described in paragraph (1) is
transmitted to the subsequent users described in paragraph
(1)(C) without modification to its content from the manner
in which the material was transmitted from the person
described in paragraph (1)(A);

“(B) the service provider described in paragraph (1)
complies with rules concerning the refreshing, reloading,
or other updating of the material when specified by the
person making the material available online in accordance
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with a generally accepted industry standard data commu-
nications protocol for the system or network through which
that person makes the material available, except that this
subparagraph applies only if those rules are not used by
the person described in paragraph (1)(A) to prevent or
unreasonably impair the intermediate storage to which
this subsection applies;

“(C) the service provider does not interfere with the
ability of technology associated with the material to return
to the person described in paragraph (1)(A) the information
that would have been available to that person if the mate-
rial had been obtained by the subsequent users described
in paragraph (1)(C) directly from that person, except that
this subparagraph applies only if that technology—

“(i) does not significantly interfere with the
performance of the provider’s system or network or
with the intermediate storage of the material;

“(ii) is consistent with generally accepted industry
standard communications protocols; and

“(iii) does not extract information from the provid-
er’'s system or network other than the information
that would have been available to the person described
in paragraph (1)(A) if the subsequent users had gained
access to the material directly from that person;

“D) if the person described in paragraph (1)(A) has
in effect a condition that a person must meet prior to
having access to the material, such as a condition based
on payment of a fee or provision of a password or other
information, the service provider permits access to the
stored material in significant part only to users of its
system or network that have met those conditions and
only in accordance with those conditions; and

“(E) if the person described in paragraph (1)(A) makes
that material available online without the authorization
of the copyright owner of the material, the service provider
responds expeditiously to remove, or disable access to, the
material that is claimed to be infringing upon notification
of claimed infringement as described in subsection (c)(3),
except that this subparagraph applies only if—

“(i) the material has previously been removed from
the originating site or access to it has been disabled,
or a court has ordered that the material be removed
from the originating site or that access to the material
on the originating site be disabled; and

“(i1) the party giving the notification includes in
the notification a statement confirming that the
material has been removed from the originating site
or access to it has been disabled or that a court has
ordered that the material be removed from the origi-
nating site or that access to the material on the origi-
nating site be disabled.

“(c) INFORMATION RESIDING ON SYSTEMS OR NETWORKS AT
DIRECTION OF USERS.—

“(1) IN GENERAL.—A service provider shall not be liable
for monetary relief, or, except as provided in subsection (),
for injunctive or other equitable relief, for infringement of copy-
right by reason of the storage at the direction of a user of
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material that resides on a system or network controlled or
operated by or for the service provider, if the service provider—

“(A)13) does not have actual knowledge that the mate-
rial or an activity using the material on the system or
network is infringing;

“(ii) in the absence of such actual knowledge, is not
aware of facts or circumstances from which infringing activ-
ity is apparent; or

“(i1i) upon obtaining such knowledge or awareness, acts
expeditiously to remove, or disable access to, the material,

“(B) does not receive a financial benefit directly attrib-
utable to the infringing activity, in a case in which the
service provider has the right and ability to control such
activity; and

“(C) upon notification of claimed infringement as
described in paragraph (3), responds expeditiously to
remove, or disable access to, the material that is claimed
to be infringing or to be the subject of infringing activity.
“(2) DESIGNATED AGENT.—The limitations on liability estab-

lished in this subsection apply to a service provider only if
the service provider has designated an agent to receive notifica-
tions of claimed infringement described in paragraph (3), by
making available through its service, including on its website
in a location accessible to the public, and by providing to
the Copyright Office, substantially the following information:

“(A) the name, address, phone number, and electronic
mail address of the agent.

“(B) other contact information which the Register of
Copyrights may deem appropriate.

Records. The Register of Copyrights shall maintain a current directory
Plllcbhc p of agents available to the public for inspection, including
miormation.

through the Internet, in both electronic and hard copy formats,
and may require payment of a fee by service providers to
cover the costs of maintaining the directory.

“(3) ELEMENTS OF NOTIFICATION.—

“(A) To be effective under this subsection, a notification
of claimed infringement must be a written communication
provided to the designated agent of a service provider that
includes substantially the following:

“(i) A physical or electronic signature of a person
authorized to act on behalf of the owner of an exclusive
right that is allegedly infringed.

“(i1) Identification of the copyrighted work claimed
to have been infringed, or, if multiple copyrighted
works at a single online site are covered by a single
notification, a representative list of such works at that
site.

“(iii) Identification of the material that is claimed
to be infringing or to be the subject of infringing activ-
ity and that is to be removed or access to which is
to be disabled, and information reasonably sufficient
to permit the service provider to locate the material.

“(iv) Information reasonably sufficient to permit
the service provider to contact the complaining party,
such as an address, telephone number, and, if avail-
able, an electronic mail address at which the complain-
ing party may be contacted.
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“(v) A statement that the complaining party has
a good faith belief that use of the material in the
manner complained of is not authorized by the copy-
right owner, its agent, or the law.

“(vi) A statement that the information in the
notification is accurate, and under penalty of perjury,
that the complaining party is authorized to act on
behalf of the owner of an exclusive right that is alleg-
edly infringed.

“(B)(1) Subject to clause (ii), a notification from a copy-
right owner or from a person authorized to act on behalf
of the copyright owner that fails to comply substantially
with the provisions of subparagraph (A) shall not be consid-
ered under paragraph (1)(A) in determining whether a
service provider has actual knowledge or is aware of facts
or circumstances from which infringing activity is apparent.

“(i1) In a case in which the notification that is provided
to the service provider’s designated agent fails to comply
substantially with all the provisions of subparagraph (A)
but substantially complies with clauses (ii), (iii), and (iv)
of subparagraph (A), clause (i) of this subparagraph applies
only if the service provider promptly attempts to contact
the person making the notification or takes other reason-
able steps to assist in the receipt of notification that
substantially complies with all the provisions of subpara-
graph (A).

“(d) INFORMATION LOCATION TOOLS.—A service provider shall
not be liable for monetary relief, or, except as provided in subsection
(j), for injunctive or other equitable relief, for infringement of copy-
right by reason of the provider referring or linking users to an
online location containing infringing material or infringing activity,
by using information location tools, including a directory, index,
reference, pointer, or hypertext link, if the service provider—

“(1)(A) does not have actual knowledge that the material
or activity is infringing;

“(B) 1n the absence of such actual knowledge, is not aware
of facts or circumstances from which infringing activity is
apparent; or

“(C) upon obtaining such knowledge or awareness, acts
expeditiously to remove, or disable access to, the material;

“(2) does not receive a financial benefit directly attributable
to the infringing activity, in a case in which the service provider
has the right and ability to control such activity; and

“(3) upon notification of claimed infringement as described
in subsection (c)(3), responds expeditiously to remove, or disable
access to, the material that is claimed to be infringing or
to be the subject of infringing activity, except that, for purposes
of this paragraph, the information described in subsection
(c)(3)(A)(1ii) shall be identification of the reference or link, to
material or activity claimed to be infringing, that is to be
removed or access to which is to be disabled, and information
reasonably sufficient to permit the service provider to locate
that reference or link.

“(e) LIMITATION ON LIABILITY OF NONPROFIT EDUCATIONAL
INSTITUTIONS.—(1) When a public or other nonprofit institution
of higher education is a service provider, and when a faculty mem-
ber or graduate student who is an employee of such institution
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Applicability.

is performing a teaching or research function, for the purposes
of subsections (a) and (b) such faculty member or graduate student
shall be considered to be a person other than the institution, and
for the purposes of subsections (¢) and (d) such faculty member’s
or graduate student’s knowledge or awareness of his or her infring-
ing activities shall not be attributed to the institution, if—

“(A) such faculty member’s or graduate student’s infringing
activities do not involve the provision of online access to instruc-
tional materials that are or were required or recommended,
within the preceding 3-year period, for a course taught at
the institution by such faculty member or graduate student;

“(B) the institution has not, within the preceding 3-year
period, received more than two notifications described in sub-
section (c)(3) of claimed infringement by such faculty member
or graduate student, and such notifications of claimed infringe-
ment were not actionable under subsection (f); and

“(C) the institution provides to all users of its system
or network informational materials that accurately describe,
and promote compliance with, the laws of the United States
relating to copyright.

“(2) INJUNCTIONS.—For the purposes of this subsection, the
limitations on injunctive relief contained in subsections (j)(2) and
(7)(3), but not those in (j)(1), shall apply.

“(f) MISREPRESENTATIONS.—Any person who knowingly materi-
ally misrepresents under this section—

“(1) that material or activity is infringing, or

“(2) that material or activity was removed or disabled by
mistake or misidentification,

shall be liable for any damages, including costs and attorneys’
fees, incurred by the alleged infringer, by any copyright owner
or copyright owner’s authorized licensee, or by a service provider,
who is injured by such misrepresentation, as the result of the
service provider relying upon such misrepresentation in removing
or disabling access to the material or activity claimed to be infring-
ing, or in replacing the removed material or ceasing to disable
access to it.

“(g) REPLACEMENT OF REMOVED OR DISABLED MATERIAL AND
LIMITATION ON OTHER LIABILITY.—

“(1) NO LIABILITY FOR TAKING DOWN GENERALLY.—Subject
to paragraph (2), a service provider shall not be liable to any
person for any claim based on the service provider’s good faith
disabling of access to, or removal of, material or activity claimed
to be infringing or based on facts or circumstances from which
infringing activity is apparent, regardless of whether the mate-
rial or activity is ultimately determined to be infringing.

“(2) EXcepTION.—Paragraph (1) shall not apply with
respect to material residing at the direction of a subscriber
of the service provider on a system or network controlled or
operated by or for the service provider that is removed, or
to which access is disabled by the service provider, pursuant
to a notice provided under subsection (¢)(1)(C), unless the serv-
ice provider—

“(A) takes reasonable steps promptly to notify the
subscriber that it has removed or disabled access to the
material;
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“(B) upon receipt of a counter notification described
in paragraph (3), promptly provides the person who pro-
vided the notification under subsection (c)(1)(C) with a
copy of the counter notification, and informs that person
that it will replace the removed material or cease disabling
access to it in 10 business days; and

“(C) replaces the removed material and ceases dis-
abling access to it not less than 10, nor more than 14,
business days following receipt of the counter notice, unless
its designated agent first receives notice from the person
who submitted the notification under subsection (c)(1)(C)
that such person has filed an action seeking a court order
to restrain the subscriber from engaging in infringing activ-
ity relating to the material on the service provider’s system
or network.

“(3) CONTENTS OF COUNTER NOTIFICATION.—To be effective
under this subsection, a counter notification must be a written
communication provided to the service provider’s designated
agent that includes substantially the following:

“(A) A physical or electronic signature of the subscriber.

“(B) Identification of the material that has been
removed or to which access has been disabled and the
location at which the material appeared before it was
removed or access to it was disabled.

“(C) A statement under penalty of perjury that the
subscriber has a good faith belief that the material was
removed or disabled as a result of mistake or
misidentification of the material to be removed or disabled.

“(D) The subscriber’s name, address, and telephone
number, and a statement that the subscriber consents to
the jurisdiction of Federal District Court for the judicial
district in which the address is located, or if the subscriber’s
address is outside of the United States, for any judicial
district in which the service provider may be found, and
that the subscriber will accept service of process from the
person who provided notification under subsection (c)(1)(C)
or an agent of such person.

“(4) LIMITATION ON OTHER LIABILITY.—A service provider’s
compliance with paragraph (2) shall not subject the service
provider to liability for copyright infringement with respect
to the material identified in the notice provided under sub-
section (c)(1)(C).

“(h) SUBPOENA TO IDENTIFY INFRINGER.—

“(1) REQUEST.—A copyright owner or a person authorized
to act on the owner’s behalf may request the clerk of any
United States district court to issue a subpoena to a service
provider for identification of an alleged infringer in accordance
with this subsection.

“(2) CONTENTS OF REQUEST.—The request may be made
by filing with the clerk—

“(A) a copy of a notification described in subsection
(e)(3)(A);

“(B) a proposed subpoena; and

“(C) a sworn declaration to the effect that the purpose
for which the subpoena is sought is to obtain the identity
of an alleged infringer and that such information will only
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be1 used for the purpose of protecting rights under this
title.

“(3) CONTENTS OF SUBPOENA.—The subpoena shall author-
ize and order the service provider receiving the notification
and the subpoena to expeditiously disclose to the copyright
owner or person authorized by the copyright owner information
sufficient to identify the alleged infringer of the material
described in the notification to the extent such information
is available to the service provider.

“(4) BASIS FOR GRANTING SUBPOENA.—If the notification
filed satisfies the provisions of subsection (c)(3)(A), the proposed
subpoena is in proper form, and the accompanying declaration
is properly executed, the clerk shall expeditiously issue and
sign the proposed subpoena and return it to the requester
for delivery to the service provider.

“(5) ACTIONS OF SERVICE PROVIDER RECEIVING SUBPOENA.—
Upon receipt of the issued subpoena, either accompanying or
subsequent to the receipt of a notification described in sub-
section (c)(3)(A), the service provider shall expeditiously disclose
to the copyright owner or person authorized by the copyright
owner the information required by the subpoena, notwithstand-
ing any other provision of law and regardless of whether the
service provider responds to the notification.

“(6) RULES APPLICABLE TO SUBPOENA.—Unless otherwise
provided by this section or by applicable rules of the court,
the procedure for issuance and delivery of the subpoena, and
the remedies for noncompliance with the subpoena, shall be
governed to the greatest extent practicable by those provisions
of the Federal Rules of Civil Procedure governing the issuance,
service, and enforcement of a subpoena duces tecum.

“(1) CONDITIONS FOR ELIGIBILITY.—

“(1) ACCOMMODATION OF TECHNOLOGY.—The limitations on
liability established by this section shall apply to a service
provider only if the service provider—

“(A) has adopted and reasonably implemented, and
informs subscribers and account holders of the service
provider’s system or network of, a policy that provides
for the termination in appropriate circumstances of
subscribers and account holders of the service provider’s
system or network who are repeat infringers; and

“(B) accommodates and does not interfere with stand-
ard technical measures.

“(2) DEFINITION.—As used in this subsection, the term
‘standard technical measures’ means technical measures that
are used by copyright owners to identify or protect copyrighted
works and—

“(A) have been developed pursuant to a broad consen-
sus of copyright owners and service providers in an open,
fair, voluntary, multi-industry standards process;

“(B) are available to any person on reasonable and
nondiscriminatory terms; and

“(C) do not impose substantial costs on service provid-
ers or substantial burdens on their systems or networks.

Applicability. “(j) InguncTIiONS.—The following rules shall apply in the case
of any application for an injunction under section 502 against
a service provider that is not subject to monetary remedies under
this section:
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“(1) ScopPE OF RELIEF.—(A) With respect to conduct other
than that which qualifies for the limitation on remedies set
forth in subsection (a), the court may grant injunctive relief
with respect to a service provider only in one or more of
the following forms:

“(i) An order restraining the service provider from
providing access to infringing material or activity residing
at a particular online site on the provider’s system or
network.

“(ii)) An order restraining the service provider from
providing access to a subscriber or account holder of the
service provider’s system or network who is engaging in
infringing activity and is identified in the order, by termi-
nating the accounts of the subscriber or account holder
that are specified in the order.

“(ii1) Such other injunctive relief as the court may
consider necessary to prevent or restrain infringement of
copyrighted material specified in the order of the court
at a particular online location, if such relief is the least
burdensome to the service provider among the forms of
relief comparably effective for that purpose.

“(B) If the service provider qualifies for the limitation on
remedies described in subsection (a), the court may only grant
injunctive relief in one or both of the following forms:

“(i) An order restraining the service provider from
providing access to a subscriber or account holder of the
service provider’s system or network who is using the
provider’s service to engage in infringing activity and is
identified in the order, by terminating the accounts of
thg,l subscriber or account holder that are specified in the
order.

“(ii) An order restraining the service provider from
providing access, by taking reasonable steps specified in
the order to block access, to a specific, identified, online
location outside the United States.

“(2) CONSIDERATIONS.—The court, in considering the rel- Courts.
evant criteria for injunctive relief under applicable law, shall
consider—

“(A) whether such an injunction, either alone or in
combination with other such injunctions issued against
the same service provider under this subsection, would
significantly burden either the provider or the operation
of the provider’s system or network;

“(B) the magnitude of the harm likely to be suffered
by the copyright owner in the digital network environment
if steps are not taken to prevent or restrain the infringe-
ment;

“(C) whether implementation of such an injunction
would be technically feasible and effective, and would not
interfere with access to noninfringing material at other
online locations; and

“(D) whether other less burdensome and comparably
effective means of preventing or restraining access to the
infringing material are available.

“(3) NoTiCE AND EX PARTE ORDERS.—Injunctive relief
under this subsection shall be available only after notice to
the service provider and an opportunity for the service provider
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17 USC 512 note.

Computer
Maintenance
Competition
Assurance Act.

17 USC 101 note.

to appear are provided, except for orders ensuring the preserva-

tion of evidence or other orders having no material adverse

effect on the operation of the service provider’s communications
network.

“(k) DEFINITIONS.—

“(1) SERVICE PROVIDER.—(A) As used in subsection (a), the
term ‘service provider means an entity offering the trans-
mission, routing, or providing of connections for digital online
communications, between or among points specified by a user,
of material of the user’s choosing, without modification to the
content of the material as sent or received.

“(B) As used in this section, other than subsection (a),
the term ‘service provider’ means a provider of online services
or network access, or the operator of facilities therefor, and
includes an entity described in subparagraph (A).

“(2) MONETARY RELIEF.—As used in this section, the term
‘monetary relief means damages, costs, attorneys’ fees, and
any other form of monetary payment.

“(1) OTHER DEFENSES NoOT AFFECTED.—The failure of a service
provider’s conduct to qualify for limitation of liability under this
section shall not bear adversely upon the consideration of a defense
by the service provider that the service provider’s conduct is not
infringing under this title or any other defense.

“(m) PROTECTION OF PRIVACY.—Nothing in this section shall
E)e construed to condition the applicability of subsections (a) through
d) on—

“(1) a service provider monitoring its service or affirma-
tively seeking facts indicating infringing activity, except to
the extent consistent with a standard technical measure
complying with the provisions of subsection (i); or

“(2) a service provider gaining access to, removing, or dis-
abling access to material in cases in which such conduct is
prohibited by law.

“(n) CONSTRUCTION.—Subsections (a), (b), (¢), and (d) describe
separate and distinct functions for purposes of applying this section.
Whether a service provider qualifies for the limitation on liability
in any one of those subsections shall be based solely on the criteria
in that subsection, and shall not affect a determination of whether
that service provider qualifies for the limitations on liability under
any other such subsection.”.

(b) CONFORMING AMENDMENT.—The table of sections for chapter
5 of title 17, United States Code, is amended by adding at the
end the following:

“512. Limitations on liability relating to material online.”.
SEC. 203. EFFECTIVE DATE.

This title and the amendments made by this title shall take
effect on the date of the enactment of this Act.

TITLE III—COMPUTER MAINTENANCE
OR REPAIR COPYRIGHT EXEMPTION

SEC. 301. SHORT TITLE.

This title may be cited as the “Computer Maintenance Competi-
tion Assurance Act”.
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SEC. 302. LIMITATIONS ON EXCLUSIVE RIGHTS; COMPUTER PRO-
GRAMS.

Section 117 of title 17, United States Code, is amended—

(1) by striking “Notwithstanding” and inserting the following:

“(a) MAKING OF ADDITIONAL COPY OR ADAPTATION BY OWNER
oF Corpy.—Notwithstanding”;

(2) by striking “Any exact” and inserting the following:

“(b) LEASE, SALE, OR OTHER TRANSFER OF ADDITIONAL COPY
OR ADAPTATION.—Any exact”; and

(3) by adding at the end the following:

“(c) MACHINE MAINTENANCE OR REPAIR.—Notwithstanding the
provisions of section 106, it is not an infringement for the owner
or lessee of a machine to make or authorize the making of a
copy of a computer program if such copy is made solely by virtue
of the activation of a machine that lawfully contains an authorized
copy of the computer program, for purposes only of maintenance
or repair of that machine, if—

“(1) such new copy is used in no other manner and is
destroyed immediately after the maintenance or repair is com-
pleted; and

“(2) with respect to any computer program or part thereof
that is not necessary for that machine to be activated, such
program or part thereof is not accessed or used other than
to make such new copy by virtue of the activation of the
machine.

“(d) DEFINITIONS.—For purposes of this section—

“(1) the ‘maintenance’ of a machine is the servicing of
the machine in order to make it work in accordance with
its original specifications and any changes to those specifica-
tions authorized for that machine; and

“(2) the ‘repair’ of a machine is the restoring of the machine
to the state of working in accordance with its original specifica-
tions and any changes to those specifications authorized for
that machine.”.

TITLE IV—_MISCELLANEOUS
PROVISIONS

SEC. 401. PROVISIONS RELATING TO THE COMMISSIONER OF PATENTS
AND TRADEMARKS AND THE REGISTER OF COPYRIGHTS

(a) COMPENSATION.—(1) Section 3(d) of title 35, United States
Code, is amended by striking “prescribed by law for Assistant
Secretaries of Commerce” and inserting “in effect for level III of
‘gleii Executive Schedule under section 5314 of title 5, United States

ode”.

(2) Section 701(e) of title 17, United States Code, is amended—

(A) by striking “IV” and inserting “III”; and
(B) by striking “56315” and inserting “5314”.

(3) Section 5314 of title 5, United States Code, is amended
by adding at the end the following:

“Assistant Secretary of Commerce and Commissioner of

Patents and Trademarks.

“Register of Copyrights.”.

(b) CLARIFICATION OF AUTHORITY OF THE COPYRIGHT OFFICE.—

Section 701 of title 17, United States Code, is amended—
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(1) by redesignating subsections (b) through (e) as sub-
sections (c) through (f), respectively; and

(2) by inserting after subsection (a) the following:

“(b) In addition to the functions and duties set out elsewhere
in this chapter, the Register of Copyrights shall perform the follow-
ing functions:

“(1) Advise Congress on national and international issues
relating to copyright, other matters arising under this title,
and related matters.

“(2) Provide information and assistance to Federal depart-
ments and agencies and the Judiciary on national and inter-
national issues relating to copyright, other matters arising
under this title, and related matters.

“(3) Participate in meetings of international intergovern-
mental organizations and meetings with foreign government
officials relating to copyright, other matters arising under this
title, and related matters, including as a member of United
States delegations as authorized by the appropriate Executive
branch authority.

“(4) Conduct studies and programs regarding copyright,
other matters arising under this title, and related matters,
the administration of the Copyright Office, or any function
vested in the Copyright Office by law, including educational
programs conducted cooperatively with foreign intellectual
property offices and international intergovernmental organiza-
tions.

“(5) Perform such other functions as Congress may direct,
or as may be appropriate in furtherance of the functions and
duties specifically set forth in this title.”.

SEC. 402. EPHEMERAL RECORDINGS.

Section 112(a) of title 17, United States Code, is amended—

(1) by redesignating paragraphs (1), (2), and (3) as subpara-
graphs (A), (B), and (C), respectively;

(2) by inserting “(1)” after “(a)”;

(3) by inserting after “under a license” the following:
“, including a statutory license under section 114(f),”;

(4) by inserting after “114(a),” the following: “or for a
transmitting organization that is a broadcast radio or television
station licensed as such by the Federal Communications
Commission and that makes a broadcast transmission of a
performance of a sound recording in a digital format on a
nonsubscription basis,”; and

(5) by adding at the end the following:

“(2) In a case in which a transmitting organization entitled
to make a copy or phonorecord under paragraph (1) in connection
with the transmission to the public of a performance or display
of a work is prevented from making such copy or phonorecord
by reason of the application by the copyright owner of technical
measures that prevent the reproduction of the work, the copyright
owner shall make available to the transmitting organization the
necessary means for permitting the making of such copy or phono-
record as permitted under that paragraph, if it is technologically
feasible and economically reasonable for the copyright owner to
do so. If the copyright owner fails to do so in a timely manner
in light of the transmitting organization’s reasonable business
requirements, the transmitting organization shall not be liable for
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a violation of section 1201(a)(1) of this title for engaging in such
activities as are necessary to make such copies or phonorecords
as permitted under paragraph (1) of this subsection.”.

SEC. 403. LIMITATIONS ON EXCLUSIVE RIGHTS; DISTANCE EDUCATION.

(a) RECOMMENDATIONS BY REGISTER OF COPYRIGHTS.—Not later Deadline.
than 6 months after the date of the enactment of this Act, the
Register of Copyrights, after consultation with representatives of
copyright owners, nonprofit educational institutions, and nonprofit
libraries and archives, shall submit to the Congress recommenda-
tions on how to promote distance education through digital tech-
nologies, including interactive digital networks, while maintaining
an appropriate balance between the rights of copyright owners
and the needs of users of copyrighted works. Such recommendations
shall include any legislation the Register of Copyrights considers
appropriate to achieve the objective described in the preceding
sentence.

(b) FACTORS.—In formulating recommendations under sub-
section (a), the Register of Copyrights shall consider—

(1) the need for an exemption from exclusive rights of
cop;gight owners for distance education through digital net-
works;

(2) the categories of works to be included under any
distance education exemption;

(3) the extent of appropriate quantitative limitations on
the portions of works that may be used under any distance
education exemption;

(4) the parties who should be entitled to the benefits of
any distance education exemption;

(5) the parties who should be designated as eligible
recipients of distance education materials under any distance
education exemption;

(6) whether and what types of technological measures can
or should be employed to safeguard against unauthorized access
to, and use or retention of, copyrighted materials as a condition
of eligibility for any distance education exemption, including,
in light of developing technological capabilities, the exemption
set out in section 110(2) of title 17, United States Code;

(7) the extent to which the availability of licenses for the
use of copyrighted works in distance education through inter-
active digital networks should be considered in assessing eligi-
bility for any distance education exemption; and

(8) such other issues relating to distance education through
interactive digital networks that the Register considers appro-
priate.

SEC. 404. EXEMPTION FOR LIBRARIES AND ARCHIVES.

Section 108 of title 17, United States Code, is amended—
(1) in subsection (a)—

(A) by striking “Notwithstanding” and inserting
“Except as otherwise provided in this title and notwith-
standing”;

(B) by inserting after “no more than one copy or phono-
record of a work” the following: “, except as provided in
subsections (b) and (¢)”; and

(C) in paragraph (3) by inserting after “copyright” the
following: “that appears on the copy or phonorecord that
is reproduced under the provisions of this section, or
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includes a legend stating that the work may be protected
by copyright if no such notice can be found on the copy
or phonorecord that is reproduced under the provisions
of this section”;
(2) in subsection (b)—
(A) by striking “a copy or phonorecord” and inserting
“three copies or phonorecords”;
(B) by striking “in facsimile form”; and
(C) by striking “if the copy or phonorecord reproduced
is currently in the collections of the library or archives.”
and inserting “if—
“(1) the copy or phonorecord reproduced is currently in
the collections of the library or archives; and
“(2) any such copy or phonorecord that is reproduced in
digital format is not otherwise distributed in that format and
is not made available to the public in that format outside
the premises of the library or archives.”; and
(3) in subsection (¢)—
(A) by striking “a copy or phonorecord” and inserting
“three copies or phonorecords”;
(B) by striking “in facsimile form”;
(C) by inserting “or if the existing format in which
the work is stored has become obsolete,” after “stolen,”;
(D) by striking “if the library or archives has, after
a reasonable effort, determined that an unused replacement
cannot be obtained at a fair price.” and inserting “if—
“(1) the library or archives has, after a reasonable effort,
determined that an unused replacement cannot be obtained
at a fair price; and
“(2) any such copy or phonorecord that is reproduced in
digital format is not made available to the public in that format
outside the premises of the library or archives in lawful posses-
sion of such copy.”; and
(E) by adding at the end the following:

“For purposes of this subsection, a format shall be considered obso-
lete if the machine or device necessary to render perceptible a
work stored in that format is no longer manufactured or is no
longer reasonably available in the commercial marketplace.”.

SEC. 405. SCOPE OF EXCLUSIVE RIGHTS IN SOUND RECORDINGS;

EPHEMERAL RECORDINGS.
(a) ScoPE oF EXCLUSIVE RIGHTS IN SOUND RECORDINGS.—Sec-

tion 114 of title 17, United States Code, is amended as follows:

(1) Subsection (d) is amended—
(A) in paragraph (1) by striking subparagraph (A) and
inserting the following:
“(A) a nonsubscription broadcast transmission;”; and
(B) by amending paragraph (2) to read as follows:
“(2) STATUTORY LICENSING OF CERTAIN TRANSMISSIONS.—
The performance of a sound recording publicly by means of
a subscription digital audio transmission not exempt under
paragraph (1), an eligible nonsubscription transmission, or a
transmission not exempt under paragraph (1) that is made
by a preexisting satellite digital audio radio service shall be
subject to statutory licensing, in accordance with subsection

(f) if—
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“(A)(d) the transmission is not part of an interactive
service;

“(ii) except in the case of a transmission to a business
establishment, the transmitting entity does not automati-
cally and intentionally cause any device receiving the trans-
mi(sision to switch from one program channel to another;
an

“(iii) except as provided in section 1002(e), the trans-
mission of the sound recording is accompanied, if tech-
nically feasible, by the information encoded in that sound
recording, if any, by or under the authority of the copyright
owner of that sound recording, that identifies the title
of the sound recording, the featured recording artist who
performs on the sound recording, and related information,
including information concerning the underlying musical
work and its writer;

“B) in the case of a subscription transmission not
exempt under paragraph (1) that is made by a preexisting
subscription service in the same transmission medium used
by such service on July 31, 1998, or in the case of a
transmission not exempt under paragraph (1) that is made
by a preexisting satellite digital audio radio service—

“(i) the transmission does not exceed the sound
recording performance complement; and

“(ii) the transmitting entity does not cause to be
published by means of an advance program schedule
or prior announcement the titles of the specific sound
recordings or phonorecords embodying such sound
recordings to be transmitted; and
“(C) in the case of an eligible nonsubscription trans-

mission or a subscription transmission not exempt under
paragraph (1) that is made by a new subscription service
or by a preexisting subscription service other than in the
same transmission medium used by such service on July
31, 1998—

“(i) the transmission does not exceed the sound
recording performance complement, except that this
requirement shall not apply in the case of a retrans-
mission of a broadcast transmission if the retrans-
mission is made by a transmitting entity that does
not have the right or ability to control the programming
of the broadcast station making the broadcast trans-
mission, unless—

“I) the broadcast station makes broadcast
transmissions—

“(aa) in digital format that regularly
exceed the sound recording performance com-
plement; or

“(bb) in analog format, a substantial por-
tion of which, on a weekly basis, exceed the
sound recording performance complement; and
“(II) the sound recording copyright owner or

its representative has notified the transmitting
entity in writing that broadcast transmissions of
the copyright owner’s sound recordings exceed the
sound recording performance complement as pro-
vided in this clause;
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“(ii) the transmitting entity does not cause to be
published, or induce or facilitate the publication, by
means of an advance program schedule or prior
announcement, the titles of the specific sound record-
ings to be transmitted, the phonorecords embodying
such sound recordings, or, other than for illustrative
purposes, the names of the featured recording artists,
except that this clause does not disqualify a transmit-
ting entity that makes a prior announcement that a
particular artist will be featured within an unspecified
future time period, and in the case of a retransmission
of a broadcast transmission by a transmitting entity
that does not have the right or ability to control the
programming of the broadcast transmission, the
requirement of this clause shall not apply to a prior
oral announcement by the broadcast station, or to an
advance program schedule published, induced, or facili-
tated by the broadcast station, if the transmitting
entity does not have actual knowledge and has not
received written notice from the copyright owner or
its representative that the broadcast station publishes
or induces or facilitates the publication of such advance
program schedule, or if such advance program schedule
is a schedule of classical music programming published
by the broadcast station in the same manner as pub-
lished by that broadcast station on or before September
30, 1998;

“(i1i) the transmission—

“(I) is not part of an archived program of less
than 5 hours duration;
“(II) is not part of an archived program of

5 hours or greater in duration that is made avail-

able for a period exceeding 2 weeks;

“(IIT) is not part of a continuous program
which is of less than 3 hours duration; or

“IV) is not part of an identifiable program
in which performances of sound recordings are
rendered in a predetermined order, other than an
archived or continuous program, that is transmit-
ted at—

“(aa) more than 3 times in any 2-week
period that have been publicly announced in
advance, in the case of a program of less than
1 hour in duration, or

“(bb) more than 4 times in any 2-week
period that have been publicly announced in
advance, in the case of a program of 1 hour
or more in duration,

except that the requirement of this subclause shall

not apply in the case of a retransmission of a

broadcast transmission by a transmitting entity

that does not have the right or ability to control
the programming of the broadcast transmission,
unless the transmitting entity is given notice in
writing by the copyright owner of the sound record-
ing that the broadcast station makes broadcast
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transmissions that regularly violate such require-

ment;

“(iv) the transmitting entity does not knowingly
perform the sound recording, as part of a service that
offers transmissions of visual images contempora-
neously with transmissions of sound recordings, in a
manner that is likely to cause confusion, to cause mis-
take, or to deceive, as to the affiliation, connection,
or association of the copyright owner or featured
recording artist with the transmitting entity or a
particular product or service advertised by the
transmitting entity, or as to the origin, sponsorship,
or approval by the copyright owner or featured record-
ing artist of the activities of the transmitting entity
oth% than the performance of the sound recording
itself;

“(v) the transmitting entity cooperates to prevent,
to the extent feasible without imposing substantial
costs or burdens, a transmission recipient or any other
person or entity from automatically scanning the
transmitting entity’s transmissions alone or together
with transmissions by other transmitting entities in
order to select a particular sound recording to be
transmitted to the transmission recipient, except that
the requirement of this clause shall not apply to a
satellite digital audio service that is in operation, or
that is licensed by the Federal Communications
Commission, on or before July 31, 1998;

“(vi) the transmitting entity takes no affirmative
steps to cause or induce the making of a phonorecord
by the transmission recipient, and if the technology
used by the transmitting entity enables the transmit-
ting entity to limit the making by the transmission
recipient of phonorecords of the transmission directly
in a digital format, the transmitting entity sets such
technology to limit such making of phonorecords to
the extent permitted by such technology;

“(vii) phonorecords of the sound recording have
been distributed to the public under the authority of
the copyright owner or the copyright owner authorizes
the transmitting entity to transmit the sound record-
ing, and the transmitting entity makes the trans-
mission from a phonorecord lawfully made under the
authority of the copyright owner, except that the
requirement of this clause shall not apply to a retrans-
mission of a broadcast transmission by a transmitting
entity that does not have the right or ability to control
the programming of the broadcast transmission, unless
the transmitting entity is given notice in writing by
the copyright owner of the sound recording that the
broadcast station makes broadcast transmissions that
regularly violate such requirement;

“(viii) the transmitting entity accommodates and
does not interfere with the transmission of technical
measures that are widely used by sound recording
copyright owners to identify or protect copyrighted
works, and that are technically feasible of being
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transmitted by the transmitting entity without impos-
ing substantial costs on the transmitting entity or
resulting in perceptible aural or visual degradation
of the digital signal, except that the requirement of
this clause shall not apply to a satellite digital audio
service that is in operation, or that is licensed under
the authority of the Federal Communications Commis-
sion, on or before July 31, 1998, to the extent that
such service has designed, developed, or made commit-
ments to procure equipment or technology that is not
compatible with such technical measures before such
technical measures are widely adopted by sound record-
ing copyright owners; and
“(ix) the transmitting entity identifies in textual
data the sound recording during, but not before, the
time it is performed, including the title of the sound
recording, the title of the phonorecord embodying such
sound recording, if any, and the featured recording
artist, in a manner to permit it to be displayed to
the transmission recipient by the device or technology
intended for receiving the service provided by the
transmitting entity, except that the obligation in this
clause shall not take effect until 1 year after the date
of the enactment of the Digital Millennium Copyright
Act and shall not apply in the case of a retransmission
of a broadcast transmission by a transmitting entity
that does not have the right or ability to control the
programming of the broadcast transmission, or in the
case in which devices or technology intended for receiv-
ing the service provided by the transmitting entity
that have the capability to display such textual data
are not common in the marketplace.”.
(2) Subsection (f) is amended—
(A) in the subsection heading by striking “NONEXEMPT
SUBSCRIPTION” and inserting “CERTAIN NONEXEMPT”;
(B) in paragraph (1)—
(1) in the first sentence—
(I) by striking “(1) No” and inserting “(1)(A)
NO”;
(II) by striking “the activities” and inserting
“subscription  transmissions by  preexisting
subscription services and transmissions by
preexisting satellite digital audio radio services”;
and
1 (IITI) by striking “2000” and inserting “2001”;
an
(i) by amending the third sentence to read as
follows: “Any copyright owners of sound recordings,
preexisting subscription services, or preexisting sat-
ellite digital audio radio services may submit to the
Librarian of Congress licenses covering such subscrip-
tion transmissions with respect to such sound record-
ings.”; and
(C) by striking paragraphs (2), (3), (4), and (5) and
inserting the following:
Federal Register, “(B) In the absence of license agreements negotiated under
publication. subparagraph (A), during the 60-day period commencing 6
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months after publication of the notice specified in subparagraph
(A), and upon the filing of a petition in accordance with section
803(a)(1), the Librarian of Congress shall, pursuant to chapter
8, convene a copyright arbitration royalty panel to determine
and publish in the Federal Register a schedule of rates and
terms which, subject to paragraph (3), shall be binding on
all copyright owners of sound recordings and entities perform-
ing sound recordings affected by this paragraph. In establishing
rates and terms for preexisting subscription services and
preexisting satellite digital audio radio services, in addition
to the objectives set forth in section 801(b)(1), the copyright
arbitration royalty panel may consider the rates and terms
for comparable types of subscription digital audio transmission
services and comparable circumstances under voluntary license
agreements negotiated as provided in subparagraph (A).

“(C)(1) Publication of a notice of the initiation of voluntary Regulations.
negotiation proceedings as specified in subparagraph (A) shall
be repeated, in accordance with regulations that the Librarian
of Congress shall prescribe—

“I) no later than 30 days after a petition is filed
by any copyright owners of sound recordings, any preexist-
ing subscription services, or any preexisting satellite digital
audio radio services 1nd1cat1ng that a new type of subscrip-
tion digital audio transmission service on which sound
recordings are performed is or is about to become oper-
ational; and

“II) in the first week of January 2001, and at 5-
year intervals thereafter.

“(i1) The procedures specified in subparagraph (B) shall
be repeated, in accordance with regulations that the Librarian
of Congress shall prescribe, upon filing of a petition in accord-
ance with section 803(a)(1) during a 60-day period commenc-
ing—

“(I) 6 months after publication of a notice of the initi-
ation of voluntary negotiation proceedings under subpara-
graph (A) pursuant to a petition under clause ()(I) of
this subparagraph; or

“(ID on July 1, 2001, and at 5-year intervals thereafter.
“(iii) The procedures specified in subparagraph (B) shall

be concluded in accordance with section 802.

“(2)(A) No later than 30 days after the date of the enact- Deadline.
ment of the Digital Millennium Copyright Act, the Librarian Federal Register,
of Congress shall cause notice to be published in the Federal %%tt’%é‘éamn'
Register of the initiation of voluntary negotiation proceedings ’
for the purpose of determining reasonable terms and rates
of royalty payments for public performances of sound recordings
by means of eligible nonsubscription transmissions and trans-
missions by new subscription services specified by subsection
(d)(2) during the period beginning on the date of the enactment
of such Act and ending on December 31, 2000, or such other
date as the parties may agree. Such rates and terms shall
distinguish among the different types of eligible nonsubscription
transmission services and new subscription services then in
operation and shall include a minimum fee for each such type
of service. Any copyright owners of sound recordings or any
entities performing sound recordings affected by this paragraph
may submit to the Librarian of Congress licenses covering
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such eligible nonsubscription transmissions and new subscrip-
tion services with respect to such sound recordings. The parties
to each negotiation proceeding shall bear their own costs.

“(B) In the absence of license agreements negotiated under
subparagraph (A), during the 60-day period commencing 6
months after publication of the notice specified in subparagraph
(A), and upon the filing of a petition in accordance with section
803(a)(1), the Librarian of Congress shall, pursuant to chapter
8, convene a copyright arbitration royalty panel to determine
and publish in the Federal Register a schedule of rates and
terms which, subject to paragraph (3), shall be binding on
all copyright owners of sound recordings and entities perform-
ing sound recordings affected by this paragraph during the
period beginning on the date of the enactment of the Digital
Millennium Copyright Act and ending on December 31, 2000,
or such other date as the parties may agree. Such rates and
terms shall distinguish among the different types of eligible
nonsubscription transmission services then in operation and
shall include a minimum fee for each such type of service,
such differences to be based on criteria including, but not
limited to, the quantity and nature of the use of sound record-
ings and the degree to which use of the service may substitute
for or may promote the purchase of phonorecords by consumers.
In establishing rates and terms for transmissions by eligible
nonsubscription services and new subscription services, the
copyright arbitration royalty panel shall establish rates and
terms that most clearly represent the rates and terms that
would have been negotiated in the marketplace between a
willing buyer and a willing seller. In determining such rates
and terms, the copyright arbitration royalty panel shall base
its decision on economic, competitive and programming informa-
tion presented by the parties, including—

“(1) whether use of the service may substitute for or
may promote the sales of phonorecords or otherwise may
interfere with or may enhance the sound recording copy-
right owner’s other streams of revenue from its sound
recordings; and

“(i1) the relative roles of the copyright owner and the
transmitting entity in the copyrighted work and the service
made available to the public with respect to relative cre-
ative contribution, technological contribution, capital
investment, cost, and risk.

In establishing such rates and terms, the copyright arbitration
royalty panel may consider the rates and terms for comparable
types of digital audio transmission services and comparable
circumstances under voluntary license agreements negotiated
under subparagraph (A).

“(C)(@) Publication of a notice of the initiation of voluntary
negotiation proceedings as specified in subparagraph (A) shall
be repeated in accordance with regulations that the Librarian
of Congress shall prescribe—

“I) no later than 30 days after a petition is filed
by any copyright owners of sound recordings or any eligible
nonsubscription service or new subscription service indicat-
ing that a new type of eligible nonsubscription service
or new subscription service on which sound recordings are
performed is or is about to become operational; and

489



PUBLIC LAW 105-304—OCT. 28, 1998 112 STAT. 2897

“II) in the first week of January 2000, and at 2-
year intervals thereafter, except to the extent that different
years for the repeating of such proceedings may be deter-
mined in accordance with subparagraph (A).

“(i1) The procedures specified in subparagraph (B) shall
be repeated, in accordance with regulations that the Librarian
of Congress shall prescribe, upon filing of a petition in
accordance with section 803(a)(1) during a 60-day period
commencing—

“I) 6 months after publication of a notice of the
initiation of voluntary negotiation proceedings under
subparagraph (A) pursuant to a petition under clause (i)(I);
or

“(ID on July 1, 2000, and at 2-year intervals thereafter,
except to the extent that different years for the repeating
of such proceedings may be determined in accordance with
subparagraph (A).

“(iii) The procedures specified in subparagraph (B) shall
be concluded in accordance with section 802.

“(3) License agreements voluntarily negotiated at any time
between 1 or more copyright owners of sound recordings and
1 or more entities performing sound recordings shall be given
effect in lieu of any determination by a copyright arbitration
royalty panel or decision by the Librarian of Congress.

“(4)A) The Librarian of Congress shall also establish
requirements by which copyright owners may receive reason-
able notice of the use of their sound recordings under this
section, and under which records of such use shall be kept
and made available by entities performing sound recordings.

“(B) Any person who wishes to perform a sound recording
publicly by means of a transmission eligible for statutory licens-
ing under this subsection may do so without infringing the
exclusive right of the copyright owner of the sound recording—

“(1) by complying with such notice requirements as Regulations.
the Librarian of Congress shall prescribe by regulation
and by paying royalty fees in accordance with this sub-
section; or

“(i1) if such royalty fees have not been set, by agreeing
to pay such royalty fees as shall be determined in accord-
ance with this subsection.

“(C) Any royalty payments in arrears shall be made on
or before the twentieth day of the month next succeeding the
month in which the royalty fees are set.”.

(3) Subsection (g) i1s amended—

(A) in the subsection heading by striking “SuUB-
SCRIPTION”;

(B) in paragraph (1) in the matter preceding subpara-
graph (A), by striking “subscription transmission licensed”
and inserting “transmission licensed under a statutory
license”;

(C) in subparagraphs (A) and (B) by striking “subscrip-
tion”; and

(D) in paragraph (2) by striking “subscription”.

(4) Subsection (j) is amended—

(A) by striking paragraphs (4) and (9) and redesignat-
ing paragraphs (2), (3), (5), (6), (7), and (8) as paragraphs
(3), (5), (9), (12), (13), and (14), respectively;
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(B) by inserting after paragraph (1) the following:

“(2) An ‘archived program’ is a predetermined program
that is available repeatedly on the demand of the transmission
recipient and that is performed in the same order from the
beginning, except that an archived program shall not include
a recorded event or broadcast transmission that makes no
more than an incidental use of sound recordings, as long as
such recorded event or broadcast transmission does not contain
an entire sound recording or feature a particular sound record-
ing.”;

(C) by inserting after paragraph (3), as so redesignated,
the following:

“(4) A ‘continuous program’ is a predetermined program
that is continuously performed in the same order and that
is accessed at a point in the program that is beyond the control
of the transmission recipient.”;

(D) by inserting after paragraph (5), as so redesignated,
the following:

“(6) An ‘eligible nonsubscription transmission’ is a noninter-
active nonsubscription digital audio transmission not exempt
under subsection (d)(1) that is made as part of a service that
provides audio programming consisting, in whole or in part,
of performances of sound recordings, including retransmissions
of broadcast transmissions, if the primary purpose of the service
is to provide to the public such audio or other entertainment
programming, and the primary purpose of the service is not
to sell, advertise, or promote particular products or services
other than sound recordings, live concerts, or other music-
related events.

“(7) An ‘interactive service’ is one that enables a member
of the public to receive a transmission of a program specially
created for the recipient, or on request, a transmission of a
particular sound recording, whether or not as part of a program,
which is selected by or on behalf of the recipient. The ability
of individuals to request that particular sound recordings be
performed for reception by the public at large, or in the case
of a subscription service, by all subscribers of the service,
does not make a service interactive, if the programming on
each channel of the service does not substantially consist of
sound recordings that are performed within 1 hour of the
request or at a time designated by either the transmitting
entity or the individual making such request. If an entity
offers both interactive and noninteractive services (either
concurrently or at different times), the noninteractive compo-
nent shall not be treated as part of an interactive service.

“(8) A ‘new subscription service’ is a service that performs
sound recordings by means of noninteractive subscription
digital audio transmissions and that is not a preexisting
subscription service or a preexisting satellite digital audio radio
service.”;

(E) by inserting after paragraph (9), as so redesignated,
the following:

“(10) A ‘preexisting satellite digital audio radio service’
is a subscription satellite digital audio radio service provided
pursuant to a satellite digital audio radio service license issued
by the Federal Communications Commission on or before July
31, 1998, and any renewal of such license to the extent of
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the scope of the original license, and may include a limited

number of sample channels representative of the subscription

service that are made available on a nonsubscription basis
in order to promote the subscription service.

“(11) A ‘preexisting subscription service’ is a service that
performs sound recordings by means of noninteractive audio-
only subscription digital audio transmissions, which was in
existence and was making such transmissions to the public
for a fee on or before July 31, 1998, and may include a limited
number of sample channels representative of the subscription
service that are made available on a nonsubscription basis
in order to promote the subscription service.”; and

(F) by adding at the end the following:

“(15) A ‘“transmission’ is either an initial transmission or
a retransmission.”.

(5) The amendment made by paragraph (2)(B)(i)(III) of 17 USC 114 note.
this subsection shall be deemed to have been enacted as part
of the Digital Performance Right in Sound Recordings Act of
1995, and the publication of notice of proceedings under section
114(f)(1) of title 17, United States Code, as in effect upon
the effective date of that Act, for the determination of royalty
payments shall be deemed to have been made for the period
beginning on the effective date of that Act and ending on
December 1, 2001.

(6) The amendments made by this subsection do not annul, 17 USC 114 note.
limit, or otherwise impair the rights that are preserved by
section 114 of title 17, United States Code, including the rights
preserved by subsections (c), (d)(4), and (i) of such section.
(b) EPHEMERAL RECORDINGS.—Section 112 of title 17, United

States Code, is amended—

(1) by redesignating subsection (e) as subsection (f); and

(2) by inserting after subsection (d) the following:

“(e) STATUTORY LICENSE.—(1) A transmitting organization enti-
tled to transmit to the public a performance of a sound recording
under the limitation on exclusive rights specified by section
114(d)(1)(C)dv) or under a statutory license in accordance with
section 114(f) is entitled to a statutory license, under the conditions
specified by this subsection, to make no more than 1 phonorecord
of the sound recording (unless the terms and conditions of the
statutory license allow for more), if the following conditions are
satisfied:

“(A) The phonorecord is retained and used solely by the
transmitting organization that made it, and no further
phonorecords are reproduced from it.

“(B) The phonorecord is used solely for the transmitting
organization’s own transmissions originating in the United
States under a statutory license in accordance with section
114(f) or the limitation on exclusive rights specified by section
114(d)(1)(C)Gv).

“(C) Unless preserved exclusively for purposes of archival
preservation, the phonorecord is destroyed within 6 months
from the date the sound recording was first transmitted to
the public using the phonorecord.

“(D) Phonorecords of the sound recording have been distrib-
uted to the public under the authority of the copyright owner
or the copyright owner authorizes the transmitting entity to
transmit the sound recording, and the transmitting entity
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makes the phonorecord under this subsection from a phono-

record lawfully made and acquired under the authority of the

copyright owner.

“(3) Notwithstanding any provision of the antitrust laws, any
copyright owners of sound recordings and any transmitting
organizations entitled to a statutory license under this subsection
may negotiate and agree upon royalty rates and license terms
and conditions for making phonorecords of such sound recordings
under this section and the proportionate division of fees paid among
copyright owners, and may designate common agents to negotiate,
agree to, pay, or receive such royalty payments.

“(4) No later than 30 days after the date of the enactment
of the Digital Millennium Copyright Act, the Librarian of Congress
shall cause notice to be published in the Federal Register of the
initiation of voluntary negotiation proceedings for the purpose of
determining reasonable terms and rates of royalty payments for
the activities specified by paragraph (2) of this subsection during
the period beginning on the date of the enactment of such Act
and ending on December 31, 2000, or such other date as the
parties may agree. Such rates shall include a minimum fee for
each type of service offered by transmitting organizations. Any
copyright owners of sound recordings or any transmitting organiza-
tions entitled to a statutory license under this subsection may
submit to the Librarian of Congress licenses covering such activities
with respect to such sound recordings. The parties to each negotia-
tion proceeding shall bear their own costs.

“(5) In the absence of license agreements negotiated under
paragraph (3), during the 60-day period commencing 6 months
after publication of the notice specified in paragraph (4), and upon
the filing of a petition in accordance with section 803(a)(1), the
Librarian of Congress shall, pursuant to chapter 8, convene a copy-
right arbitration royalty panel to determine and publish in the
Federal Register a schedule of reasonable rates and terms which,
subject to paragraph (6), shall be binding on all copyright owners
of sound recordings and transmitting organizations entitled to a
statutory license under this subsection during the period beginning
on the date of the enactment of the Digital Millennium Copyright
Act and ending on December 31, 2000, or such other date as
the parties may agree. Such rates shall include a minimum fee
for each type of service offered by transmitting organizations. The
copyright arbitration royalty panel shall establish rates that most
clearly represent the fees that would have been negotiated in the
marketplace between a willing buyer and a willing seller. In deter-
mining such rates and terms, the copyright arbitration royalty
panel shall base its decision on economic, competitive, and program-
ming information presented by the parties, including—

“(A) whether use of the service may substitute for or may
promote the sales of phonorecords or otherwise interferes with
or enhances the copyright owner’s traditional streams of reve-
nue; and

“(B) the relative roles of the copyright owner and the
transmitting organization in the copyrighted work and the serv-
ice made available to the public with respect to relative creative
contribution, technological contribution, capital investment,
cost, and risk.

In establishing such rates and terms, the copyright arbitration
royalty panel may consider the rates and terms under voluntary
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license agreements negotiated as provided in paragraphs (3) and
(4). The Librarian of Congress shall also establish requirements
by which copyright owners may receive reasonable notice of the
use of their sound recordings under this section, and under which
records of such use shall be kept and made available by transmitting
organizations entitled to obtain a statutory license under this sub-
section.

“(6) License agreements voluntarily negotiated at any time
between 1 or more copyright owners of sound recordings and 1
or more transmitting organizations entitled to obtain a statutory
license under this subsection shall be given effect in lieu of any
determination by a copyright arbitration royalty panel or decision
by the Librarian of Congress.

“(7) Publication of a notice of the initiation of voluntary negotia- Regulations.
tion proceedings as specified in paragraph (4) shall be repeated,
in accordance with regulations that the Librarian of Congress shall
prescribe, in the first week of January 2000, and at 2-year intervals
thereafter, except to the extent that different years for the repeating
of such proceedings may be determined in accordance with para-
graph (4). The procedures specified in paragraph (5) shall be
repeated, in accordance with regulations that the Librarian of Con-
gress shall prescribe, upon filing of a petition in accordance with
section 803(a)(1), during a 60-day period commencing on July 1,
2000, and at 2-year intervals thereafter, except to the extent that
different years for the repeating of such proceedings may be deter-
mined in accordance with paragraph (4). The procedures specified
in paragraph (5) shall be concluded in accordance with section
802.

“(8)(A) Any person who wishes to make a phonorecord of a
sound recording under a statutory license in accordance with this
subsection may do so without infringing the exclusive right of
the copyright owner of the sound recording under section 106(1)—

“(1) by complying with such notice requirements as the
Librarian of Congress shall prescribe by regulation and by
paying royalty fees in accordance with this subsection; or

“(i) 1f such royalty fees have not been set, by agreeing
to pay such royalty fees as shall be determined in accordance
with this subsection.

“(B) Any royalty payments in arrears shall be made on or
before the 20th day of the month next succeeding the month in
which the royalty fees are set.

“(9) If a transmitting organization entitled to make a phono-
record under this subsection is prevented from making such phono-
record by reason of the application by the copyright owner of tech-
nical measures that prevent the reproduction of the sound recording,
the copyright owner shall make available to the transmitting
organization the necessary means for permitting the making of
such phonorecord as permitted under this subsection, if it is techno-
logically feasible and economically reasonable for the copyright
owner to do so. If the copyright owner fails to do so in a timely
manner in light of the transmitting organization’s reasonable busi-
ness requirements, the transmitting organization shall not be liable
for a violation of section 1201(a)(1) of this title for engaging in
such activities as are necessary to make such phonorecords as
permitted under this subsection.

“(10) Nothing in this subsection annuls, limits, impairs, or
otherwise affects in any way the existence or value of any of
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the exclusive rights of the copyright owners in a sound recording,
except as otherwise provided in this subsection, or in a musical
work, including the exclusive rights to reproduce and distribute
a sound recording or musical work, including by means of a digital
phonorecord delivery, under sections 106(1), 106(3), and 115, and
the right to perform publicly a sound recording or musical work,
including by means of a digital audio transmission, under sections
106(4) and 106(6).”.

(¢) SCOPE OF SECTION 112(a) OF TIiTLE 17 NOT AFFECTED.—
Nothing in this section or the amendments made by this section
shall affect the scope of section 112(a) of title 17, United States
Code, or the entitlement of any person to an exemption thereunder.

(d) PROCEDURAL AMENDMENTS TO CHAPTER 8.—Section 802 of
title 17, United States Code, is amended—

(1) in subsection (f)—
(A) in the first sentence by striking “60” and inserting
“90”; and
(B) in the third sentence by striking “that 60-day
period” and inserting “an additional 30-day period”; and
(2) in subsection (g) by inserting after the second sentence

the following: “When this title provides that the royalty rates
or terms that were previously in effect are to expire on a
specified date, any adjustment by the Librarian of those rates
or terms shall be effective as of the day following the date
of expiration of the rates or terms that were previously in
effect, even if the Librarian’s decision is rendered on a later
date.”.

(e) CONFORMING AMENDMENTS.—(1) Section 801(b)(1) of title
17, United States Code, is amended in the second sentence by
striking “sections 114, 115, and 116” and inserting “sections
114(f)(1)(B), 115, and 116”.

(2) Section 802(c) of title 17, United States Code, is amended
by striking “section 111, 114, 116, or 119, any person entitled
to a compulsory license” and inserting “section 111, 112, 114, 116,
or 119, any transmitting organization entitled to a statutory license
under section 112(f), any person entitled to a statutory license”.

(3) Section 802(g) of title 17, United States Code, is amended
by striking “sections 111, 114” and inserting “sections 111, 112,
114”.

(4) Section 802(h)(2) of title 17, United States Code, is amended
by striking “section 111, 114” and inserting “section 111, 112, 114”.

(5) Section 803(a)(1) of title 17, United States Code, is amended
by striking “sections 114, 115” and inserting “sections 112, 114,
1157,

(6) Section 803(a)(5) of title 17, United States Code, is
amended—

(A) by striking “section 114” and inserting “section 112
or 114”; and
(B) by striking “that section” and inserting “those sections”.

SEC. 406. ASSUMPTION OF CONTRACTUAL OBLIGATIONS RELATED TO
TRANSFERS OF RIGHTS IN MOTION PICTURES.

(a) IN GENERAL.—Part VI of title 28, United States Code, is
amended by adding at the end the following new chapter:
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“CHAPTER 180—ASSUMPTION OF CERTAIN
CONTRACTUAL OBLIGATIONS

“Sec. 4001. Assumption of contractual obligations related to transfers of rights in
motion pictures.

“§4001. Assumption of contractual obligations related to
transfers of rights in motion pictures

“(a) ASSUMPTION OF OBLIGATIONS.—(1) In the case of a transfer
of copyright ownership under United States law in a motion picture
(as the terms ‘transfer of copyright ownership’ and ‘motion picture’
are defined in section 101 of title 17) that is produced subject
to 1 or more collective bargaining agreements negotiated under
the laws of the United States, if the transfer is executed on or
after the effective date of this chapter and is not limited to public
performance rights, the transfer instrument shall be deemed to
incorporate the assumption agreements applicable to the copyright
ownership being transferred that are required by the applicable
collective bargaining agreement, and the transferee shall be subject
to the obligations under each such assumption agreement to make
residual payments and provide related notices, accruing after the
effective date of the transfer and applicable to the exploitation
of the rights transferred, and any remedies under each such
assumption agreement for breach of those obligations, as those
obligations and remedies are set forth in the applicable collective
bargaining agreement, if—

“(A) the transferee knows or has reason to know at the
time of the transfer that such collective bargaining agreement
was or will be applicable to the motion picture; or

“(B) in the event of a court order confirming an arbitration
award against the transferor under the collective bargaining
agreement, the transferor does not have the financial ability
to satisfy the award within 90 days after the order is issued.
“(2) For purposes of paragraph (1)(A), ‘knows or has reason

to know’ means any of the following:

“(A) Actual knowledge that the collective bargaining agree-
ment was or will be applicable to the motion picture.

“B)(1) Constructive knowledge that the collective bargain-
ing agreement was or will be applicable to the motion picture,
arising from recordation of a document pertaining to copyright
in the motion picture under section 205 of title 17 or from
publication, at a site available to the public on-line that is
operated by the relevant union, of information that identifies
the motion picture as subject to a collective bargaining agree-
ment with that union, if the site permits commercially reason-
able verification of the date on which the information was
available for access.

“(i1) Clause (i) applies only if the transfer referred to in Applicability.
subsection (a)(1) occurs—

“(I) after the motion picture is completed, or
“(II) before the motion picture is completed and—

“(aa) within 18 months before the filing of an
application for copyright registration for the motion
picture under section 408 of title 17, or

“(bb) if no such application is filed, within 18
months before the first publication of the motion pic-
ture in the United States.
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“(C) Awareness of other facts and circumstances pertaining
to a particular transfer from which it is apparent that the
collective bargaining agreement was or will be applicable to
the motion picture.

“(b) SCOPE OF EXCLUSION OF TRANSFERS OF PUBLIC PERFORM-
ANCE RIGHTS.—For purposes of this section, the exclusion under
subsection (a) of transfers of copyright ownership in a motion picture
that are limited to public performance rights includes transfers
to a terrestrial broadcast station, cable system, or programmer
to the extent that the station, system, or programmer is functioning
as an exhibitor of the motion picture, either by exhibiting the
motion picture on its own network, system, service, or station,
or by initiating the transmission of an exhibition that is carried
on another network, system, service, or station. When a terrestrial
broadcast station, cable system, or programmer, or other transferee,
is also functioning otherwise as a distributor or as a producer
of the motion picture, the public performance exclusion does not
affect any obligations imposed on the transferee to the extent that
it is engaging in such functions.

“(c) EXCLUSION FOR GRANTS OF SECURITY INTERESTS.—Sub-
section (a) shall not apply to—

“(1) a transfer of copyright ownership consisting solely
of a mortgage, hypothecation, or other security interest; or

“(2) a subsequent transfer of the copyright ownership
secured by the security interest described in paragraph (1)
by or under the authority of the secured party, including a
transfer through the exercise of the secured party’s rights or
remedies as a secured party, or by a subsequent transferee.

The exclusion under this subsection shall not affect any rights
or remedies under law or contract.

“(d) DEFERRAL PENDING RESOLUTION OF BONA FIDE DISPUTE.—
A transferee on which obligations are imposed under subsection
(a) by virtue of paragraph (1) of that subsection may elect to
defer performance of such obligations that are subject to a bona
fide dispute between a union and a prior transferor until that
dispute is resolved, except that such deferral shall not stay accrual
of any union claims due under an applicable collective bargaining
agreement.

“(e) SCOPE OF OBLIGATIONS DETERMINED BY PRIVATE AGREE-
MENT.—Nothing in this section shall expand or diminish the rights,
obligations, or remedies of any person under the collective bargain-
ing agreements or assumption agreements referred to in this sec-
tion.

“(f) FAILURE To NoTiry.—If the transferor under subsection
(a) fails to notify the transferee under subsection (a) of applicable
collective bargaining obligations before the execution of the transfer
instrument, and subsection (a) is made applicable to the transferee
solely by virtue of subsection (a)(1)(B), the transferor shall be liable
to the transferee for any damages suffered by the transferee as
a result of the failure to notify.

“(g) DETERMINATION OF DISPUTES AND CLAIMS.—Any dispute
concerning the application of subsections (a) through (f) shall be
determined by an action in United States district court, and the
court in its discretion may allow the recovery of full costs by
or against any party and may also award a reasonable attorney’s
fee to the prevailing party as part of the costs.
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“(h) StunY.—The Comptroller General, in consultation with
the Register of Copyrights, shall conduct a study of the conditions
in the motion picture industry that gave rise to this section, and
the impact of this section on the motion picture industry. The
Comptroller General shall report the findings of the study to the
Congress within 2 years after the effective date of this chapter.”.

(b) CONFORMING AMENDMENT.—The table of chapters for part
VI of title 28, United States Code, is amended by adding at the
end the following:

“180. Assumption of Certain Contractual Obligations ...............cccceceenn. 4001”.
SEC. 407. EFFECTIVE DATE.

Except as otherwise provided in this title, this title and the
amendments made by this title shall take effect on the date of
the enactment of this Act.

TITLE V—PROTECTION OF CERTAIN
ORIGINAL DESIGNS

SEC. 501. SHORT TITLE.

This Act may be referred to as the “Vessel Hull Design Protec-
tion Act”.

SEC. 502. PROTECTION OF CERTAIN ORIGINAL DESIGNS.

Title 17, United States Code, is amended by adding at the
end the following new chapter:

“CHAPTER 13—PROTECTION OF ORIGINAL DESIGNS

“Sec.

“1301. Designs protected.

“1302. Designs not subject to protection.

“1303. Revisions, adaptations, and rearrangements.
“1304. Commencement of protection.

“1305. Term of protection.

“1306. Design notice.

“1307. Effect of omission of notice.

“1308. Exclusive rights.

“1309. Infringement.

“1310. Application for registration.

“1311. Benefit of earlier filing date in foreign country.
“1312. Oaths and acknowledgments.

“1313. Examination of application and issue or refusal of registration.
“1314. Certification of registration.

“1315. Publication of announcements and indexes.
“1316. Fees.

“1317. Regulations.

“1318. Copies of records.

“1319. Correction of errors in certificates.

“1320. Ownership and transfer.

“1321. Remedy for infringement.

“1322. Injunctions.

“1323. Recovery for infringement.

“1324. Power of court over registration.

“1325. Liability for action on registration fraudulently obtained.
“1326. Penalty for false marking.

“1327. Penalty for false representation.

“1328. Enforcement by Treasury and Postal Service.
“1329. Relation to design patent law.

“1330. Common law and other rights unaffected.
“1331. Administrator; Office of the Administrator.
“1332. No retroactive effect.

“§1301. Designs protected
“(a) DESIGNS PROTECTED.—
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“(1) IN GENERAL.—The designer or other owner of an origi-
nal design of a useful article which makes the article attractive
or distinctive in appearance to the purchasing or using public
may secure the protection provided by this chapter upon
complying with and subject to this chapter.

“(2) VESSEL HULLS.—The design of a vessel hull, including
a plug or mold, is subject to protection under this chapter,
notwithstanding section 1302(4).

“(b) DEFINITIONS.—For the purpose of this chapter, the

following terms have the following meanings:

“(1) A design is ‘original’ if it is the result of the designer’s
creative endeavor that provides a distinguishable variation over
prior work pertaining to similar articles which is more than
merely trivial and has not been copied from another source.

“2) A ‘useful article’ is a vessel hull, including a plug
or mold, which in normal use has an intrinsic utilitarian func-
tion that is not merely to portray the appearance of the article
or to convey information. An article which normally is part
of a useful article shall be deemed to be a useful article.

“(8) A ‘vessel’ is a craft, especially one larger than a row-
boat, designed to navigate on water, but does not include any
such craft that exceeds 200 feet in length.

“(4) A ‘hull’ is the frame or body of a vessel, including
the deck of a vessel, exclusive of masts, sails, yards, and rigging.

“B5) A ‘plug’ means a device or model used to make a
mold for the purpose of exact duplication, regardless of whether
the device or model has an intrinsic utilitarian function that
is not only to portray the appearance of the product or to
convey information.

“(6) A ‘mold’ means a matrix or form in which a substance
for material is used, regardless of whether the matrix or form
has an intrinsic utilitarian function that is not only to portray
the appearance of the product or to convey information.

“§ 1302. Designs not subject to protection

“Protection under this chapter shall not be available for a

design that is—

“(1) not original,

“(2) staple or commonplace, such as a standard geometric
figure, a familiar symbol, an emblem, or a motif, or another
shape, pattern, or configuration which has become standard,
common, prevalent, or ordinary;

“(3) different from a design excluded by paragraph (2)
only in insignificant details or in elements which are variants
commonly used in the relevant trades;

“(4) dictated solely by a utilitarian function of the article
that embodies it; or

“(5) embodied in a useful article that was made public
by the designer or owner in the United States or a foreign
country more than 1 year before the date of the application
for registration under this chapter.

“§ 1303. Revisions, adaptations, and rearrangements

“Protection for a design under this chapter shall be available

notwithstanding the employment in the design of subject matter
excluded from protection under section 1302 if the design is a
substantial revision, adaptation, or rearrangement of such subject
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matter. Such protection shall be independent of any subsisting
protection in subject matter employed in the design, and shall
not be construed as securing any right to subject matter excluded
from protection under this chapter or as extending any subsisting
protection under this chapter.

“§1304. Commencement of protection

“The protection provided for a design under this chapter shall
commence upon the earlier of the date of publication of the registra-
tion under section 1313(a) or the date the design is first made
public as defined by section 1310(b).

“§1305. Term of protection

“(a) IN GENERAL.—Subject to subsection (b), the protection
provided under this chapter for a design shall continue for a term
of 10 years beginning on the date of the commencement of protection
under section 1304.

“(b) EXPIRATION.—AIl terms of protection provided in this
section shall run to the end of the calendar year in which they
would otherwise expire.

“(c) TERMINATION OF RIGHTS.—Upon expiration or termination
of protection in a particular design under this chapter, all rights
under this chapter in the design shall terminate, regardless of
the number of different articles in which the design may have
been used during the term of its protection.

“§1306. Design notice

“(a) CONTENTS OF DESIGN NOTICE.—(1) Whenever any design
for which protection is sought under this chapter is made public
under section 1310(b), the owner of the design shall, subject to
the provisions of section 1307, mark it or have it marked legibly
with a design notice consisting of—

“(A) the words ‘Protected Design’, the abbreviation ‘Prot’d

Des.’, or the letter ‘D’ with a circle, or the symbol “*D*’;

“(B) the year of the date on which protection for the design
commenced; and
“(C) the name of the owner, an abbreviation by which
the name can be recognized, or a generally accepted alternative
designation of the owner.
Any distinctive identification of the owner may be used for purposes
of subparagraph (C) if it has been recorded by the Administrator
before the design marked with such identification is registered.

“(2) After registration, the registration number may be used
instead of the elements specified in subparagraphs (B) and (C)
of paragraph (1).

“(b) LOCATION OF NOTICE.—The design notice shall be so located
and applied as to give reasonable notice of design protection while
the useful article embodying the design is passing through its
normal channels of commerce.

“(c) SUBSEQUENT REMOVAL OF NOTICE.—When the owner of
a design has complied with the provisions of this section, protection
under this chapter shall not be affected by the removal, destruction,
or obliteration by others of the design notice on an article.

“§ 1307. Effect of omission of notice

“(a) ActioNs WITH NoOTICE.—Except as provided in subsection
(b), the omission of the notice prescribed in section 1306 shall
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not cause loss of the protection under this chapter or prevent
recovery for infringement under this chapter against any person
who, after receiving written notice of the design protection, begins
an undertaking leading to infringement under this chapter.

“(b) ActioONs WITHOUT NOTICE.—The omission of the notice
prescribed in section 1306 shall prevent any recovery under section
1323 against a person who began an undertaking leading to
infringement under this chapter before receiving written notice
of the design protection. No injunction shall be issued under this
chapter with respect to such undertaking unless the owner of the
design reimburses that person for any reasonable expenditure or
contractual obligation in connection with such undertaking that
was incurred before receiving written notice of the design protection,
as the court in its discretion directs. The burden of providing
gvri‘pten notice of design protection shall be on the owner of the

esign.

“§1308. Exclusive rights

“The owner of a design protected under this chapter has the
exclusive right to—
“(1) make, have made, or import, for sale or for use in
trade, any useful article embodying that design; and
“(2) sell or distribute for sale or for use in trade any
useful article embodying that design.

“§ 1309. Infringement

“(a) AcTs OF INFRINGEMENT.—Except as provided in subsection
(b), it shall be infringement of the exclusive rights in a design
protected under this chapter for any person, without the consent
of the owner of the design, within the United States and during
the term of such protection, to—

“(1) make, have made, or import, for sale or for use in
trade, any infringing article as defined in subsection (e); or

“(2) sell or distribute for sale or for use in trade any
such infringing article.

“(b) ACTS OF SELLERS AND DISTRIBUTORS.—A seller or distribu-
tor of an infringing article who did not make or import the article
shall be deemed to have infringed on a design protected under
this chapter only if that person—

“(1) induced or acted in collusion with a manufacturer
to make, or an importer to import such article, except that
merely purchasing or giving an order to purchase such article
in the ordinary course of business shall not of itself constitute
such inducement or collusion; or

“(2) refused or failed, upon the request of the owner of
the design, to make a prompt and full disclosure of that person’s
source of such article, and that person orders or reorders such
article after receiving notice by registered or certified mail
of the protection subsisting in the design.

“(c) Acts WITHOUT KNOWLEDGE.—It shall not be infringement
under this section to make, have made, import, sell, or distribute,
any article embodying a design which was created without knowl-
edge that a design was protected under this chapter and was
copied from such protected design.

“(d) Acts IN ORDINARY COURSE OF BUSINESS.—A person who
incorporates into that person’s product of manufacture an infringing
article acquired from others in the ordinary course of business,
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or who, without knowledge of the protected design embodied in
an infringing article, makes or processes the infringing article for
the account of another person in the ordinary course of business,
shall not be deemed to have infringed the rights in that design
under this chapter except under a condition contained in paragraph
(1) or (2) of subsection (b). Accepting an order or reorder from
the source of the infringing article shall be deemed ordering or
reordering within the meaning of subsection (b)(2).

“(e) INFRINGING ARTICLE DEFINED.—As used in this section,
an ‘infringing article’ is any article the design of which has been
copied from a design protected under this chapter, without the
consent of the owner of the protected design. An infringing article
is not an illustration or picture of a protected design in an advertise-
ment, book, periodical, newspaper, photograph, broadcast, motion
picture, or similar medium. A design shall not be deemed to have
been copied from a protected design if it is original and not substan-
tially similar in appearance to a protected design.

“(f) ESTABLISHING ORIGINALITY.—The party to any action or
proceeding under this chapter who alleges rights under this chapter
in a design shall have the burden of establishing the design’s
originality whenever the opposing party introduces an earlier work
which is identical to such design, or so similar as to make prima
facie showing that such design was copied from such work.

“(g) REPRODUCTION FOR TEACHING OR ANALYSIS.—It is not an
infringement of the exclusive rights of a design owner for a person
to reproduce the design in a useful article or in any other form
solely for the purpose of teaching, analyzing, or evaluating the
appearance, concepts, or techniques embodied in the design, or
the function of the useful article embodying the design.

“§1310. Application for registration

“(a) TIME LIMIT FOR APPLICATION FOR REGISTRATION.—Protec-
tion under this chapter shall be lost if application for registration
of the design is not made within 2 years after the date on which
the design is first made public.

“(b) WHEN DESIGN 1S MADE PuUBLIC.—A design is made public
when an existing useful article embodying the design is anywhere
publicly exhibited, publicly distributed, or offered for sale or sold
to the public by the owner of the design or with the owner’s
consent.

“(c) APPLICATION BY OWNER OF DESIGN.—Application for reg-
istration may be made by the owner of the design.

“(d) CONTENTS OF APPLICATION.—The application for registra-
tion shall be made to the Administrator and shall state—

“(1) the name and address of the designer or designers
of the design;

“(2) the name and address of the owner if different from
the designer;

“(3) the specific name of the useful article embodying the
design;

“(4) the date, if any, that the design was first made public,
if such date was earlier than the date of the application;

“(5) affirmation that the design has been fixed in a useful
article; and

“(6) such other information as may be required by the
Administrator.
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The application for registration may include a description setting
forth the salient features of the design, but the absence of such
a description shall not prevent registration under this chapter.

“(e) SWORN STATEMENT.—The application for registration shall
be accompanied by a statement under oath by the applicant or
the applicant’s duly authorized agent or representative, setting
forth, to the best of the applicant’s knowledge and belief—

“(1) that the design is original and was created by the
designer or designers named in the application;

“(2) that the design has not previously been registered
on behalf of the applicant or the applicant’s predecessor in
title; and

“(3) that the applicant is the person entitled to protection
and to registration under this chapter.

If the design has been made public with the design notice prescribed
in section 1306, the statement shall also describe the exact form
and position of the design notice.

“(f) EFFECT OF ERRORS.—(1) Error in any statement or asser-
tion as to the utility of the useful article named in the application
under this section, the design of which is sought to be registered,
shall not affect the protection secured under this chapter.

“(2) Errors in omitting a joint designer or in naming an alleged
joint designer shall not affect the validity of the registration, or
the actual ownership or the protection of the design, unless it
is shown that the error occurred with deceptive intent.

“(g) DESIGN MADE IN SCOPE OF EMPLOYMENT.—In a case in
which the design was made within the regular scope of the design-
er’s employment and individual authorship of the design is difficult
or impossible to ascribe and the application so states, the name
and address of the employer for whom the design was made may
be stated instead of that of the individual designer.

“(h) PICTORIAL REPRESENTATION OF DESIGN.—The application
for registration shall be accompanied by two copies of a drawing
or other pictorial representation of the useful article embodying
the design, having one or more views, adequate to show the design,
in a form and style suitable for reproduction, which shall be deemed
a part of the application.

“(i) DESIGN IN MORE THAN ONE USEFUL ARTICLE.—If the distin-
guishing elements of a design are in substantially the same form
in different useful articles, the design shall be protected as to
all such useful articles when protected as to one of them, but
not more than one registration shall be required for the design.

“(j) APPLICATION FOR MORE THAN ONE DESIGN.—More than
one design may be included in the same application under such
conditions as may be prescribed by the Administrator. For each
design included in an application the fee prescribed for a single
design shall be paid.

“§ 1311. Benefit of earlier filing date in foreign country

“An application for registration of a design filed in the United
States by any person who has, or whose legal representative or
predecessor or successor in title has, previously filed an application
for registration of the same design in a foreign country which
extends to designs of owners who are citizens of the United States,
or to applications filed under this chapter, similar protection to
that provided under this chapter shall have that same effect as
if filed in the United States on the date on which the application
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was first filed in such foreign country, if the application in the
United States is filed within 6 months after the earliest date
on which any such foreign application was filed.

“§1312. Oaths and acknowledgments

“(a) IN GENERAL.—QOaths and acknowledgments required by
this chapter—

“(1) may be made—

“(A) before any person in the United States authorized
by law to administer oaths; or

“(B) when made in a foreign country, before any diplo-
matic or consular officer of the United States authorized
to administer oaths, or before any official authorized to
administer oaths in the foreign country concerned, whose
authority shall be proved by a certificate of a diplomatic
or consular officer of the United States; and
“(2) shall be valid if they comply with the laws of the

State or country where made.

“(b) WRITTEN DECLARATION IN LIEU OF OATH.—(1) The Adminis-
trator may by rule prescribe that any document which is to be
filed under this chapter in the Office of the Administrator and
which is required by any law, rule, or other regulation to be under
oath, may be subscribed to by a written declaration in such form
as the Administrator may prescribe, and such declaration shall
be in lieu of the oath otherwise required.

“(2) Whenever a written declaration under paragraph (1) is
used, the document containing the declaration shall state that
willful false statements are punishable by fine or imprisonment,
or both, pursuant to section 1001 of title 18, and may jeopardize
the validity of the application or document or a registration result-
ing therefrom.

“§1313. Examination of application and issue or refusal of
registration

“(a) DETERMINATION OF REGISTRABILITY OF DESIGN; REGISTRA-
TION.—Upon the filing of an application for registration in proper
form under section 1310, and upon payment of the fee prescribed
under section 1316, the Administrator shall determine whether
or not the application relates to a design which on its face appears
to be subject to protection under this chapter, and, if so, the Register
shall register the design. Registration under this subsection shall Publication.
be announced by publication. The date of registration shall be
the date of publication.

“(b) REFUSAL TO REGISTER; RECONSIDERATION.—If, in the judg-
ment of the Administrator, the application for registration relates
to a design which on its face is not subject to protection under
this chapter, the Administrator shall send to the applicant a notice
of refusal to register and the grounds for the refusal. Within 3
months after the date on which the notice of refusal is sent, the
applicant may, by written request, seek reconsideration of the
application. After consideration of such a request, the Administrator
shall either register the design or send to the applicant a notice
of final refusal to register.

“(c) APPLICATION TO CANCEL REGISTRATION.—Any person who
believes he or she is or will be damaged by a registration under
this chapter may, upon payment of the prescribed fee, apply to
the Administrator at any time to cancel the registration on the
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Regulations.

Publication.

ground that the design is not subject to protection under this
chapter, stating the reasons for the request. Upon receipt of an
application for cancellation, the Administrator shall send to the
owner of the design, as shown in the records of the Office of
the Administrator, a notice of the application, and the owner shall
have a period of 3 months after the date on which such notice
is mailed in which to present arguments to the Administrator
for support of the validity of the registration. The Administrator
shall also have the authority to establish, by regulation, conditions
under which the opposing parties may appear and be heard in
support of their arguments. If, after the periods provided for the
presentation of arguments have expired, the Administrator deter-
mines that the applicant for cancellation has established that the
design is not subject to protection under this chapter, the Adminis-
trator shall order the registration stricken from the record. Can-
cellation under this subsection shall be announced by publication,
and notice of the Administrator’s final determination with respect
to any application for cancellation shall be sent to the applicant
and to the owner of record.

“§ 1314. Certification of registration

“Certificates of registration shall be issued in the name of
the United States under the seal of the Office of the Administrator
and shall be recorded in the official records of the Office. The
certificate shall state the name of the useful article, the date of
filing of the application, the date of registration, and the date
the design was made public, if earlier than the date of filing
of the application, and shall contain a reproduction of the drawing
or other pictorial representation of the design. If a description
of the salient features of the design appears in the application,
the description shall also appear in the certificate. A certificate
of registration shall be admitted in any court as prima facie evidence
of the facts stated in the certificate.

“§1315. Publication of announcements and indexes

“(a) PUBLICATIONS OF THE ADMINISTRATOR.—The Administrator
shall publish lists and indexes of registered designs and cancella-
tions of designs and may also publish the drawings or other pictorial
representations of registered designs for sale or other distribution.

“(b) FILE OF REPRESENTATIVES OF REGISTERED DESIGNS.—The
Administrator shall establish and maintain a file of the drawings
or other pictorial representations of registered designs. The file
shall be available for use by the public under such conditions
as the Administrator may prescribe.

“§1316. Fees

“The Administrator shall by regulation set reasonable fees for
the filing of applications to register designs under this chapter
and for other services relating to the administration of this chapter,
taking into consideration the cost of providing these services and
the benefit of a public record.

“§1317. Regulations

“The Administrator may establish regulations for the adminis-
tration of this chapter.
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“§1318. Copies of records

“Upon payment of the prescribed fee, any person may obtain
a certified copy of any official record of the Office of the Adminis-
trator that relates to this chapter. That copy shall be admissible
in evidence with the same effect as the original.

“§1319. Correction of errors in certificates

“The Administrator may, by a certificate of correction under
seal, correct any error in a registration incurred through the fault
of the Office, or, upon payment of the required fee, any error
of a clerical or typographical nature occurring in good faith but
not through the fault of the Office. Such registration, together
with the certificate, shall thereafter have the same effect as if
it had been originally issued in such corrected form.

“§ 1320. Ownership and transfer

“(a) PROPERTY RIGHT IN DESIGN.—The property right in a
design subject to protection under this chapter shall vest in the
designer, the legal representatives of a deceased designer or of
one under legal incapacity, the employer for whom the designer
created the design in the case of a design made within the regular
scope of the designer’s employment, or a person to whom the rights
of the designer or of such employer have been transferred. The
person in whom the property right is vested shall be considered
the owner of the design.

“(b) TRANSFER OF PROPERTY RIGHT.—The property right in
a registered design, or a design for which an application for registra-
tion has been or may be filed, may be assigned, granted, conveyed,
or mortgaged by an instrument in writing, signed by the owner,
or may be bequeathed by will.

“(c) OATH OR ACKNOWLEDGEMENT OF TRANSFER.—An oath or
acknowledgment under section 1312 shall be prima facie evidence
of the execution of an assignment, grant, conveyance, or mortgage
under subsection (b).

“(d) RECORDATION OF TRANSFER.—An assignment, grant,
conveyance, or mortgage under subsection (b) shall be void as
against any subsequent purchaser or mortgagee for a valuable
consideration, unless it is recorded in the Office of the Administrator
within 3 months after its date of execution or before the date
of such subsequent purchase or mortgage.

“§1321. Remedy for infringement

“(a) IN GENERAL.—The owner of a design is entitled, after
issuance of a certificate of registration of the design under this
chapter, to institute an action for any infringement of the design.

“(b) REVIEW OF REFUSAL TO REGISTER.—(1) Subject to para-
graph (2), the owner of a design may seek judicial review of a
final refusal of the Administrator to register the design under
this chapter by bringing a civil action, and may in the same action,
if the court adjudges the design subject to protection under this
chapter, enforce the rights in that design under this chapter.

“(2) The owner of a design may seek judicial review under
this section if—

“(A) the owner has previously duly filed and prosecuted
to final refusal an application in proper form for registration
of the design;
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“(B) the owner causes a copy of the complaint in the action
to be delivered to the Administrator within 10 days after the
commencement of the action; and

“(C) the defendant has committed acts in respect to the
design which would constitute infringement with respect to
a design protected under this chapter.

“(c) ADMINISTRATOR AS PARTY TO ACTION.—The Administrator
may, at the Administrator’s option, become a party to the action
with respect to the issue of registrability of the design claim by
entering an appearance within 60 days after being served with
the complaint, but the failure of the Administrator to become a
party shall not deprive the court of jurisdiction to determine that
issue.

“(d) Use orF ARBITRATION To RESOLVE DisPUTE.—The parties
to an infringement dispute under this chapter, within such time
as may be specified by the Administrator by regulation, may deter-
mine the dispute, or any aspect of the dispute, by arbitration.
Arbitration shall be governed by title 9. The parties shall give
notice of any arbitration award to the Administrator, and such
award shall, as between the parties to the arbitration, be dispositive
of the issues to which it relates. The arbitration award shall be
unenforceable until such notice is given. Nothing in this subsection
shall preclude the Administrator from determining whether a design
is sul(oj;ect to registration in a cancellation proceeding under section
1313(c).

§ 1322, Injunctions

“(a) IN GENERAL.—A court having jurisdiction over actions
under this chapter may grant injunctions in accordance with the
principles of equity to prevent infringement of a design under
this chapter, including, in its discretion, prompt relief by temporary
restraining orders and preliminary injunctions.

“(b) DAMAGES FOR INJUNCTIVE RELIEF WRONGFULLY
OBTAINED.—A seller or distributor who suffers damage by reason
of injunctive relief wrongfully obtained under this section has a
cause of action against the applicant for such injunctive relief
and may recover such relief as may be appropriate, including dam-
ages for lost profits, cost of materials, loss of good will, and punitive
damages in instances where the injunctive relief was sought in
bad faith, and, unless the court finds extenuating circumstances,
reasonable attorney’s fees.

“§1323. Recovery for infringement

“(a) DAMAGES.—Upon a finding for the claimant in an action
for infringement under this chapter, the court shall award the
claimant damages adequate to compensate for the infringement.
In addition, the court may increase the damages to such amount,
not exceeding $50,000 or $1 per copy, whichever is greater, as
the court determines to be just. The damages awarded shall con-
stitute compensation and not a penalty. The court may receive
expert testimony as an aid to the determination of damages.

“(b) INFRINGER’S PROFITS.—As an alternative to the remedies
provided in subsection (a), the court may award the claimant the
infringer’s profits resulting from the sale of the copies if the court
finds that the infringer’s sales are reasonably related to the use
of the claimant’s design. In such a case, the claimant shall be
required to prove only the amount of the infringer’s sales and
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the infringer shall be required to prove its expenses against such
sales.

“(c) STATUTE OF LIMITATIONS.—No recovery under subsection
(a) or (b) shall be had for any infringement committed more than
3 years before the date on which the complaint is filed.

“(d) ATTORNEY’S FEES.—In an action for infringement under
this chapter, the court may award reasonable attorney’s fees to
the prevailing party.

“(e) DISPOSITION OF INFRINGING AND OTHER ARTICLES.—The
court may order that all infringing articles, and any plates, molds,
patterns, models, or other means specifically adapted for making
the articles, be delivered up for destruction or other disposition
as the court may direct.

“§1324. Power of court over registration

“In any action involving the protection of a design under this
chapter, the court, when appropriate, may order registration of
a design under this chapter or the cancellation of such a registra-
tion. Any such order shall be certified by the court to the Adminis-
trator, who shall make an appropriate entry upon the record.

“§1325. Liability for action on registration fraudulently
obtained

“Any person who brings an action for infringement knowing
that registration of the design was obtained by a false or fraudulent
representation materially affecting the rights under this chapter,
shall be liable in the sum of $10,000, or such part of that amount
as the court may determine. That amount shall be to compensate
the defendant and shall be charged against the plaintiff and paid
to the defendant, in addition to such costs and attorney’s fees
of the defendant as may be assessed by the court.

“§1326. Penalty for false marking

“(a) IN GENERAL.—Whoever, for the purpose of deceiving the
public, marks upon, applies to, or uses in advertising in connection
with an article made, used, distributed, or sold, a design which
is not protected under this chapter, a design notice specified in
section 1306, or any other words or symbols importing that the
design is protected under this chapter, knowing that the design
is not so protected, shall pay a civil fine of not more than $500
for each such offense.

“(b) SulT BY PRIVATE PERSONS.—Any person may sue for the
penalty established by subsection (a), in which event one-half of
the penalty shall be awarded to the person suing and the remainder
shall be awarded to the United States.

“§ 1327. Penalty for false representation

“Whoever knowingly makes a false representation materially
affecting the rights obtainable under this chapter for the purpose
of obtaining registration of a design under this chapter shall pay
a penalty of not less than $500 and not more than $1,000, and
any rights or privileges that individual may have in the design
under this chapter shall be forfeited.
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“§ 1328. Enforcement by Treasury and Postal Service

“(a) REGULATIONS.—The Secretary of the Treasury and the
United States Postal Service shall separately or jointly issue regula-
tions for the enforcement of the rights set forth in section 1308
with respect to importation. Such regulations may require, as a
condition for the exclusion of articles from the United States, that
the person seeking exclusion take any one or more of the following
actions:

“(1) Obtain a court order enjoining, or an order of the
International Trade Commission under section 337 of the Tariff
Act of 1930 excluding, importation of the articles.

“(2) Furnish proof that the design involved is protected
under this chapter and that the importation of the articles
would infringe the rights in the design under this chapter.

“(3) Post a surety bond for any injury that may result
%_f téle detention or exclusion of the articles proves to be unjusti-
ied.

“(b) SEIZURE AND FORFEITURE.—Articles imported in violation
of the rights set forth in section 1308 are subject to seizure and
forfeiture in the same manner as property imported in violation
of the customs laws. Any such forfeited articles shall be destroyed
as directed by the Secretary of the Treasury or the court, as the
case may be, except that the articles may be returned to the
country of export whenever it is shown to the satisfaction of the
Secretary of the Treasury that the importer had no reasonable
grounds for believing that his or her acts constituted a violation
of the law.

“§ 1329. Relation to design patent law

“The issuance of a design patent under title 35, United States
Code, for an original design for an article of manufacture shall
terminate any protection of the original design under this chapter.

“§1330. Common law and other rights unaffected

“Nothing in this chapter shall annul or limit—

“(1) common law or other rights or remedies, if any, avail-
able to or held by any person with respect to a design which
has not been registered under this chapter; or

“(2) any right under the trademark laws or any right
protected against unfair competition.

“§1331. Administrator; Office of the Administrator

“In this chapter, the ‘Administrator’ is the Register of Copy-
rights, and the ‘Office of the Administrator’ and the ‘Office’ refer
to the Copyright Office of the Library of Congress.
“§ 1332. No retroactive effect

“Protection under this chapter shall not be available for any
design that has been made public under section 1310(b) before
the effective date of this chapter.”.

SEC. 503. CONFORMING AMENDMENTS.

(a) TABLE OF CHAPTERS.—The table of chapters for title 17,
United States Code, is amended by adding at the end the following:

“13. Protection of Original Designs ............cccocieiiiiiiiiiiiiiiiiieieeceeeee 1301”.

509



PUBLIC LAW 105-304—OCT. 28, 1998 112 STAT. 2917

(b) JURISDICTION OF DISTRICT COURTS OVER DESIGN ACTIONS.—
(1) Section 1338(c) of title 28, United States Code, is amended
by inserting “, and to exclusive rights in designs under chapter
13 of title 17,” after “title 17”.

(2)(A) The section heading for section 1338 of title 28, United
States Code, is amended by inserting “designs,” after “mask
works,”.

(B) The item relating to section 1338 in the table of sections
at the beginning of chapter 85 of title 28, United States Code,
is amended by inserting “designs,” after “mask works,”.

(c) PLACE FOR BRINGING DESIGN ACTIONS.—(1) Section 1400(a)
of title 28, United States Code, is amended by inserting “or designs”
after “mask works”.

(2) The section heading for section 1400 of title 28, United
States Code, is amended to read as follows:

“Patents and copyrights, mask works, and designs”.

(3) The item relating to section 1400 in the table of sections
at the beginning of chapter 87 of title 28, United States Code,
is amended to read as follows:

“1400. Patents and copyrights, mask works, and designs.”.

(d) AcTIONS AGAINST THE UNITED STATES.—Section 1498(e) of
title 28, United States Code, is amended by inserting “, and to
exclusive rights in designs under chapter 13 of title 17,” after
“title 17”.

SEC. 504. JOINT STUDY OF THE EFFECT OF THIS TITLE. 17 USC 1301

(a) IN GENERAL.—Not later than 1 year after the date of the %%t:dhnes_

enactment of this Act, and not later than 2 years after such date Reports.
of enactment, the Register of Copyrights and the Commissioner
of Patents and Trademarks shall submit to the Committees on
the Judiciary of the Senate and the House of Representatives a
joint report evaluating the effect of the amendments made by this
title.
(b) ELEMENTS FOR CONSIDERATION.—In carrying out subsection
(a), the Register of Copyrights and the Commissioner of Patents
and Trademarks shall consider—

(1) the extent to which the amendments made by this
title has been effective in suppressing infringement of the
design of vessel hulls;

(2) the extent to which the registration provided for in
chapter 13 of title 17, United States Code, as added by this
title, has been utilized;

(3) the extent to which the creation of new designs of
vessel hulls have been encouraged by the amendments made
by this title;

(4) the effect, if any, of the amendments made by this
title on the price of vessels with hulls protected under such
amendments; and

(5) such other considerations as the Register and the
Commissioner may deem relevant to accomplish the purposes
of the evaluation conducted under subsection (a).

510



112 STAT. 2918 PUBLIC LAW 105-304—OCT. 28, 1998

17 USC 1301
note.

SEC. 505. EFFECTIVE DATE.

The amendments made by sections 502 and 503 shall take
effect on the date of the enactment of this Act and shall remain
in effect until the end of the 2-year period beginning on such
date of enactment. No cause of action based on chapter 13 of
title 17, United States Code, as added by this title, may be filed
after the end of that 2-year period.

Approved October 28, 1998.
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