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l. Preliminary Statement

Patent Owner Trading Technologies International, Inc. (“TT”), moves to
exclude the Supplemental Declaration of Kendyl A. Roman in Support of
Petitioner TD Ameritrade et al.’s (“TD” or “Petitioner”) Reply for Covered
Business Method Review of U.S. Patent 6,772,132 (Ex. 1026, “Supplemental
Declaration”) because portions of the Exhibit lack relevance (FRE 402), since they
exceed the proper scope of Petitioner’s Reply under 37 C.F.R. § 42.23(b), and are
prejudicial to Patent Owner, since Patent Owner is unable to respond to them (FRE
403).

Il. Standard

A Motion to Exclude must (a) identify where in the record the objection was
made, (b) identify where in the record the evidence sought to be excluded was
relied upon by an opponent, (c) address objections to exhibits in numerical order,
and (d) explain the objection. Trial Practice Guide, 77 Fed. Reg. 48,756, 78,767
(Aug. 14, 2012).

1.  Dr. Roman’s Supplemental Declaration (Ex. 1026) Should be Excluded

A.  TT Timely Objected to the Supplemental Declaration, Which Was
Relied Upon in TD’s Reply

TT objected to Exhibit 1026 in objections served June 5, 2015. Paper 43. TD
relies upon the Supplemental Declaration (Ex. 1026) for its 35 U.S.C. § 101

grounds. E.g., Reply, Paper 42 at 4, 7, 8, 11, 15, and 23.
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B.  Dr. Roméan’s Supplemental Declaration Lacks Relevance Under
FRE 402 and is Prejudicial under FRE 403

Rather than further explain the original arguments set out in the Petition,
TD’s Reply raises several issues for the first time, supported by Dr. Roman’s
Supplemental Declaration. Thus, instead of narrowing the issues before the Board,
TD’s Reply expands them. 37 C.F.R. § 42.23(b) states “[a] reply may only respond
to arguments raised in the corresponding . . . patent owner response.” As explained
in the Trial Practice Guide, “new evidence necessary to make out a prima facie
case for [] unpatentability” and “new evidence that could have been presented in a
prior filing” are improper. 77 Fed. Reg. 48767. The Board should not allow TD to
propose entirely new theories of unpatentability under 35 U.S.C. § 101 when those
arguments could have been presented in its Petition.

37 C.F.R. 8 42.22(a)(2) requires that “[a] petition . .. must include ‘[a] full
statement of the reasons for the relief requested, including a detailed explanation of
the significance of the evidence including material facts, and the governing law,
rules, and precedent.”” TD’s late evidence to support new “reasons for the relief
requested” and new alleged “material facts” lacks relevance under Fed. R. Evid.
402, going beyond TD’s originally proposed “reasons for the relief requested.”

The new evidence prejudices Patent Owner under Fed. R. Evid. 403 because
its own experts cannot now respond to the new observations and opinions, and

Patent Owner is precluded from addressing the Supplemental Declaration in its
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Patent Owner Response. See Intri-Plex Technologies, Inc. v. Saint-Gobain
Performance Plastics Rencol Limited, IPR2014-00309, Paper 83 at 13. The new
evidence is also a waste of time, confuses the issues, and could cause undue delay
(Fed. R. Evid. 403) because it unnecessarily expands the issues for Oral Hearing,
and presents multiple theories (legal and claim construction) that have not been
fully briefed for consideration in the Board’s Final Written Decision.

For at least the following reason with respect to the instituted
35 U.S.C. § 101 grounds, the Supplemental Declaration is improper:

Citing to the Supplemental Declaration at Y 4, TD argues for the first time
that “[a]side from the recitation of conventional and generic computer terms and
processes. . . claim 1 could be performed in the human mind or with the aid of pen-
and-paper with little difficulty because the claim requires plotting only two data
points.” See Reply at 4. The Supplemental Declaration contains similar arguments
in § 3. These new arguments could have been included in Petitioner’s original
paper, but were not, and they raise claim construction and factual issues that the
Patent Owner cannot now brief. Dr. Roman’s new conclusions and supporting
statements in {1 3 and 4 are therefore irrelevant under Rule 402 and prejudicial, a
waste of time, confuse the issues, and are likely to cause undue delay under Rule

403.
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