Anited States Court of Appeals
for the ffederal Civcuit

TRADING TECHNOLOGIES INTERNATIONAL,
INC.,
Plaintiff-Appellant,

V.

OPEN E CRY, LLC, AND OPTIONSXPRESS
HOLDINGS, INC.,
Defendants-Appellees,

AND

TRADESTATION SECURITIES, INC., AND
TRADESTATION GROUP, INC.,
Defendants-Appellees,

AND

IBG, LLC, THINKORSWIM GROUP, INC.,

TD AMERITRADE, INC., TD AMERITRADE
HOLDING CORP., AND INTERACTIVE BROKERS,
LLC,

Defendants-Appellees,

AND

CQG, INC., AND CQGT, LLC,
Defendants-Appellees,

AND
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FUTUREPATH TRADING LLC,
SUNGARD DATA SYSTEMS, INC.,
SUNGARD INVESTMENT VENTURES LLC, AND
GL TRADE AMERICAS, INC.,
Defendants-Appellees,

AND

STELLAR TRADING SYSTEMS, LTD., AND
STELLAR TRADING SYSTEMS, INC.,
Defendants-Appellees,

AND

ESPEED MARKETS, LP,
BGC CAPITAL MARKETS, LP, AND
ECCOWARE LTD.,
Defendants-Appellees,

AND

ROSENTHAL COLLINS GROUP, LLC,
Defendant.

2012-1583

Appeal from the United States District Court for the
Northern District of Illinois in consolidated No. 10-CV-
0715, Judge Virginia M. Kendall.

Decided: August 30, 2013
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STEVEN F. BORSAND, Trading Technologies Interna-
tional, Inc., of Chicago, Illinois, argued for plaintiff-
appellant. Of counsel on the brief were LEIF R. SIGMOND,
JR., MICHAEL D. GANNON, PAUL A. KAFADAR, and SARAH E.
FENDRICK, McDonnell Boehnen Hulbert & Berghoff LLP,
of Chicago, Illinois. Of counsel were JENNIFER KURCZ and
MATTHEW SAMPSON.

ANTHONY B. ULLMAN, Salans LLP, of New York, New
York, argued for all defendants-appellees. With him on
the brief for FuturePath Trading, LLC, et al., was LORA A.
MOFFATT. Of counsel on the brief were PHILIPPE BENNETT
and AOIFE BUTLER, Alston & Bird, LLP, of New York,
New York. On the brief for IBG, LLC, et al., were
MICHAEL BRETT LEVIN and CHRISTOPHER P. GREWE,
Wilson Sonsini Goodrich & Rosati, of Palo Alto, Califor-
nia, and NATALIE J. MORGAN, of San Diego, California.
On the brief for CQG, Inc., et al., were ADAM G. KELLY,
WILLIAM J. VOLLER, and J. SIMONE JONES, Loeb & Loeb,
LLP, of Chicago, Illinois. On the brief for eSpeed Mar-
kets, LP, et al., was GARY A. ROSEN, Law Offices of Gary
A. Rosen, P.C., of Ardmore, Pennsylvania. On the brief
for TradeStation Securities, Inc., et al., were DAVID dJ.
HEALEY, Fish & Richardson P.C., of Houston, Texas, and
ADAM KESSEL and KEVIN SU, of Boston, Massachusetts.

SCOTT J. BORNSTEIN, Greenberg Traurig, LLP, of New
York, New York, for defendants-appellees Open E. Cry,
LLC, et al. With him on the brief was JAMES J. LUKAS,
JR., of Chicago, Illinois.

LAURA A. LYDIGSEN, Brinks Hofer Gilson & Lione, of
Chicago, Illinois, for defendants-appellees, Stellar Trad-
ing Systems, Ltd., et al. Of counsel were RALPH J. GABRIC
and MARC V. RICHARDS.
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Before LOURIE and PLAGER, Circuit Judges, and BENSON,
District Judge.”

LOURIE, Circuit Judge.

In this patent infringement action, Plaintiff-Appellant
Trading Technologies International, Inc. (“I'T”) appeals
from the district court’s entry of summary judgment that
(1) the asserted claims of T'T’s U.S. Patents 7,676,411 (the
“411 patent”), 7,693,768 (the “768 patent”), 7,904,374
(the “’374 patent”), and 7,685,055 (the “055 patent”) are
invalid for failure to comply with the written description
requirement of 35 U.S.C. §112; and (ii) prosecution
history estoppel bars TT from asserting the 055 patent
against software products that include certain display
functions. The district court premised both holdings on
deference to our prior decision in Trading Technologies
International, Inc. v. eSpeed, Inc., 595 F.3d 1340 (Fed.
Cir. 2010) (“eSpeed”), which considered two related pa-
tents from T'T’s portfolio.

We conclude that eSpeed does not control the issues
presented in this appeal, and the district court’s rulings
based on that case are therefore incorrect. Accordingly,
and as described more fully below, we reverse and remand
for further proceedings.

BACKGROUND
A. The TT Patent Family

TT owns a number of related patents generally di-
rected to software used for electronic trading on a com-
modities exchange, including the 411, 768, 374, and '055
patents at issue in this appeal. Issued between March
2010 and March 2011, those four patents claim priority

*  Honorable Dee V. Benson, District Judge, United
States District Court for the District of Utah, sitting by
designation.
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from U.S. Provisional Patent Application 60/186,322, filed
on March 2, 2000, and U.S. Patent Application
09/590,692, which was filed on June 9, 2000, and later
1issued as U.S. Patent 6,772,132 (the “132 patent”) on
August 3, 2004. The 411, 768, and ’374 patents all arose
from a series of continuation applications stemming from
the parent '132 patent. See, e.g., 411 patent, at [63].
Accordingly, the 411, 768, and ’374 patents share a
common written description matching that of the progeni-
tor ’132 patent in all material respects. In contrast, the
’055 patent traces its priority from the '132 patent as a
continuation-in-part, see ‘055 patent, at [63], and as such,
the 055 patent contains substantial new matter relative
to the original written description of the 132 patent.

In general, the subject TT patents concern a graphical
user interface that can display essential data from a
commodities market and allow a user to enter electronic
trade orders on an exchange. Drawings common to the
411, ’768, 374, and '055 patents exemplify several key
aspects of the disclosed displays:

Rl FIG. 4
[ SYCOMFGBLDECSS ClX| SYCOM FGBL DEC33 B[in]E3
ong—-EW ]84 Tac0 [ ssa[ P LT EW L‘”:"“‘: Bida | AskQ | Prc| LTQ
Ll 9 104 | 59 10
1010 [———R[ s Al s 4 | 99
% | % 24 |98
1o 72 720
/ @: | o7 5 w5 |7
1017 | Xi iy 115 | 96 1 115 | 96
1013~ 0 0
10147 ([ 0] i 1| B 0w 2 |
N EE ol 50 | an 21 |4
ooy L 2 (K s o (58] I G ol M | P77
.
Wy |- CR s [ R | @ o2
1015 x] 10 % |9 x| 10 [ o
B e I EREE - v o B
| o 18
1008 <4 5 < bl Bo, [ ox [8 )
\Bo Bligg 8 B _E;i ]
BT NETO %% o )
1017 <7 a0 a7 NETO = 5
1018 B O 13 8
W17 ]
sl s & W errea] © 8
A= = . 110 85
1018 P 7]
| il ] z 84
ot
1021 125 7] 3 83
21 B1 125 82
' 21 81
1001 002 1003 1004 1005 1008 ——

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




