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I. Preliminary Statement 

Pursuant to 37 C.F.R. §§ 42.64(c) and 42.61(a) and the Federal Rules of 

Evidence, Patent Owner Trading Technologies International, Inc. (“TT”), moves to 

exclude the English translation of the TSE document (Ex. 1004), because the 

translation fails to comply with the requirements of 37 C.F.R. § 42.63(b) and Fed. 

R. Evid. 104(b) and 602-604. The original affidavit of Ms. O’Connell (Ex. 1005) is 

defective because it was not made by a person having personal knowledge of the 

translation. Because this defect is not curable by supplemental evidence, all of the 

TSE translation should be excluded. Although subsequent affidavits were prepared 

by Petitioner TD Ameritrade et al. (“TD” or “Petitioner”), one declarant, Mr. 

Skidmore, denied that pages 101-140 of Ex. 1004 were his translation. For this 

additional reason, at least pages 101-140 of Ex. 1004 should be excluded. 

TT also moves to exclude the Supplemental Declaration of Kendyl A. 

Román in Support of Petitioners’ Reply for Covered Business Method Review of 

U.S. Patent 7,533,056 (Ex. 1042, “Supplemental Declaration”) because portions of 

the Exhibit lack relevance (FRE 402), exceeding the proper scope of Petitioner’s 

Reply under 37 C.F.R. § 42.23(b), and at least because of the prejudice resulting 

from Patent Owner’s inability to respond to the untimely evidence and opinions 

therein (FRE 403). 
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II. Standard 

A Motion to Exclude must (a) identify where in the record the objection was 

made,1 (b) identify where in the record the evidence sought to be excluded was 

relied upon by an opponent, (c) address objections to exhibits in numerical order, 

and (d) explain the objection. Trial Practice Guide, 77 Fed. Reg. 48,756, 78,767 

(Aug. 14, 2012). 

III. The TSE Translation (Ex. 1004) Should Be Excluded 

A. TT Timely Objected to the TSE Translation,2 Which Was Relied 
Upon in TD’s Petition and Its Reply 

TT objected to Exhibits 1003-1005 in objections served December 16, 2014. 

Ex. 2273. TD relies upon the TSE translation (Ex. 1004) for all instituted prior art 

grounds throughout its Petition and in its Reply. Pet., Paper 4 at 27-53; Reply, 

Paper 48 at 12-18; I.D., Paper 19 at 19-23. 

B. All of the TSE Translation Should be Excluded for Failing to 
Comply with 37 C.F.R. § 42.63(b)  

When TD filed its Petition and the TSE translation, it filed an ineffective 

                                            
1 Under the Rules published May 19, 2015, objections must now be filed. 80 Fed. 

Reg. 28,561, 28,563. A copy of TT’s objections are being filed as Ex. 2273. 

2 The Board determined that TT’s original objection to Exs. 1003-1005 preserved 

its objections to the supplemental evidence (Exs. 1036-1040) and no further 

objections were necessary. Ex. 3003 at 16:4-12. 
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affidavit of Ms. Courtney O’Connell (Ex. 1005). Ms. O’Connell’s affidavit fails to 

comply with § 37 C.F.R. § 42.63(b), which requires that “[w]hen a party relies on a 

document . . . in a language other than English, a translation of the document into 

English and an affidavit attesting to the accuracy of the translation must be filed 

with the document.” A declarant “may testify to a matter only if evidence is 

introduced sufficient to support a finding that the witness has personal knowledge 

of the matter.” Fed. R. Evid. 602 (emphasis added). For foreign language 

translations, a translation not certified as true and accurate is not admissible under 

the Federal Rules of Evidence or the Board’s Rules. 37 C.F.R. § 42.63(b); City of 

N.Y. v. Geodata Plus, LLC, 537 F. Supp. 2d 443, 448 n.9 (E.D.N.Y. 2007); cf. 

Quiroga v. Fall River Music, Inc., No. 93-civ-2914, 1998 WL 851574 at *2 n.3 

(S.D.N.Y. Dec. 7, 1998). 

The accuracy of Ex. 1004 is a question of fact. Ms. O’Connell’s affidavits 

(Exs. 1005 and 1040) cannot testify to the factual accuracy of the translation, 

because she has no personal knowledge of Japanese-English translation or personal 

knowledge of the underlying source document’s contents. Ex. 2093 [O’Connell 

Tr.] at 16:16-17; Fed. R. Evid. 602; Zhongshan Broad Ocean Motor Co., Ltd. v. 

Nidec Motor Corp., IPR2014-01121, Paper 20 at 11-12 (January 21, 2015). 

Ms. O’Connell’s affidavits are thus irrelevant to these proceedings. Ms. 

O’Connell admitted that she (1) speaks only English and, therefore, cannot attest to 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


