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I. INTRODUCTION 

Defendants acknowledge that the written description issue is a “question of fact” that 

focuses on whether the disclosure apprises one of ordinary skill in the art that the inventor 

actually was in possession of, and had invented, the claimed invention.  Dkt. 373, Def. Br. 13-14.  

And yet, Defendants fail to set forth who a person of ordinary skill in the art would be for this 

patented technology.  Likewise, they fail to present any facts—either in the form of a declaration 

or otherwise—regarding whether one of ordinary skill in the art would understand the inventors 

possessed the concept of a default quantity in conjunction with the other claim elements.  

Instead, Defendants offer nothing more than litigation-induced attorney argument, without any 

factual support.  

Defendants advance two arguments in support of their motion, but neither has any merit.  

First, Defendants argue that the exact term “default quantity” does not appear in the 

specification.  This is irrelevant, however, as it is black letter law that the disclosure need not 

describe the claimed subject matter in exactly the same terms as used in the claims.  In fact, the 

law is clear that the disclosure need not take any particular form, and could even be a figure 

standing alone.  The law is also clear that the disclosure does not have to explicitly describe 

every claim element, so as long as every element is necessarily present in the disclosure such that 

it can be recognized by one of ordinary skill in the art. 

Second, Defendants repeatedly assert, without any support, that the specification contains 

“no disclosure” of the claimed default quantity.  As demonstrated below, there are numerous 

portions of the ‘056 patent specification conveying to those of skill in the art that the inventors 

were in possession of the claimed default quantity.  This is confirmed by the Declaration of 

Richard Hartheimer (“Ex. 2, Hartheimer Decl.”), which is submitted herewith.  In view of this 

factual evidence presented by TT—and the complete lack of any factual evidence from the 
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