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BE IT REMEMBERED that, pursuant to the faws

governing the taking and use of depositions, on Tuesday,

December 18, 2072, comlnencing at 9: 33 a.m. thereof , ât

Ropes & Gray, 1900 University Avenue, 6th Floor, East

Palo Al-to, California 94303, before me, RACHEL FERRIER,

a Certified Shorthand Reporter, personally appeared

SCOTT CHRISTOPHER SANDER, called as a witness by

Defendant, who, being by me first duly sl/vorn, was

thereupon examined as a witness in said action"

APPEARANCES OF COUNSEL

For the Pfaintiff and the Witness:

ARNOLD & PORTER LLP
BY: JAMES A. DiBOISE, Attorney at Law
Three Embarcadero Center, lth Floor
San Francísco, Californla 94III
Telephone: 4I5. 41I.328I
Emaif : james.diboiseGaporter.com

For the Defendant:

ROPES & GRAY
BY: JAMES R. BATCHELDER, Attorney at Law
1900 University Ave, 6th Floor
East Palo Alto, California 94303
TeJ-ephone: 650. 611 .4078
Emaif : james.batchelderGropesgray.com

ALSO PRESENT: PETER HIBDON, Videographer

-- -o0o---
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EAST PALO ALTO, CALIFORNIA

TUESDAY, DECEMBER 18, 2OI2

9:33 A.M.

-o0o---

PROCEEDINGS

THE VIDEOGRAPHER: Good morning.

Here begins Disc 1 in the deposition of Scott

Sander in the maLter regarding in the matter of

Sightsound Technologies, LLC, versus Apple fnc"

Today's date is December 18th, 2012, and the

time is 9:33 a.m.

My name is Peter Hibdon, and the court reporter

is Rachef Ferrier of Merrilf Court Reportlng.

Counsel-, please identify yourselves and state

whom you represent.

MR. BATCHELDER: My name is James Batchelder

from the l-aw firm of Ropes & Gray on behalf of

defendant, Apple.

MR. DiBOISE: James DiBoise. I represent the

plaintiff and the witness.

THE VIDtrOGRAPHER: Thank you.

úüould the court reporter s\^i ear in the witness.

-o0o---
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SCOTT CHRISTOPHER SANDER

cal-led as a witness, having been

sworn, was examined and testified

---o0o---

EXAMINATION

first duly

as follows:

BY MR. BATCHELDER:

A Would you please state your fuII name for the

record

A Scott Christopher Sander.

a And

A 851

a What

A 311

Pennsylvania.

a Mr.

"communication, "

be clear at the

what is your home address?

Valley View Road.

is your business address?

South Craig Street, Pittsburgh,

Sanders , íf there's anything that I say or

in any !ùay, will youask you today that confuses you

please say so?

A I will.

O Thank you.

I'm likely to use in this deposition the word

"communicate" or various forms of that word,

"communicatì-ng, " eLc. f just want to

outset by -- that by those terms, I'm

referring to communications in their broadest sense,
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whether oral, wrítten, eì-ectronic, or otherwise.

Does that make sense to you?

A I understand.

O Also, I understand there have been several

entitles that used the name or word "SightSound, " and I

want to be cfear that if I intend a question to be

directed to a particular SightSound entity, then I will

cafl that out in the question, but, otherwise, f'll use

the term "SightSound" to refer to any and all SiqhtSound

entities.

Does that make sense to you?

A I understand.

O Okay. And and if your ansv/er to any

question is particular to a given SightSound entity,

would you please try to specify that in your answer so

vüe have a clear record?

A Yes.

MR. BATCHELDER: Thank you.

(Exhibit 178 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked as Exhibits 2

through 4 in this deposition the patents-in-suit in this

matter oh, I'm sorry.

THE WITNESS: Yeah.

MR. BATCHELDER: Yeah, TJB, 7'19, and 180. So
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Il B is Patent No. 5 ,I9I ,5'13 .

Do you

Yes.

have that before you?

Okay. And

MR. DiBOTSE: Can you hold on a second. We're

not scrolling. Thank you.

BY MR. BATCHELDER:

a So to the extent \^/e need to refer to that

patent during the course of the deposition, would you

understand if I refer to it as the "'573 patent"?

A Yes.

(Exhibit I19 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: All right. And we have also

marked, âS Exhibit 119, Patent No. 5,6'15,134.

A Do you have that before you?

A Yes.

O And can we refer to that as the tttJ34 patent"?

A Yes.

(Exhibit 180 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: And we have marked, âs

Exhibit 180, Patent No. 5,966,440.

O Do you have that before you?

A Yes.

O

A

O
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A

a

patents

A

And can we refer to that as the '440 patent?

Yes.

And, colfectively, can we refer to those three

as "the patents-in-suit"?

Yes.

(Exhibit L71 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I al-so had marked, as

Exhibit I1'7, Defendant Apple fnc.'s Notice of 30 (b) (6)

Deposition to Plaintiff SightSound Technologies, LLC.

a Do you have that before you?

A Yes"

O Have you seen that document before?

A I don't I don't know.

a fs it famifiar to you?

A No.

A If f could ask you, within that RuIe 30(b) (6)

Deposition Notlce that is Exhibit IJ'1, to turn to

Schedule A, which lays out a set of 32 topics.

Have you seen this list of topics before?

A I don't believe I have.

O Do you understand that you have been

to testify today orr SightSound's behalf as to

these topics?

A Yes.

des ignated

any of
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a [ühich ones ?

A J, B, and 12. '7, B, and 72.

O As between you and Mr. Hair, who is more

knowledgeable about Topíc 1?

MR. DiBOISE: Objection.

THE IdITNESS : Yeah, I don ' t know. I

couldn't I couldn't specuJ-ate.

BY MR. BATCHELDER:

O So it might be you; it might be him?

A Perhaps.

a As to Topic B, who is more knowledgeable,

or Mr. Hair?

MR. DiBOfSE: Objection.

THE WITNESS: I -- f can't I canrt

determine.

BY MR. BATCHELDER:

Might be you; might be him?

Yes.

As to Topic 12, who is more knowledgeable, yoü

or Mr. Hair?

MR. DiBOISE:

you

O

A

O

Obj ection.

Yeah, f don't know.THE WITNESS:

BY MR. BATCHELDER:

O

A

Might be you,' might be him?

Yes.
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O To prepare to

behalf on Topics J, B,

counsel ?

testify

and 12,

today on SightSound' s

meeL withdid you

Ã Vac

O Did counsel provide you with any information in

those meetings that refreshed your recolfection

regarding any information responsive to those topics?

MR. D1BOISE: Objection.

THE WITNESS: No. I -- no.

BY MR. BATCHELDER:

O Aside from meeting with counsel, what did you

do to prepare t.o testify on SightSound's behalf today

regarding Topic 1?

A I did nothing extraordinary to prepare.

O Whether or not it was extraordinary, did you do

anythlng?

A No.

O Aside from meeting with counsel, what did you

do to prepare today to testify or excuse me.

Aside from meetinq with counsef, what did you

do to prepare to testify today on SightSound's behaff

regarding Topic B?

A Nothing.

A Aside from meeting with counsel, what did you

do to prepare to testify today on SiqhtSound's behalf
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1 regarding Topic 72?

2 A Nothing.

3 Q How long did you meet with counsel to prepare

4 to testlfy today on SightSound's behalf regarding

5 Topic 'l , B, and 72?

6 A Couple of hours.

1 Q Have you read any depositlons that have been

B taken in this matter?

9 A Tn this matter? No.

10 O No?

11 Have you read any depositions taken in any

12 other matter?

13 A Yes.

Which ones?I4

15

a

A

T6

71 that next

My

MR.

in

own, in the matter of N2K.

BATCHELDER: Vùhy don't we go ahead and mark

order, please.

you mark ít, wouJ-d you call out the number1B

20

2T

22

ZJ

24

LJ

Vühen

19 for me.

MR

MR

THE REPORTER: 181 .

ThankBATCHELDER:

D1BOISE: B1?

you.

THE REPORTER: 181.

(Exhibits 181 and IB2 \,vere marked for

identification by the Court Reporter.)
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1

a
z-

3

4

5

6

1

B

9

MR. BATCHELDER: So I've

Exhibits 181 and IB2, two volumes

the N2K

had marked, as

of your deposition in

a

re ferring

A

litigation.

Are these the transcripts you were just

to?

Yes, I befieve so.

Okay.

Yes.

And you have read both of these transcripts?

11 years ago.

Have you read them since?

No. I scanned them.

When did you scan them?

10

0

A

O

A

O

A

0

11

I2

13

14 A Yesterday.

15 O Other than scanning them yesterday and reading

16 them 11 years ago, have you read or scanned these

I1 transcripts?

18 A No.

19 O Are you aware of any inaccuracies in your

20 testimony in in Exhibits 181 and IB2?

27 MR. DiBOTSE: Objection.

22 THE WITNESS: I don't know.

23 BY MR. BATCHELDER:

24 O Well, the question is whether, âS you sit here,

25 you are aware?
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A AsIsit

of something that

don't know.

here today, âfr f aware of inaccuracies

I read 11 years ago? No. I mean, I

MR. DiBOISE: So now I'm objecting to your

questions.

Waít for a question.

BY MR. BATCHELDER:

A So we have a clear record, the question is

to Exhibits 181 and 782, as you sit here today, are

aware of any inaccuracies in the testimony provided

those two exhibits?

MR. DiBOISE: Objection.

THE WITNESS: f don't know.

BY MR. BATCHELDER:

a WelI, ei't-her you are or you're not are

you either you are or you are not al/vare of

inaccuracies.

f1>

you

in

Are you or are you not?

MR. DiBOISE: Objection.

THE I^IITNESS: I wouldn't know if it's an

inaccuracy I don't think f understand the questlon.

Are you saying is everything in here accurate? I don'

know.

BY MR. BATCHELDER:

O The question is: Are you aware of anything in

t

SCOTT CHRTSTOPHER SANDER 72 / rB /2072

Page 15

San Francisco
ví\^/w . merri I I corp . com/ law

09:45:15

09:. 45 :25

09: 45: 4I

09: 45: 49

800-869-9132
Merrill Corporation

09:.46:.06

Page 00015



1

2

3

4

5

6

1

B

9

10

11

I2

1J

L4

15

I6

I1

1B

79

20

2I

22

ZJ

24

25

Exhibit 181 and

sit here today,

BY

BY

you

MR. DÍBOISE:

THE WITNESS:

MR. BATCHELDER:

O Vrlhy don't you

MR. DiBOISE:

THE VüITNESS:

MR. BATCHELDER:

782 that you testified to that, âs you

believe is inaccurate?

Obj ection.

I don't know.

know?

Obj ection.

It was 11 years ago

O Vlhen you scanned them recently, did you notice

any inaccuracies?

MR. DiBOISE: Objection.

THE WITNESS: I don't I don't think so.

BY MR. BATCHELDER:

O Other than Exhibits 181 and IB2, have you read

any other deposítions?

A No.

A Your deposltion v/as taken earJ-ier in this case.

Have you read over that transcript?

A No, I have not "

O Have you read any of the testímony of Mr. Hair?

A No.

O Mr. LePore?

A No.

A How much time have have you taken strike
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that, please.

How much

patent s-in-suit ?

A I suppose

time have you spent reading the

back in 1993 and 'J

the time necessary

and you know,

to review them

when they issued.

O Can you give me

wds I

I don't recall

your best estimate of how much

tíme that

A how much time it woufd have

taken

O Can you give

MR. DiBOISE:

THE WITNESS:

me an estimate?

Obj ection.

I don't I don't recalf"

BY MR. BATCHELDER:

a Have you spent

patent s-in-suit ?

MR. D1BOISE:

THE WITNESS:

BY MR. BATCHELDER:

A Have you spent

patent s- in-suit ?

MR. D1BOISE:

more than 10 hours reading the

Obj ect ion .

I -- f don't think so.

more than five hours reading the

THE VüITNESS:

Obj ection.

I don't know.

BY MR. BATCHELDER

a Have you ever read any of the prosecution

hlstories for any of the patents-in-suit?
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A f don't

history" ?

what do you mean by "prosecution

connection with securing a patent.

a

Patent

A

O

Office in

I don't

You t ve

believe I

never read

The back-and-forth between appllcant and the

prosecution

AI

not my area

OAs

so?

history of any

I may have,

of focus.

have.

any portion of the

of the patents-in-suit?

but I real-l-y don't that was

you sit here today, you don't remember doing

A I do not.

O Is Arthur Hair your best friend?

A Yes.

O How long has that been true?

A I'd say 791 6 until today, so someone could do

the math.

O And and how ofd were you in 1916?

A 16.

A So he's your he's been your best friend

you were L6 years old?

A Yes, that's correct.

0 Where are you currently employed?

A Pense Productions and SightSound Technologies,

LLC.

sfnce
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A Has your employment status changed in any way

since you were last deposed in this matter?

A I don't befíeve so.

A Same titfe, same responsibilities?

A Yes.

O What are your current sources of income?

A SightSound Technologies, LLC, and Pense

Productions.

O Anything else?

A No.

O And what is your current salary from Sightsound

Technologies, LLC?

A I -- I don't receive a salary, per

a there is a consulting arrangement that

^ r^^d ree.

provides me

I think it's $13,500 a

ft's my

sometimes

se " I have

O VJhat is that fee?

It's approximately 13

month.

Productions ?

A Not not

company, so I'm an

myself; sometimes I

really. It depends.

entrepreneur, so I --

don't, depending on

business.

r pay

what what's

A

happening

a

A And do you receive a salary from Pense

with the

And how much do you anticipate Pense
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Productions will have paid you for 2072 by early 2073?

A For calendar year 2012?

o Yes.

A I suppose around 200 around $200,000.

A How many employees does Pense Productions have?

A It i-t's variable because it's a motion

picture production company, so it expands and con-

contracts based on whether we are doing a project.

A How many does it have today?

A Five.

O Do you receive in 2012, have you received

any consulting from any entities other than Pense or

SightSound?

A No.

O What is your current equity stake in

SightSound?

A Ilr7el1, I have

MR. D1BOISE: Objection.

THE WITNESS: Could you clarify? The

Sightsound I own a small portion of SightSound

Technol-ogies Holdings, LLC, which owns one half of

SightSound Technologies, LLC.

BY MR. BATCHELDER:

A And what is your stake in SightSound Holdíngs?

A Approxlmately three and a half percent.
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O And do you have an ownership stake ín any other

SightSound entity?

A No.

O Do you have any outstanding loans to any

SightSound entity?

A I don't believe I do. Well, I stand corrected.

Monthly travel expenses incurred, or briefly. I glress

one coufd express it as a debt that the company ol,^/es me'

so like

MR. DiBOISE: I think you meant the other way

around. Have you loaned SightSound any money?

THE WITNESS: Have I foaned SightSound any

money?

MR. BATCHELDER: That's what I meant.

THE WTTNESS: No.

BY MR. BATCHELDER:

O Have you at any time loaned SightSound money?

A f canrt recall.

O And when you referred earlier to having a

three-and*a-ha1f-percent stake, is that your personal

stake or the stake of some trust or a combination?

A My personal stake.

a Okay. And is there a a trust that bears the

Sander name?

À Vac
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O And does that trust have a separate stake in

some SightSound entity?

A It does.

O lrJhat's the name of that trust?

A Sander Chifdren's Trust.

O And what stake does Sander Children's Trust

have in a Sightsound entity?

A About 7/10ths of a percent.

O And in which entity? SightSound Holdings?

A Yes.

O Okay. So aside from your

three-and-a-half-percent stake and the

Sightsound Children's Trust, is there

any SightSound entity with which you

affi Iiated?

A Yes.

O Vühat is that?

7/1Oths stake of

any other stake in

are somehow

more

A Pense Productlons.

A And could you explain that connection?

A Pense Productions owns approximately a little

than 2 percent of Holdings.

O And do you own Pense?

A A portion of it.

O What portion?

A Approxímately 60 percent.
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O How much of your own money have you invested Ín

Siqhtsound over time?

A Of my own money?

O Yes.

A I was not a cash investor. I invested my time

and effort wel-l, that that's not T think it did

vary, the formation of the very first entity, the

predecessor entity. T wrote a check of some kind, but

my investment was sweat equity, âs what they caII it.

O What was that check for?

A I can't recall as I sit here today. It was,

perhaps, 500 bucks.

O And did that money get paid back to you?

A No.

O But I understand your point about sweat

equity, but

A Thank you.

A in terms of money contribution, other than

that $500, yoü never provided any money to SightSound as

an investment?

A As an investment of cash, Do.

a For a given dolfar awarded to SightSound in

you ?this litigation, how much would go to

MR. D1BOISE: Objection.

THE llùf TNESS: As I sit here noh¡, I couldn't
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cal-culate it precisely because there

that the company has, etc., and other

in a preferential position.

BY MR. BATCHELDER:

O Can you even estimate it?

are liabífities

people that stand

A Yes.

O Would yoü, please.

A The percentages I just expressed to You, if you

summed them up, and then that woufd represent less than

half of what would be distributed, as you put it, for a

given dollar, and it depends greatly on the size of

of the actual award or whatever financial transaction

woufd take place, so it moved those ratios move as

the numbers increase or decrease.

O You began your answer by saying that the

percentages that you just expressed, if I summed them

up, they woufd represent less than half of what would be

distributed.

Is that what you meant?

A No. Allow me to clarify. Those percentages

are my ownership or related-entity ownership in one half

of SightSound Technologies HoI- SightSound

Technologies, LLC. So if a doffar came in, half of it

would go to another entity, other expenses and

preferences would be paid, and then that remaining
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portion one coufd apply the percentages that I gave you

before to that. So the the enumerator woufd be less

than half of that doffar that comes in, and then those

percentages could be applied to it.

O If SightSound were awarded the damages that

j-t's seeking in thís litlgatlon, how would that affect

your personal finances?

I4R. DiBOISE: Ob j ection; may call f or legal

concfusion.

THE WITNESS: If SightSound were awarded the

damages it's seeking in this litiqation, how woufd 1t

affect my personal finances?

MR. BATCHELDER: That's the question.

THE WITNESS: It would affect them favorably.

BY MR. BATCHELDER:

O Is it fair to say that you would become a very

wealthy man?

A I don't

MR. D1BOISE: Objection.

THE WITNESS: It depends on your definition of

wealthy.

BY MR. BATCHELDER:

A Using your definítion of wealthy, can you

answer the questlon?

MR. DiBOfSE: Objection.
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THE WITNESS: Certainly not by Sil-icon Valley

standards.

BY MR. BATCHELDER:

O How much money do you think Apple should pay

Sightsound in this litigation?

MR. D1BOISE: Objection.

THE WITNESS: I don't know. That's a job for

our damages experts, and that's not my responsibilíty.

BY MR. BATCHELDER:

O Can you round it to the nearest $100 million?

A No.

MR. DiBOISE: Ob¡ection.

BY MR. BATCHELDER:

O No?

A No, I don't believe I can.

MR" D1BOISE: Objection.

BY MR. BATCHELDER:

O Can you round it to the nearest billion

doll-ars ?

MR. D1BOISE: Objection.

THE VüITNESS: As I said, that' s not my

responsibility to determine damages in this case.

BY MR. BATCHELDER:

O So you can't round it to the nearest bilfion

dol lars ?
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MR. DiBOISE: Objection. Object.

Go ahead.

THE WITNESS: No, I don't believe I can.

BY MR. BATCHELDER:

a Do you recafl an initial communication between

you and Mr. Hair in which he described what SightSound

is calling in this litigation his invention?

MR. D1BOISE: Objection.

THE VüITNESS: Could you rephrase the question

in a in a l-ess offensive manner?

BY MR. BATCHELDER:

O lühat what do you find offensive?

MR. DiBOISE: Objection.

THE WITNESS: Your dismissive use of the term

10

t1

1a

13

I4

15 "invention. "

76 BY MR. BATCHELDER:

11 O Why do you characterize

1B MR. DiBOISE: Must we?

L9 BY MR. BATCHELDER:

20 a Pl-ease.

MR. DiBOTSE:

THE Vù]TNESS:

2I
)2

Obj ection.

Did did you not mean it to be

it as dismissive?

Seriousl-y.

23 dismissive?

24 BY MR. BATCHELDER

)r- O Sightsound is alleging in 1-his lltigation that
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Mr. Hair invented something; correct?

A Yes.

O My question is: Do you

conversation with Mr. Hair about

A Yes.

recall an initiaf

that subject matter?

O Vrlhen was that conversation?

the '80s.

be more precise?

remember exactly or precisely, no.

A Back in

O

A

O

A

Can you

I don't

Was it in person?

No.

MR. DiBOISE: Obj ection.

No.

Slow down.

THE WITNESS:

MR. D1BOISE:

BY MR. BATCHELDER

O

A

O

A

Telephone?

Yes, I believe it l¡/as.

But you are not sure?

I befleve it v/as a telephone cal-l

O Are you certain that it was

MR. DiBOISE: Objection.

THE VüITNESS: As I sit here

many years â9o, but I believe

a telephone call?

many,

ca11.

today, that was

it vüas a telephone

BY MR. BATCHELDER:
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O But you are

MR. DiBOISE:

THE I'üITNESS:

standard to

not certain?

Obj ection.

I think so. certain is a

that happened

Itm

is a high use for something

decades ago.

BY MR. BATCHELDER:

O How long was the conversation?

A I don't recall.

O Can you give me your best estimate?

A I don't recall-.

O Could it have been as short as one minute?

MR. DiBOISE: Objection.

THE V\IITNESS: I f ind that I don't I doubt

that.

BY MR. BATCHELDER:

O Coul-d it have been as short as five minutes?

MR. DiBOISE: Objection.

THE WITNESS: Perhaps.

BY MR. BATCHELDER:

O Perhaps?

MR. DiBOISE: Objection.

THE IlTITNESS: I don' 1- recal-1.

BY MR. BATCHELDER:

O And did Mr. Hair say he had this idea when he

was at a party?
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MR. DiBOISE: Objection.

THE VJITNESS: I belleve so.

BY MR. BATCHELDER

O Do you know anything aboui- that party?

A No.

MR. D1BOTSE: Objection.

BY MR. BATCHELDER:

O Do you have any reason

anything to drink before he had

MR. D1BOISE: Objection

THE VTIf TNESS: You would

BY MR. BATCHELDER:

to think that he had

his idea?

have to ask Mr. Hair.

any reason to

to speculate,

significant.

A The question is whether you have

befieve that one v'/ay or the other?

MR. DIBOISE: Objection.

THE WITNESS: I would if f had

I would say not not likely or or not

Art's not a big drinker.

BY MR. BATCHELDER:

0 And do you have

would have ingested any

before having his idea?

MR. DiBOTSE:

THE VI]ITNESS:

BY MR. BATCHELDER:

any reason to befieve that he

other mind-altering substances

Obj ection.

Absolutely not.
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O Do you have any reason to bel-ieve that at that

party, he told anyone, any of the party guests or hosts,

about the idea that he had at the party?

A I don't know.

O How soon after the party did you have your

conversation with him?

A I don't know.

O Could it have been weeks later?

A I don't know.

A Did you know at one point?

A I can't recall if I knew at. one point the

distance between the party and the -- what I recall, I

bel-ieve, was a phone call. No, I don't. Perhaps I did.

f don't know, ãs I sit here today, whether I knew the

I inkage .

O Would you please recounL for me, in as much

detail as you do remember, what Mr. Hair said about his

idea.

MR. DiBOISE: Objection.

THE WITNESS: Recount for you? I generally

recal.l- that he felt that it \^/as going to revofutionize

the distrlbution and sale of music and movies.

BY MR. BATCHELDER:

O Do you recall anything else about that

conversation?
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A I believe he

player.

O Do you recall

conversation?

ANo

MR. DiBOISE:

THE VüITNESS:

BY MR. BATCHELDER:

O Did he

that hesystem

suggested to me not to buy a CD

anything else about that

Obj ectlon.

not as T sit here today

provide you any detail about how the

had envisioned would work?

MR. DiBOISE: Objection.

THE VüITNESS: I don't recall.

BY MR. BATCHELDER

A Did he tefl

dist,ribution of music

MR. DiBOISE:

THE WITNESS

you that he envisioned a system for

or movies?

Obj ection.

f don't specifically recall-.

BY MR" BATCHELDER:

O So other than telling yoü,

CD player," and, "I've had an idea

revolutlonize the distribution and

movies, " did he give you any other

about what his idea was?

MR. DiBOISE: Objection.

THE I/ùITNESS: Not. that I

"Scott, dontt

that wilf

sale of music

information or

buy a

and

detaif

recall.
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BY MR. BATCHELDER

O Vùhen did you next speak with him about his

he had imparted to you that he hadidea,

had at

the one that

that party?

MR. DiBOISE: Objection"

THE WITNESS: It must have T don't I

recafl specificafly when or how many times we

of it in the subsequent years prior to 1993.

BATCHELDER:

don't

spoke

BY MR.

O I want to focus my question

initial- conversation that you had had

My question is focused on:

conversation between you and Mr. Hair

MR. DiBOISE: Objection.

THE WITNESS: f can't recall

BY MR. BATCHELDER:

O Could lt have been more than

MR. DiBOISE: Objection"

THE WITNESS: Perhaps.

BY MR. BATCHELDER:

O Could it have been more than

on after this

with him.

When was the next

about his idea?

a week?

a month?

MR. DíBOISE:

THE VüITNESS:

Obj ection.

I -- I don't recall.

BY MR. BATCHELDtrR:

O As you sit here, do you have an understandlng
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of what you befieve Mr. Hair invented as compared to

what came before?

MR. DiBOISE: Objection; calls for a legal

conclusion, may call for expert testimony.

THE VüITNESS: Of what I bel-ieve? Of course I

have understandings of what I believe.

BY MR. BATCHELDER:

O What do you befieve Mr. Hair invented as

compared to what came before?

MR. D1BOfSE: Objection. Same objections as

previously -- previ-ousIy stated.

THE WITNESS: I'm not a patent lawyer; I'm a

businessman, and so I thlnk the the invention was

transformative because it ushered in the era of digitat

distribution of audío and video of music and movies

versus the ana-log or digital on hard-media distribution

that preceded the invention.

BY MR. BATCHELDER:

O I'm not sure that your answer was in line with

me question, so let me clarify why I think that concern

exists. Your answer

understanding of Mr.

My question

was about the impact and your

Hair' s

wasntt

invention

ab,out its

inventedHaÍr

impact, it was,

as compared toWhat do you beJ-ieve Mr

what came before?
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Can you ans\^/er that question?

MR. DiBOfSE: Ob;ection.

THE VüITNESS: I -- I honestly think T just did"

BY MR. BATCHELDER:

O Again, what you answered was the impact of what

you understand his invention was, and my question is

is what he invented, not what impact it had.

MR. DiBOISE: Objection"

THE WITNESS: If if I could go back and read

my answer, we could perhaps exercise the impactful

words, but I believe I've answered the question.

BY MR. BATCHELDER:

O Vùel-Ì, yoü are welcome to go back and read the

answer if you like, but what you said was, "I'm not a

patent lawyer,' I'm a businessman, and so T think the

invention was transformative because 1t ushered in the

era of digital distribution of audio and video of

music and movies versus the analog or digital on

hard-media distribution that preceded the ínvention. "

So, again, my point is that you talked about

how it was transformative because ít ushered something

in, and my question was simply: What did he invent as

compared to what came before?

MR" DiBOTSE: Objection alf the for the same

reasons T previously stated.
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THE WITNESS: I believe the patents disclosed

the invention, and as I said, I'm not a patent lawyer,

so my observations are my o\^/n observations, and so

perhaps that's where the impactfulness of the invention

comes, but I'm not the patent lawyer to describe the

patented invention. That's that was up to the Patent

and Trademark Office and the inventor, Mr. Hair"

BY MR. BATCHELDER:

O You have, over the course of your duLies at

Síghtsound over many years, described t.he patented

invention to third parties and investors, haven't you?

MR. DiBOISE: Objection.

THE WITNESS: I've described our business.

BY MR. BATCHELDER:

O Have you described the patented invention?

MR. DiBOISE: Objection.

BY MR. BATCHELDER:

A Or your understanding of it?

MR. DIBOISE: Objection.

THE WITNESS: My understanding of it? Perhaps,

yes.

BY MR. BATCHELDER:

O

patented

time?

Okay. So what is your understanding of the

invention as you described it to investors over
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A As T described it to investors over time, I

generally would characterize it as a method for seJ-ling

a desired digital audio or digital video signaÌ over

networks versus the old way of distributing hard media

on trucks through stores.

MR. BATCHELDER: Mark that next, please.

(Exhibit 183 was marked for ídentification by

the Court Reporter " )

MR. BATCHELDER: I've had marked, as

Exhibit 183, a document that appears to be an e-mail,

and then there's a facsimile transmission sheet

accompanying it. The document is Bates-stamped

SST-31541 through 550.

page, page 31550,

Reynolds to Scott

A

Do you

Yes.

o And,

the name Missy

it appears

Sander.

see that?

first of all,

up in the upper left-hand

O If f could ask you to turn to the the back

to be an e-mail from a John

it appears to be you see

corner?

A

O

A

O

A

Yes, I

Vüho is

Gral ish

do.

that ?

She v/as an executive assistant at the time.

To you?

WelI, we had a small company, so she served
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mul-tiple people.

0 Including you?

A Yes.

O Okay" And does her name in the

corner indicate to you that she printed

A Yeah, I suppose she did.

O Okay. The e-mail

you, do you recognize this

A Not as I sit here

what, 1999?

upper l-eft-hand

out this e-maiÌ?

itself from John Reynolds to

e-maí1 ?

today, ño. This is back in,

that you

6t.h, L999?

Mlssy Gralish

29Lh of 1999.

you, Scott Sander.

that it was,

e-mail inbox;

a

received

received this e-mail on or about

O But it it was sent to

Do you see that?

A Yes.

A

Do you have any reason to doubt

this e-mail on or about August

No. WelI, I have no doubt that

August

O And you have no reason to doubt

indeed, sent to you and appeared in your

correct ?

MR. DiBOISE:

THE WITNESS:

BY MR. BATCHELDER:

doubt it?

Obj ection.

I -- I can't recall.

a The question is: Do you have any reason to
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Obj ection.

I doubt that I ever, ever sav/THE WTTNESS

this? f don't know.

BY MR. BATCHELDER:

0 The the

is whether you have

in your e-mail inbox

MR. DiBOISE

BY MR. BATCHELDER:

MR. D1BOISE:

questron is

a reason to

different. The question

doubt that it appeared

Obj ection

a in August 7999?

MR. DiBOISE: Objection.

THE VüITNESS: I don't recall.

BY MR. BATCHELDER:

O fn the first paragraph of this e-mail, this

man, John Reynolds, writes to you I'm looking at the

second sentence. He says, In 1981, a former Stanford

GSP classmate and f briefl-y pursued a concept we calfed

"home jukebox." The idea was simifar yours.

Do you see that?

A T see that.

woufd use the existing cab,fea

network

And he says, ltJ€

to deliver songs

player at

centrally.

connection

a subscriber's

on demand to a

residence from

Downloads would be initiated

turntableles s

a library stored

by a dial-up
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Do you see

A I do.

O You do you

of those words that

that ?

have any reason to doubt the truth

I just read to you from

Mr. Reynolds?

MR. D1BOISE:

THE WTTNESS:

Obj ection.

T have no idea whether that was a

true statement or not.

BY MR. BATCHELDER:

O

A

a

Did you

I don't

respond to him?

recal-1.

Did you follow up with him in

DiBOISE: Obj ection.

WITNESS: Not that f -- I

any way?

MR.

THE don't recaIl.

BY MR. BATCHELDER:

O lVas this
jukebox disclosed

document or anything about the home

to the Patent and Trademark Office

Obj ection.MR. DiBOISE:

BY MR. BATCHELDER:

O in connection

the patents-in-suit?

MR- DiBOISE: To

with

the

the prosecution of any of

extent that the question

counsel,

counsel's

may require you to reveal- any discussions with

I would caution you not to do so in answer to

quest ion .
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Do you understand my instruction?

THE WITNESS: Say it again.

MR. D1BOISE: If your answer to that question

woul-d requlre you to reveal any discussions you had with

counsel for SightSound or any of the entities of

SightSound related to the patent, I would cautlon you

not to reveaf those communications in ans\^Ier to the

question.

Now, do you understand my ques- -- my

instruction?

THE V\IITNESS: Yes .

MR. D1BOISE: Okay. Can you answer the

question?

MR. BATCHELDER: fn light of that

let me ask you a "yes" or "nott questlon.

O In connection with the prosecution

instruction,

the patents-in-suit, "yes" or "no, " was this

Exhibit 183, or any portion of it, disclosed

Patent and Trademark Office?

MR. DiBOISE: So same instruction.

of any of

document,

to the

If you can

you hadanswer it without revealinq any communications

with counsel, go ahead.

THE WITNESS: I can because f don't know.

BY MR. BATCHELDER:

O If what Mr. Reynolds describes about his home
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jukebox idea in 1981 is an accurate factually

accurate description, in your understanding, then, what

did Mr. Hair invent that Mr. Reynolds had not thought of

in 1981?

MR. DiBOISE: Objection; incomplete

hypothetical, ilây call for expert testimony.

You can ans\,ver if you have any idea what he's

asking.

THE VüITNESS: As I said, I'm not a patent

lawyer, So I don't know.

BY MR. BATCHELDER:

A Mr. Hair did not invent computers; correct?

MR. DiBOISE: Objection; calls for expert

testimony.

THE I/üITNESS: I don't b'ef ieve so, no.

BY MR. BATCHELDER:

O Mr. Hair did not invent computer networks;

correct ?

MR. DiBOISE: Objection; calls for expert

testimony, may call for speculation.

THE WITNESS: Mr. Hair invent networks, is that

the question?

BY MR. BATCHELDER:

O Did Mr. Hair

MR. DiBOISE:

invent computer networks?

Objection. Same objections
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THE WITNESS: I don't know. I don't believe

so.

BY MR. BATCHELDER:

O Mr. Hair did

MR. DiBOISE:

THE WITNESS:

BY MR. BATCHELDER:

O Mr. Hair did

correct ?

MR. D1BOISE:

THE WITNESS:

BY MR. BATCHELDER:

O To be clear,

A f understand

not invent the Internet; correct?

Same objections.

No-

not invent telephone l-ines;

Obj ection.

No.

when you are answering t'no"

question, and the "no" to

telephone

your

your question, Mr. Hair did not invent a

the telephone 11ne.

O Okay. So so \^/e have a clear

ask you a question and end with the word

you mean to agree with me, if coul-d you

"correct, " I think that woufd lead to a

Is that okay?

l4R. DiBOISE : Ob j ection .

BY MR. BATCHELDER:

Would you do your best to do that?

I'Il try.

record, if I
ttcorrect, tt if

just say

cl-earer record.

O

A
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O Thank you.

Mr. Hair did not invent tel-ecommunication

fines; correct?

MR. D1BOISE: Objection.

THE VüITNESS: YCS.

BY MR. BATCHELDER:

O Mr. Hair did not invent using a

telecommunj-cations fine to efectronically connect the

memories of two devices; correct?

MR. DiBOISE: Objection.

THE WITNESS: I -- I don't know.

BY MR. BATCHELDER:

O Mr. Hair dÍd not invent sending digital slgnals

over a network; correct?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know.

BY MR. BATCHELDER:

0 Mr. Hair did not invent sending digital signals

over a telecommunications l-íne; correct?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

10

11
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22 BY MR. BATCHELDER:

O Mr. Ha j-r did not

that had been transmitted

correct ?

ZJ invent storing digital s ignals

line;24 over telecommunicat ions

25
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BY MR

data;

lawyer.

BY MR.

O

type of

BY MR.

BY MR.

BATCHELDER:

Do you know

digital data?

MR. DiBOISE:

THE VùTTNESS:

BATCHELDER:

Do you know

MR. DiBOISE:

BATCHELDER:

Do you know

MR. DiBOISE:

THE WITNESS:

MR. DiBOISE: Ob¡ection.

THE WITNESS: I don't know.

. BATCHELDER:

O Digitat audio signals are a type of digital

correct ?

MR. DiBOISE: Objection.

THE WITNESS: Llke I said, Irm not a patent

O

O

whether digital audio signals are a

Obj ection "

And I'm not an engineer.

the answer to my question?

Asked and answeredi objection.

the ans\iver to my question?

Obj ection.

I believe I've answered your

question.

BY MR. BATCHELDER:

O My question 1s: Digital audio signal-s are

not are a type of digitat data; correct?

MR. DiBOISE: Objection.
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THE WITNESS: The terms used are used

differently by I believe, by engineers, patent

lawyers, and that's it is my understanding that that

is why there is a claim construction portion of a case

such as this.

BY MR. BATCHELDER:

O If what you are telling me is you don't know

the answer, then that's perfectly fine

A Yeah, I don't know.

O you just need

A Yeah, I don't know.

Okay.

Although, f told it to

Mr. Hair did not invent

you three times.

encryption; correct?

O

A

O

BY MR. BATCHELDER:

O Mr. Hair did not invent encryption of digital

MR. DiBOISE:

THE WTTNESS:

data; correct?

MR. D1BOISE:

THE W]TNESS:

BY MR. BATCHELDER:

O Mr. Hair did

signals; correct?

MR. DiBOISE:

Obj ection.

I don't know

Obj ectlon.

T don't know-

not invent encryption of digital

Obj ection.
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THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Mr. Hair did not invent encryption of digital

signals sent over a telecommunicatíons fine; correct?

MR. DiBOISE: Ob j ect j-on.

THE VIITNESS: I don't know.

BY MR. BATCHELDER:

O Mr. Hair did not invent electronic credit card

paymenti correct?

MR. DiBOISE: Objection.

THE VüITNESS: I don' t know.

BY MR. BATCHELDER:

O Mr. Hair did not invent e-commerce; correct?

MR. DiBOISE: Objection.

THE VTIITNESS: I don't know.

BY MR. BATCHELDER:

O Mr. Hair did not invent el-ectronic transmission

of digital data; correct?

MR. D1BOISE: Objectíon.

THE VTIITNESS: f don't know.

BY MR.

O

digital

BATCHELDER:

Mr - Hair did not invent electronic sale of

data; correct?

MR. DiBO]SE:

THE W]TNESS:

Obj ection.

I don't know.
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BY MR. BATCHELDER

O Mr.

for digital

MR.

THE

Hair did not invent paying electronically

network; correct?signals sent over a

DiBOISE: Obj ection.

I don't know.W]TNESS:

BY MR. BATCHELDER:

0 Mr. Hair didn't invent digital audio signals,'

correct ?

MR. DiBO]SE:

THE WITNESS:

BY }4R . BATCHELDER:

O Mr. Hair did

correct ?

MR. DiBOISE:

THE WITNESS:

BY MR. BATCHELDER:

Obj ection.

T don't know

not invent digital video signals;

Obj ection.

I don't know.

O

signals

Mr. Hair did not invent storing digital audio

in memory; correct?

MR. DiBOISE:

THE VJTTNESS:

BY MR. BATCHELDER:

A Mr. Hair did

Obj ection.

I don't know.

not invent storing digital video

signals in memory; correct?

MR. DiBOISE: Obj ection.

f don't knowTHE VüTTNESS:
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BY MR. BATCHELDER:

O Mr. Hair did

signals in nonvofatile

MR. DiBOISE:

THE W]TNESS:

BY MR" BATCHELDER:

O Mr. Hair did

siqnals; correct?

MR. DiBOTSE:

THE WITNESS:

BY MR. BATCHELDER:

O

signals; correct ?

MR. DiBOISE:

THE WITNESS:

not invent storing digital audio

memory; correct?

Obj ection.

I don't know.

not invent playing digital audio

Obj ection.

I don't know.

Obj ection.

I don't know

Mr. Hair did not invent playing digital video

BY MR. BATCHELDER:

O Mr. Hair didn't invent transferring money

electr j-ca11y; correct ?

MR. DiBOISE: Objection.

THE WITNtrSS: I don't know.

BY MR. BATCHELDER:

O Mr. Hair did not invent charging a fee via

telecommunications lines; correct?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know.
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BY MR. BATCHELDER:

O Mr. Hair did not invent charging a party's

account via tefecommunications lines; correct?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know.

BY MR. BATCHELDER:

O Mr. Hair did not j-nvent transmltting digitaÌ

data between two memories; correct?

MR. D1BOISE: Objectíon.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Mr. Hair didn't invent sel-Iing digital audio

signals; correct?

MR. DiBOISE : Ob j ect j-on .

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Mr. Hair didn't invent selling digitaì- video

signals; correct?

MR. DiBOISE: Objection.

THE VüITNESS : f don't know.

BY MR. BATCHELDER:

O Mr. Hair did not invent selling digital

signals,' correct?

MR. DiBOISE: Objection.

THE WTTNESS: f don't know.
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BY MR. BATCHELDER:

O Mr. Hair did not invent sellì-nq digitaÌ data;

correct ?

MR. D1BOISE: Asked and answered; objection.

T don't know.THE VüTTNESS:

BY MR. BATCHELDER:

A Mr. Hair did not invent electronic sales;

correct ?

A I don't know.

Mr. Hair did not invent a neu/ way to transferO

signals; correct?

MR. DiBOISE:

THE Vü]TNESS:

BY MR. BATCHELDER:

a We discussed

went to where he had

Obj ect ion .

I don't know

earfier

the idea

this party that Mr. Hair

that gave rise to the

patents-in-suit.

Before Mr. Hair went to hj-s party,

selling music; correct?

MR. D1BOISE: Objection.

THE Vü]TNESS: Yes.

BY MR. BATCHELDER:

people \,üef e

O

seJ- 1ing

Before Mr. Hair went to his party, people were

digital music,'

MR. DiBOISE:

correct ?

Obj ection.
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THE VüITNESS: I don't know.

BY MR. BATCHELDER:

O Before Mr. Hai-r went to his party, people were

selling digital videoi correct?

MR. DiBOISE: Objection.

THE VüITNESS: T don't know.

BY MR. BATCHELDER:

O Before Mr. Hair went to his party, people knew

it woufd be desirable to sell music electronicaÌly;

correct ?

MR. DiBOISE: Objection.

THE WITNESS: I don't know that.

BY MR. BATCHELDER:

A Before Mr. Hair went

it woufd be desirable to sel-l

correct ?

to his party, people knew

video electronically;

MR. D1BOISE:

THE WITNESS:

BY MR. BATCHELDER:

0 Before Mr. Hair

it would be desirable to

and transfers of digital

MR. DiBOTSE:

THE WITNESS:

BY MR. BATCHtrLDER

Obj ection.

f don't know.

Obj ection.

I don't know

went to his party, people knew

allow al1 electronic purchases

audio; correct?
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O Before Mr. Haír went to

that purchaslng of digital music

distribution directly to the home

correct ?

his party, people knew

via electronic

would be desirable;

MR. DiBOTSE Obj ection.

I don't knowTHE W]TNESS:

BY MR. BATCHELDER:

a Before

storing digital

correct ?

Mr. Hair went to his party,

audio signals in nonvolatile

people were

memory;

MR. DiBOISE: Obj ection.

I don't know.THE VüITNESS:

BY MR. BATCHELDER:

O Before Mr. Hair went

storing digital video si-gnals

correct ?

to his party, peopJ-e were

in nonvolatil-e memory;

MR. DiBO]SE: Obj ection.

I don't know.THE WITNESS:

BY MR. BATCHELDER:

O Before Mr.

transmítting digital

lines; correct?

MR. DiBOISE

Hair went to his party, people v/ere

audio signals via telecommunication

THE I/üITNESS:

Obj ection.

I don't know.

BY MR. BATCHELDER:
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O Before Mr. Hair went to his party, people l¡/ere

transmitting digitat signals via tel-ecommunication

lines; correct?

MR. D1BOISE: Objection.

THE VüITNESS: I don't know.

BY MR. BATCHELDER:

O Before Mr. Hair went to his party, people were

efectronically selling digital signals via

tef ecommunication f ines,' correcL?

MR. D1BOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Before Mr went to his party, people were

via telecommunication lines

\,vere remote from one another;

Obj ection.

I don't know

Hair

connecting two memories

where the two memories

correct ?

MR. DíBOISE:

THE WITNESS:

BY MR. BATCHELDER:

a Bef ore Mr. Hair went to his party, people \i,/ere

transmitting digital signals between two remote memories

via tefecommunlcation lines,' correct?

MR. DiBOISE: Objection.

THE WITNESS: T don't know.

BY MR. BATCHELDER:
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O Have you done anything to determine whether,

before Mr. Hair went to his party in 1988, others had

real i zed that it would be desirabfe to sell downl-oaded

downloaded video over computer networks?

MR. D1BOISE: Objection.

THE WITNESS: f can't not as I sit here

can't recalf doing I don't believe so.

mustc or

Itoday,

BY MR. BATCHELDER:

O If I could ask you to turn to Exhibit 68 before

you, which is the '573 patent. It's also been marked

here as Exhib'it 178. Just ask you to turn to the first

cfaim of the patent, which is in column 6.

A Okay.

O So this patent cfaim has a preamble that are

using the words "comprising the steps of. "

Do you see that?

MR. DiBOISE: Objection.

THE VüITNESS: Yes.

BY MR. BATCHELDER:

O And then there are four indented cfaim

elements; one beginning with "transferring, " one

beginning with "connecti.g, " another beginning with

transferring, and then the final one beginning with

" stor j-ng. t'

Do you see those four claim elements?
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MR. D1BOISE: Objection

THE VüITNESS: NO.

BY MR. BATCHELDER:

O You don't?

I don't.

Vühere are we disconnected?

A The third term you used is not consistent with

what it says here.

A I may have misspoken, so fet me do it again.

In cfaim 1 of the '573 patent, underneath the

preamble, there are four claim elements; the first

beginning with "transferring, " the second beginning with

"connectiag, " the third beginning with "transmitting, "

and the fourth beginning with "storing."

Do you see those?

MR. D1BOISE: Objection.

THE I¡üITNESS: Yes.

BY MR. BATCHELDER:

O Starting with the preamble, do you see anything

in that preamble that you believe had not occurred to

someone else before Mr. Hair went to his party?

MR. D1BOISE: Calls for speculation.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Looking underneath the preamble to that fírst

A

a
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element

believe

went to

of claim I, do you

had not occurred to

see anything there that

someone else before Mr.

you

Halr

his party?

MR. D1BOISE:

THE VüITNESS:

Obj ection.

I don't I don't know.

BY MR. BATCHELDER:

O

beginning

that you

Mr. Hair

Turning to the second element,

with "connectiag, " do you see

believe had not occurred to

went to his party?

MR. D1BOISE: Objection.

THE VüITNESS: Yeah, I don't

the one

anything there

someone else before

know.

BY MR. BATCHELDER:

O Turning to the third element, the one beginning

with the word "transmj-tting"

(Telephonic ì nterruption. )

BY MR. BATCHELDER:

O Turning back to claim 1 of the '573 patent into

the third el-ement, the one beginning with the word

"transmitting, " do you see anything 1n that element that

you belleve had not occurred to someone else before

Mr. Hair went to his party?

MR. DiBOTSE: Objection.

THE VüITNESS: Yeah, I don't know.

BY MR. BATCHELDER:

SCOTT CHR]STOPHER SANDER 12 / 78 /2012

Page 5'7

San Francisco
\^/ww . merri 1 lcorp . com/ 1aw

10:38:34

10:38:45

10:38:54

10:39: 17

800-869-9132
Merril-l- Corporation

10:39:30

Page 00057



1

2

3

4

5

6

1

B

9

10

11

I2

13

T4

15

16

I1

1B

I9

20

2T

22

ZJ

24

25

O

the '573

do you see anything in

not occurred to someone

And turning to the

patent, the element

that

eÌ se

final efement of claim 1 of

beginning with "storing, "

element that you believe had

before Mr. Hair went to his

party?

MR. DiBOISE: Objection.

THE VüITNESS: Yeah, f don't know.

BY MR. BATCHELDER:

O Sightsound built some implementations of the

patents-in-suit ?

MR. DiBOISE: Let's take a break while you are

changing subjects.

MR. BATCHELDER: You want to take a break?

MR. DiBOISE: Yeah.

THE VTDEOGRAPHER: Off the record at 10:39.

(Recess taken. )

THE VIDEOGRAPHER: On the record at 10:48.

BY MR. BATCHELDER:

O If I coufd direct your attention back to

Exhibit 711 that was the Rule 30(B) (6) notice that we

looked at at the outset. If you could turn again to the

topics that are l-isted in Schedule A, you will see

Topic 7 reads: The first sale, offer for safe, public

use, demonstration, or disclosure of the subject matter

of the patents-in-suit.
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A

a

public

matter

A

woul-d

O

A

O

Topic

A

O

A

O

A

Do you see that.?

And what was the f irst sal-e , offer

use, demonstration, or disclosure of

of the patents-in-suit?

Disclosure of the subject matter I

f or saJ-e,

the subject

l¡e] i eve

have been 1993.

And was that a patent application?

No. That was the issuance of the patent.

And what h/as the first sale responsive to

1?

The first

And that

Consumers

offer for sale

offer

to

was in 1995 "

whom?was an offer

in general.

form did theAnd what

The safe

recordings.

How was

Over the

And when

As I sit

I know it

date.

take?

sale of downloadof an offer for

audio

O

A

O

A

date.

exact

O In preparing for your

do anything to investigate the

that offer communicated?

World Vrlide Web.

in 1995?

here today, I can't remember the exact

was 1995, but I can't remember the

deposition today, did you

ans\,^/er to that question?
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A Yeah, I I met with counsel to refresh my

of these 30(b) (6) topics, but

difficult, but that was yesterday

the specific date.

first I -- I think your ans\^Ier

memory on on some

f 'm not trying to be

and I can't remember

a What v/as the

just no\,v was in connection with Topic 1 of Exhibit I11 .

So the first offer for sale was in 1995, and it was to

consumers generalty.

What u/as the first sal-e?

A It may have been the same time, in L995, and,

subsequently, sal-es of audio recordings re-

recommenced in 1998.

O !ùas there a time gap between the offer the

first offer and the first sale?

A There was the the first offer for safe

was not completely consuûrmated because the credit card

of the purchasers, is my reco.l-lectlon, that they r¡/ere

ultimately not charged. The charging of the t.he

credit card commenced again, in the actual taking of

the money from the purchaser in 1998.

O I want to make sure I understand this. You are

referring to two different time perlods, '95 --

A Yes.

O and '98.

Sightsound then did it shut down its system
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for some time between '95 and '98?

A rr did.

O And can you be precise about what exactly the

time frames were associated with that shutdown?

A From 1995 to 1998. I befieve from -- I think

it -- we11, I can't remember precisely when in 1998 the

system was back online for e-commerce. In 1995, it \^Jas

on briefly.

A On briefly?

A So it woufd I can't recaff specifically how

briefly, but it vras not the entire year of 1995.

a Can you be precise about how J-ong 1tany more

in 1995?was up and running

AItit could have been as short as a few

weeks or a few days.

A Did that system in 1995 have a name?

A The system had a name?

a Yes.

A I don't I don't recall referring to it by a

specific name.

O I just what I want to do is establ-ish some

nomenclature

A Oh.

O so that you and I can refer to it.

fs there some way that that we can reference
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1t so r¡/e can tafk about it?

A We coufd ca.l-I it the 1995 system.

O Okay. Vrlhat was the reason for the shutdown

between the 1995 system and the 1998 system?

MR. DiBOISE: Objection.

THE VùITNESS: Business strategy.

BY MR. BATCHELDER:

O Can you elaborate?

MR. DiBOISE: Objection.

THE VüITNESS: Yes. The strategy of the company

was to self music and movies downl-oad t-o consumers over

the Internet. The the company went we made a

strategic decision to go back offline to enabl-e us to

have meetings with content holders in in an

environment where we weren't actively selling the music

whlle we were talking the meetíngs.

BY MR. BATCHELDER:

A If that was important to the company to do, why

did you begin selling music and movies in 1995 at all?

A At the time that we began doing it, we we

felt that it hras the right strategy for the company.

O What changed your mind?

A Meeting with a venture capítalist here in in

the Bay Area.

O So he persuaded you that going offline \¡/as the
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right thing to do?

A He did at that time, yes.

O And what persuaded you then to go back onfine

in L99B?

A We j ust f ef t that we \^/e should continue to

do what we had designed the company to do, and by then,

the act of actually selling the music, v'/e felt, wouldn't

be perceived as provocatively as it \^/as in 1995.

O Who was that venture capitalíst?

A John Doerr.

O And Mr. Doerr persuaded you to shut down the

system and keep it shut down untif what?

A Until the owners of copyright were given a

more given a private discussion about the features

and benefits of doing this new thing instead of a public

discuss ion,

0 Can

a public presentation.

you describe the the 1995 system? What

did it consist of?

A It it consisted of the technology systems

album or

graphical

song or

integrated in a

the individual

user interface,

way that someone could see the

song on

choose

the Internet through a

to purchase the desired

album in exchange for payment, and that song or that

specific song or that entire album, based upon which was

the desired recording, would be transferred to the
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consumer.

O The 1995 system offered only music and not

movies ?

A That's correct.

O Why was that your initial focus?

MR. DiBOISE: Objection.

THE WITNESS: The the 1995 system, our focus

was both music and movies. The graphical user interface

indicated that both music and movies woufd be sold by

SightSound on, ât that time, the website SightSound.com.

At the moment of that demonstration, w€ had the rights

to a specific album, and so that b/as the reason why

there was no movie.

BY MR. BATCHELDER:

O Was there a

secure the rights to

movies before going

system?

MR. DiBO]SE

THE VüITNESS

was there a specific

MR.

THE

had the song

we felt that

reason that

distribute

online with

SightSound did not

some one or more

its demonstration

Obj ection.

You sây, \^/as there a reason

reason?

BATCHELDER: Yes.

I/üITNESS: Vrlell, the the reason v/as we

and the album, so let's go sefl that, and

as a proof-of-concept system, that \^Jas
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sufficient.

BY MR.

O

system.

A

O

correct ?

or was

enhanced

A

O

BATCHELDER:

The we have been referring to this 1995

Yes.

And then SlghtSound went back onfine in I99B;

Yes, correct.

And did it go back online with the same system

it a different system?

It was it was somewhat different.

How so?

Scaleability.

Would you please elaborate.

Just the sheer capaclty of the system.

What what was it about the system that

its capacity?

The ability to store more of the desired audio

A

O

A

O

A

O

A

signals.

a Can you give me some

for what its storage capacity

albums that could be stored?

sense from the 1995 system

\^/as in terms of number of

A I -- 1t was sufficient to store the one album

that we r,{ere demonstrating with, I do -- I know t.hat.

O Do you have an understanding, though, of how
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many more afbums it was sufficient to store?

A I'm sure I generally believe it had very

substantial additional headroom, if we could call it

that, room to store more, but the business imperatives

and the technological abilities were two different

things.

O What do you

lmperatives and the

different things"?

A I mean that

mean when you say "the business

technol-ogical abifities v/ere two

as a businessAS

or movie downloads over the Internet at

selling music

the the first

one to ever do it, it was not necessary at that time to

convince everyone that owned a copyright that this was

the way to go. It was, r/ve felt, important as a business

strategy to just show that it could be done.

O And you are saying that's why you created a

system in 1995 thal- didn't have the storage capacity

that your '98 system did?

MR. DiBOISE: Objection.

THE WITNESS: That and limited capitaÌ.

BY MR. BATCHELDER:

O Did the 1998 system differ from the 1995 system

other than in terms of its storage capacity?

A I -- I -- I don't know specific differences.

That's a question better suited for Mr. Hair.
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transmit

Did

data

the 1998 system have the ability to

more quickly than the 1995 system?

A I don't know that

O

are there

scope of

Other than

any other

Topic 12 of

MR. DiBOISE:

THE VüITNESS:

the 1995 sysLem and t.he 1998 system,

systems that would fall within the

Exhibit I11?

Obj ection.

Yes.

BY MR. BATCHELDER:

O Vühat other systems?

A The I99B system, we'll calf ít, evolved in 7999

and beyond to have, âs simil-arly as I described from '95

to '98, more storage capacity for more movies and more

music.

O Would it be fair to use the term tt I 99 system, "

then, to describe a fol-fow-on system after the '98

system?

A No. I think it would be more accurate to

perceive it as a as a continual expansion, perhaps,

of the '98 system.

O Okay.

A An extension. The the break between '95 and

'98 was \^/as a goinq-offfine break. Subsequent to

that, âûy any expansion of the capacity of the system

was without interruption to the consumer.
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O I -- I understand that testimony, and I

appreciate it. It's helpful.

Other than the '95 system and we have called it

the 1998 system in its.'98 state and then its

evofutionary progressing state after that, are there any

other systems that are responsive to Topic 72 of

Exhibit I11?

MR. DiBOISE: Objection.

THE VüITNESS: No, I don't believe so.

BY MR. BATCHELDER:

O You have described that the system that was put

in place by Sightsound in 1998 evolved to even further

increase its storage capacity.

Other than increases an

evolve or change in

capacity, did

t.hat you are

storage

any \^/aysthat system

avvare of ?

MR. DiBOISE: Objection.

THE VüITNESS: I don't I

fundamentally different than

don't bel-ieve that

what we proved inrt \^i as

1995.

BY MR. BATCHELDER

O Over time, I^iere t.here changes

which data could be sent from the 1998

its evolutionary phases?

MR. DiBOISE: Objection.

in the speed at

system through
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THE WITNESS: Were there changes in the speed

at which data could be sent from the '98 system. Yes.

BY MR. BATCHELDER:

O And what can you tell- me about those changes?

A General-ly understand them to be nominally

faster, continuously nominally faster.

a Vúhat do you mean by "nominally faster"?

A Like every given íteration of a given computer

technoJ-ogy seems to get faster and cheaper. That's just

generally understood. Sometimes it's referred to as

Moore's law.

O Was improvinq the speed at which the digital

files coutd be downloaded an objective that SightSound

reqarded as important in evolvínq its system over time?

MR. DiBOISE: Objection.

THE WITNESS: No, I don't think so. It was a

given that it would.

BY MR. BATCHELDER:

O When you say "it was a given that i-t would, "

speed woufd improve asthat theyou mean it was a given

technology improved?

A Yes.

O I'd

nomenclature

Topic 12.

like to, again, just come uP with

referring to the systems responsive to
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Can we just refer to those as the "SightSound

systems t'?

MR. DiBOISE: Is there a reason you don't want

to use the definitions that were established in

Mr. Hair's deposition for those systems?

BY MR. BATCHELDER:

a Can we ¡ust refer to those as the "SightSound

systems " ?

A Yes.

O For the SightSound systems, how much money did

SightSound invest in creating those systems?

MR. DiBOISE: Objection.

THE WITNESS: f don't recafl specifically.

BY MR. BATCHELDER:

O Can you give me an estimate?

MR. DiBOISE: Objection.

THtr VüITNESS: YCS .

BY MR. BATCHELDER:

O Please do.

A SightSound spent something north of

$45 million.

O And how much revenue did SightSound recover

from the sal-es or rental-s of digitat audio signals or

digital video signals in connection with those

SightSound systems?
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MR. DiBOISE: Objection.

THE WITNESS: A nominaf amount. It was on par

with the systems being proof-of-concept exercises.

BY MR. BATCHELDER:

O Can you give me an estimate of how much

revenue ?

MR. DiBOISE: Objectíon.

THE WITNESS: No, I don't I don't recall

speci fical ly.

BY MR. BATCHELDER:

O Was it less than $100,000?

A I don't know.

O If you had to figure that out, where would you

look?

A f would look to Mr. Afex LePore.

there any particular documents you would

10

11

72

13

74

15

I6

I1

1B

I9

20

2I
aa

z3 system -- all-

decommissioned24

25 BY MR. BATCHELDER:

there any components of the SightSound

stil-l exist today?

DiBOISE: Objection.

WITNESS: I believe the no. I think the

of the various components were

when our business strategy changed.

O Are

fook to?

A No.

O Are

systems that

MR.

THE
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3

a

A

O

A

!ùhen was that?

Circa 2002 or r 2002.

by "decommissioned"?

ceased the sale the

And what do you mean

VJe went of fline and

download sale

system.

A Can

occurred?

of audio and video over the SightSound

you be any more precise about when that

believe it woufd

to 2002.

Yeah. I

I think

A I would narro\,v it

I said 2002, 2003.fn my praor ansv/er

2002.it was

board, board of directors.

you in favor of doing so?

f'm thinking

O When Sightsound went offline and ceased the

download sale of audio and video over the SightSound

system, what became of the equipment, hardware, software

data associated with that system?

A lt's my recolfection that it was I use the

term "decommissioned, " powered down everything, erased

so that the equipment itself coufd be sold.

O And was it sold?

A I bel-ieve so.

O Who

system?

A The

O Were

made the decision to decommission that

A I was.
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O

in 2002

system

A

O

2002 or

Vühen the SightSound system was

or 2003, was the software that

saved?

I don't believe so.

When Sightsound decommissioned

decommissioned

b/as running that

2003,

MR.

was the data on the system

its system in

saved?

DiBO]SE: Obj ection.

No, I don't bel-ieve so.THE WITNESS:

BY MR. BATCHELDER:

O Vühy not?

MR. D1BOISE: Objection.

THE VüITNESS: As I previously answered, w€

decommissioned the system and then sought to sell the

various components, so eliminating any data from, for

example, memory that you are going to sell to someone

else is just an appropriate practice.

BY MR. BATCHELDER:

O Why didn't Sightsound back up the data onto

another device that it could -- that would al-low it to

store that data more PermanentlY?

MR. DiBOISE: Objection.

THE WITNESS: Cost reasons.

BY MR. BATCHELDER:

A Did it occur to you at the time that that data

might be relevant in a subsequent litigation?
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MR. DiBOISE: Objection.

THE VüITNESS : I don't know.

BY MR. BATCHELDER:

O Who was ínvofved in the decision

the software and data associated with the

system when it was decommissioned in 2002

MR. DiBOISE: Objection.

THE VüITNESS: I don't believe there

not to save

SightSound

or 2003?

decision to,

associated.

quote, not save the

There was a decision

software or

was a

data

such datato not let

go out to someone who purchased any of the equipment.

BY MR. BATCHELDER:

O Well, ât some point that data was erased by

SightSound; correct?

MR. DiBOISE: Objection.

THE VüITNESS: Yes.

BY MR. BATCHELDER:

O Vüho made that decision?

MR. D1BOISE: Objection.

THE VùITNESS: I would think Arthur Hair.

(Exhibit 184 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

Exhibit LBA, a document from the Bates range SST-27831

through 21972.

SCOTT CHRTSTOPHER SANDER 12/rB/2072
Page 1 4

San Francisco
www. merrillcorp . com/ law

7I:16:.42

11:17:08

II: I1 :,23

11:17:33

1,1 :78 :,2-l

800-869-9L32
Merrill Corporation

Page 00074



1

2

)
J

4

5

6

1

B

9

10

11

I2
11IJ

L4

15

I6

L1

1B

I9

)^

2L

22

ZJ

24

25

OMY
understand

BY MR. BATCHELDER:

Is there any way now to go

given time, what was on the

Yes.

first question, Mr. Sander, is: Vühat do you

this document to be?

MR. DiBOISE: Objection.

THE WITNESS: It appears to be screen captures.

O

A

O

O

for any

A

From?

SiqhtSound . com.

Seeing the document, do you have any ability to

date it?

A Around the turn of the Century.

O Roughly 2000?

A Yes.

O And do these screen captures, then, reflect the

various audio and video offerings from the SiqhtSound

websíte around the year 2000?

MR. D1BOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

back to replicate,

SightSound website?

A How would you do that?

A I woufd use the way-back time machine.

O Have you tried to do that, to go back and view

Si-ghtsound.com for various periods?
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MR. DíBOISE:

THE WITNESS:

specifically for that,

functionality.

BY MR. BATCHELDER:

Obj ection.

I don't know if I did it

but I'm generally aware of its

O I just want to make a List of the years that

the SightSound system was in place " 1995, it was in

place for some tíme, and then it \^¡as in place from 1998

through 2002 or 2003.

Do I have that right?

A I believe I've answered that. I think it was

2002.

Okay.

I should clarífy. f'm not

O

A

ultimately decommissioned

certain when the

. I bel-ieve it wassystem was

in 2002.

O But other than the shutdown between the '95

system and the '98 system, the system was up and running

throughout the 1998-through-2002 time period as far as

you know?

A Yes.

O And Lhen it was decommissioned in around 2002,

and there's been no subsequent SíghtSound system?

A Yes.

0 In 1995, what was Síghtsound's investment in
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the system?

MR. DiBOISE: Objection.

THE WITNESS: I don't recall.

BY MR. BATCHELDER:

O Can you even ballpark it for me?

MR. DiBOISE: Objection.

THE WITNESS: f don't I -- V€s, I could

ballpark it.

BY MR. BATCHELDER:

a Please.

A Maybe well, several hundreds of thousands of

dollars.

ô Qorza¡¿l hundreds of thousands?V UUVU'

A T'm just, in my mind, trying to go back and

reconstruct capital-ralsing use of those funds, so,

yeah, maybe certainly six figures.

O And between the well, while that system was

up and running in 1995 before it was shut down durinq

'96 and '9f , what revenue did Sightsound obtain in

connection with that system?

MR. D1BOISE: Objection.

THE WITNESS: De minimis.

BY MR. BATCHELDER:

O Can you be more specific?

A Or, as I answered previously, that when John
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Doerr had suggested that we alter our strategy, wê

it's my recollection that we didn't process the credit

card payments, so it may have been zero.

O And how many credit card payments were there?

A My recolfection is it's a handful.

A So four or five kind of thing?

A It was limited. A period of time the period

of time was very limited.

a But it was single-digit credit card payments,

you think?

A Yes.

O And Sightsound didn't process them because it

wasn'L worth the money?

MR. D1BOISE: Obiection.

THE WITNESS: It was because \^/e changed our

strategy.

BY MR. BATCHELDER:

O Would it have cost more to secure that money

than it woufd have than Sightsound would have gained

1n the products?

MR. D1BOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O What v,/as your salary in L995 from SightSound?

A I don't believe that I took one. I don't
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recafl. I'm sorry. I don't recal-l-.

A Vrlere you compensated at all by SightSound in

1995?

A VJell, I owned part of the company, and that

wasn't the central driver of what my what you are

characterízrng as compensation. When you are an

entrepreneur, you are trying to buifd something. It

doesn't have to be a paycheck.

O Okay. So other than an equity stake, Yoü don't

remember receiving any cash from Sightsound in 1995; is

that right?

A As I sit here today, I don't recalf.

O And then same question for 1998: Vúere you

compensated with cash by SightSound in I99B?

A By 1998, I believe so.

O And what was your '98 compensation?

A I don't recall.

O Can you ballpark it for me?

A No. I don't recall.

O If you had to reconstruct it, how woufd you do

that ?

A

returns.

O

A

I suppose I would go back and look at my tax

Do you still have them?

For 1998, ilo. No.
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A Does

what it paid

time frame?

also up and

O For

SightSound have records of

its executives back in the

who it paid,

'98, ',99, 2000

A I don't know I don't know.

2000, dì-d you receive cash fromyearO And in the

SightSound?

A I believe

was

so, yes.

down because it was a start-up

the year

paid?

know.

2000, can you give me

O And what hlere you paid?

A I don't recall specifically, but maybe it

I don't recal-l. The nature of my employment \^Ias

company.

an estimate

of what

SO

yOU \'üefe

f don't

And in

A

O

A

O

A

a

A

Yes,

And

I

Hundred, 200,000 bucks.

2007/ were you paid cash by

believe so.

SightSound?

how much were you paid?

amount.

100,000 to 200,000?

recall specifically, but, yês, I thlnk

please.

There lvas

Sími1ar

Roughly

T don'L

a

A

O

A

And in 2002, were you paid by SightSound?

Yes. Or a portion, yes.

And would you estimate that for me,

I can't recall as I sit here today.
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a time when it went down because of illiquidity, so I

don't recall specifically.

A And that was roughly 2002 time frame?

A I think so.

O And can you quantify at all how much it wenL

down?

A well, then it r think I've already asked

f 've al-ready answered that question. It would go up and

down. We raised capital, and then when capital was

available and sufficient to pay salaries, probably might

have been making 2001 000 or more, but, You know, then

so in that erat I would say maybe 200-, 250,000 bucks

after a successful- round of financing.

O And what time frame do you associate with that

era?

A Sometime in 2000.

a And how long did it last, that era?

A f'm here today" You mean capital sufficient

for the company to exist? It never stopped after that.

O My question is: Vüith what time frame do you

associate the era when there was a capital infusion in

the company you would draw down a salary 1n the

nelghborhood of 200-, $250,000?

A I'd say from '99 to 2005.

O From the years 1998 through 2002 when the

SCOTT CHRISTOPHER SANDER 12/rB/2012
Page 81

San Francisco
ww\^/. merrif 1corp. com/1aw

17:.28 :56

LI:29 :20

17:29 : 4 6

11:30:05

800-869-91,32
Merril-1 Corporation

11:30:38

Page 00081



1

2

3

4

5

6

'7

B

9

10

11

T2

1?
fJ

I4

15

I6

I1

1B

T9

20

2T

10

23

24

25

MR. DiBOISE: Objection.

THE WITNESS: I think f've already answered.

As I said, it was a proof-of-concept system, so maybe

I don't know specifically. I can't remember

specifically.

BY MR. BATCHELDER:

SightSound

for me the

annually?

O

A

O

A

O

to play

concept

system was up and running, can you estimate

revenue that was associated wj-th that system

Can you just ballpark it for me?

Six figures, under, somewhere around there.

So $100,000 or less, roughly?

I can't recall- specifically.

Under SightSound's system, how were consumers

the music that they downloaded? Vühat was the

the re ?

MR. DiBOISE:

THE WITNESS:

Obj ection.

How woufd they play it?

MR- BATCHELDER: Yes.

THE WITNESS: Numerous ways

BY MR. BATCHELDER

O Vüoufd you give me

A They could play it

could pfay it on a handheld

kind. They could play it on

some examples?

on their computer. They

portable device of some

a what \^/e today woufd
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calf a tablet, a smaller device with a st.ylus.

A You mentioned a handheld portabJ-e device.

Vühat do you have any specific devices in

mind?

A Yes.

A What do you have in mind?

A A Compaq iPAQ.

O Vüoul-d you describe that device for me? First

of aII, would you spell that device for me.

A C-o-m-p-a-e, i-P-A-Q, f believe. That's my

recoffection.

a Thank you.

And would you describe the Compaq iPAQ?

A It's a handheld portable device with audio

output. A screen running üüindows CE, I believe "

O Vrlhen Sightsound sold music over its system in

1995, was there some technology on that system for

limiting the ability of consumers to reproduce or replay

ir?
MR. D1BOISE: Objection.

THE WITNESS: I don't recafl.

BY MR. BATCHELDER:

O The same question for the time period 1998

through 2002.

MR. DiBOISE: Objection.

SCOTT CHRTSTOPHER SANDER L2/IB/2012
Page 83

San Francisco
www. merril-l-corp . com/1aw

11:33:05

11:33:19

11:33:39

7I:.34 :01

800-B 69-9132
Merrilf Corporation

LI:,34 : I6

Page 00083



1

2

3

4

5

6

1

Õ

o

10

11

I2
la
]J

I4

15

I6

I1

1B

I9

20

2I

22

23

24

25

THE VüITNESS: Yes, \^/e had those abilities.

BY MR. BATCHELDER:

O And when did you first have them?

A I don't remember specifically.

O Can you provide me an estimate?

A We may have always had such capabilities, but

they became business requirements in dealing with

copyright holders after we demonstrated that music and

movíes could be sold download over the Internet.

O So when you say "we may have always had such

capabilities, " you mean they may have been present in

the'95 system, but you don't remember one way or the

other?

A Yes.

a

here, you

made a\,vare

introduce

And is

don't

that

that

it fair to sây, then,

given time

I¡JaS making

its system?

that, âS

at which

a change

you sit

you were

to

remember a

SightSound

ability to

A Yes.

A Did SightSound sel-l to consumers any hardware

or software that consumers could use to downfoad, store,

or play back any of the audio fifes or video files that

they were downloading from Sightsound's website?

A No.

O Vühy not ?
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MR. DiBOTSE:

THE VüITNESS:

Obj ection.

Vúe coflaborated with the hardware

manufacturers.

BY MR. BATCHELDER:

O Vùhat manuf acturers ?

A Vühat time frame?

OIf
frames, you

would.

your answer changes depending on the tíme

can just clarify that in your answer, íf you

A My general recollection is a pan

specifically, panoply of device makers: Compaq, Gateway

2000, Microsoft. We had interactions with many of the

computer hardware companies, as well as the software,

the creators of the operating system.

a A moment â9o, you saíd that the SightSound

colfaborated with these entities, and you said that in

response to my question about why SightSound didn't sell

to consumers hardware or software to facifitate the

downloading or storing or playing of the files.

Why was it that Sightsound concluded that this

coll-aboration made it unnecessary for SightSound to sell

such hardware or software to consumers?

MR. DiBOISE: Objection.

THE VüITNESS: Our focus was on the download

sale of music and movies to everyone, regardless of the
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platform or devrce.

BY MR. BATCHELDER:

a VJhat r¡/ere the fruits of SightSound's

coffaboration with the hardware manufacturers that you

were just describing?

MR. DiBOISE: Objection.

THE WITNESS: Numerous, numerous historic

firsts as demonstration of the capabilities and capacity

of downloadi-ng music and movies.

BY MR. BATCHELDER:

O Did the hardware manufacturers or software

manufacturers that you v/ere describing that you

col-laborated with change their product offerings in

order to encourage or facifitate customer use of

Sightsound offerings?

A I think so.

O How so?

A Examples?

A Please.

A Gateway Computers created a product which was

television, where you could get the deslred video onto

the television. Compaq created the iPAQ, which was a

first handheld portable device to receive a purchased

movie that for subsequent portable playback.

Panasonic -- maybe f misspoke. Texas Instruments with

SCOTT CHRISTOPHER SANDER 12/IB/2012
Page B 6

San Francisco
r^/\^r\^/. merrillcorp. com/f aw

11:38:32

11:38:56

11:39:18

1-7:.39:.32

800-869-9132
Merrilf Corporation

11:40:09

Page 00086



1

2

3

4

5

6

1

B

9

10

11

I2

13

I4

15

t6

I1

1B

79

20

a1L!

ZZ

z3

24

25

their DLP projector did a demonstration with us of a

movie sold over the Internet that was then subsequently

displayed for theatrical exhibition, so and in those

exhibitions, alterations were made it's my belief

that they would do things because they fiked the idea of

the virtue of having movies or music be avaífab1e on

their devices.

O And in your understanding, were those changes

made specifically to facilitate or encourage customer

use of Sightsound's systems as opposed to other systems?

A I don't know.

MR. BATCHELDER: The videographer needs to

change the tape, so why don't we take a break here.

THE VIDEOGRAPHER: This is the end of Disc 1 of

Scott Sander.

Off the record at 11:40.

(Recess taken. )

THE VIDEOGRAPHER: This is Disc 2 of Scott

Sander.

On the record at 11:51.

BY MR. BATCHELDER:

O For the SightSound systems that \^/e have been

talking about responsive to Topic 12 in the 30(b) (6)

notice, what were the various costs that went into

establishing those systems and operating them
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day-to-day?

MR. DiBOISE: Objection. Disagree that the

questions you have been asking relate to Topic 12.

You can answer.

THE WITNESS: I believe I've already answered

that because f had expressed previously that something

north of $45 million.

MR. BATCHELDER: Let me clarify. I didn't mean

to give me a total dolfar estimate. I meant to fay out

the categories of of the of the costs. That is, I

assume there was some expenditure for securing the

content, for example.

O Would you answer whether that's true and then

what the other categories were?

MR. DiBOISE: Objection.

THE WITNESS: You said fet me clarify, but then

I became more confused.

MR. BATCHELDER: All right. Let me let me

start over.

O For the SightSound systems that we have b,een

talking about that offered for sale audio files and

video fifes, there \^/ere certaln costs that SightSound

incurred in setting up those systems and j-n runni-ng

them, and my question 1s to el-icit a list of the

categories of those things that were associated with
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those costs.

Is that cl-ear?

MR. DiBOISE: Objection.

THE WITNESS: Do you want me to attempt to

construct a list of where al-l of our costs were?

MR. BATCHELDER: Yeah, âS best you can"

MR. DiBOISE: Same objection.

THE WITNESS: I don't know that I can" There

\.^/as no cost that was unassociated wit.h our sole

business.

BY MR. BATCHELDER:

O One of the costs l^/as securing from copyright

holders the right to display the content and to sell the

content ,' correct ?

A The cost to obtain the right I don't know.

The I guess f'm having difficulty lvith the concept of

whether that was a an expenditure or I don't

understand.

O When SightSound secured from copyright holders

the right to sell- their content, how were the copyright

holders paid by Sightsound? Was it cash or were they

paid a percentage of safes or what was the formufa?

A A percentage of sales.

O So there was no cash uP front?

A I don't believe so.
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(Exhibit 185 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

Exhibit 185, a document that spans the Bates range

STI-13695 through I3101 .

O Do you recognize this document?

A No.

a Do you recognize the formatting of the content?

A Yes.

O Vühat do you recognize it to be?

A Safes of particular recordings.

O On the page ending 3696 in the upper left-hand

corner, it says SightSound.com.safes.

Do you see that?

A Yes.

O And what is that ?

Obj ection.

It appears

MR. D1BOISE:

to be monthJ-y totals

for the

BY MR.

O

before

THE W]TNESS:

year 1999.

BATCHELDER:

And have you

associated with

seen sales figures in this format

SightSound?

3696,

A I suppose so, yes.

O In the left-hand column on

there are a series of entri-es

that same page,

starting with raw
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sales and ending back to manager.

Do you see that?

À Vac

O And what are those?

MR. DiBOISE: Objection.

THE VüITNESS: We are looking at a paper

printout of something that was on a computer screen,

I -- I suppose those rdere links to the information

categorized that way.

BY MR. BATCHELDER:

OSo
"SightSound

MR Obj ection.

f don't know that

there was the

\^ras there a database that \^tas referred to as

com. sales"?

DiBOISE:

THE VüITNESS:

it database. I there

track safes electronically.

BY MR. BATCHELDER:

a And do electronic

exist ?

A T don't know.

you would caII

abiJ-ity to

records of these safes still

A If you need to know the answer to that, where

woul-d you go?

A Afex LePore.

a The page we have been looking ât, 3696, oD the

top it says, Monthly Totals for the Year 1999.

SCOTT CHR]STOPHER SANDER L2/TB/2012

Page 9I

San Francisco
r/{ww. merr j-llcorp. com/l-aw

II:59 :23

11:59:50

12:00:00

72:00:,28

B 0 0-B 69-9732
Merrill Corporation

12:00:50

Page 00091



1

2

3

4

5

6

1

B

o

Do you see that?

A Yes.

O And the total appears to be ç5,326?

A Yes-

O Do you have any we1l, is it your

understanding that that number captures the safes from

the Sightsound system as it existed in L999?

MR. DiBOISE: Objection.

THE VÙITNESS: NO.

BY MR. BATCHELDER:

O Why not?

A This appears to colnmence in April.

O Ts it your understanding, then, that the

that number, the ç5,326, reffects the sales of audío

files and vldeo files from SightSound's system through

the months April through December 1999?

MR. DiBOISE: Objection.

THE !{ITNESS: I think so.

BY MR. BATCHELDER:

O Looking at the next page of Exhibit 185, the

page ending in L3691, there at the top, it's Monthly

Totals for the Year 2000.

Do you see that?

A Yes.

O And there, in the fower right-hand entry, the

10
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monthly total is $39,691.

Do you see that?

A Yes.

O And is it your understanding that that figure

reflects the total sales from the SightSound system for

the entirety of the year 2000?

MR. D1BOISE: Objection.

THE WITNESS: f suppose so.

BY MR. BATCHELDER:

O Again, focusing on

to

the entries in the l-eft-hand

sort the data by thesecolumn,

varrous

A And

SightSound' s

you to sort

categories ?

MR.

THE

was it possibfe

categories ?

MR. D1BOISE: Obj ection.

I think soTHE WITNESS:

BY MR. BATCHELDER

are you aware of any data currently within

possession, custody, or control that allows

the historical sales data by those

DiBOISE: Obj ection.

T donrt believe so.W]TNESS:

BY MR. BATCHELDER:

know,

O When were these data well, âs far as you

these data no longer exist?

MR. DiBOISE: Objection.
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BY MR. BATCHELDER:

O fn efectronic form?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O And if. they were destroyed, woufd you have any

understanding as to when they were destroyed?

MR. DiBOISE: Objection.

THE WITNESS: Wel-l-, they weren't destroyed.

BY MR. BATCHELDER:

a I'm referring to el-ectronic data, not this

hard-copy printout.

A I don't know.

O Okay. And for years other than '99 and 2000,

are you aware of any hard-copy or electronic versions of

data that would allow the reconstruction of the sales

from the SightSound system month by month?

MR. DiBOISE: Objection.

THE WITNESS: f'm not.

BY MR. BATCHELDER:

O What about year by year?

MR. D1BOISE: Objection.

THE WITNESS : I 'm not a\^/are.

(Exhibit 186 was marked for identification by

the Court Reporter. )
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MR. BATCHELDER: Sadly, using these glasses

more and more-

I've had marked, as Exhibit 186, a document

that spans the Bates range SST-3 6864 through 6882.

O And my first question is: Do you recognize

this document?

A

AIt

O rs

generated?

MR

Withdrawn

I recognize

What do you

appears

any of

the content.

recogn j- ze it

to be Arthur's

O to be?

notes.

the content content that you

DiBOISE: Objection wefl, ûo.

THE VüITNESS: I generated?

MR. BATCHELDER: Yes.

THE WITNESS: Like inputted it into Arthur's

No.

BATCHELDER:

device?

BY MR.

a

is any

A

O

n
¿1

0

my question

content

isn't fimited

did you write

don't believe

My

of this

to devices, but

any of this?

.>()f don't know.

Okay.

I befieve this

T

is Art's.

offerings

At some point SightSound included amonq its

the service of going out to third parties to
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buil-d

their

systems that would alfow the third parties to sell-

own music or movies to consumers; is that fair?

A Yes.

A And did SightSound ever succeed in selling such

services to any third parties?

MR. D1BOISE: Objection.

THE WITNESS: Well-, w€ changed our strategy.

MR. BATCHELDER: We'lf we'll get to that 1n

a moment.

O The question now is: Did SightSound ever

succeed in seJ-Iing such services to any third parties?

A No.

O For how long were those services a part of

SightSound's offerings?

A Briefly.

O Can you be more specific?

A Perhaps a series of months or a window of time"

Maybe -- maybe a year, maybe.

O And what year?

A Wetf, it may have been attempts during multiple

years for windows of time, but.

O What year or years do you assoclate with havlng

those services a part of SightSound's offerings?

A Maybe 200I through '3.

O And what was it that prompted SiqhtSound to
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make those services a part of its offerings? Why did

do you believe that was a good idea?

A We were attempting to revolutionize the

distribution of music and movies over the Internet.

O And why was making those services a part, of

your offerings a good idea in connection with that

obj ect ive ?

A We felt that it may enable us to generate

revenue.

a Vühat changed your mind?

MR. Dj-BOISE: Objection.

THE VùITNESS: What changed our mind?

our mind; we changed our strategy.

BATCHELDER:

We didn't

change

BY MR.

O At some point you dropped those services from

your of f erings ,' correct ?

A Yes.

O Why?

A We had -- we entered into a different business

strategy.

O Please describe that strategy.

A We focused on defending and licensing our

intellectual- property.

A Why not do both?

MR. D1BOISE: Objection.
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THE VIITNESS: We felt the defending and

licensing of our íntell-ectual property strategy was

superior.

BY MR. BATCHELDER:

a Even assuming the truth of that, why not do

both?

MR. DiBOISE: Objection.

THE WITNESS: Limited resources.

BY MR. BATCHELDER:

O How do you explain the fact that no consumers

or entities took you up on your offers to perform the

service of implementing for them a system that would

alfow them to sell digital audio fil-es or video files?

MR. DiBOISE: Objection.

THE I/üITNESS: A lack of vision on their part.

BY MR. BATCHELDER:

think the

studios.

To whom did SíghtSound extend that offer?

I don't remember specifically, but I don't

the specific entities, but, generally, the I

movie studios or a subset of the movíe

O

A

remember

O

motion

Did SightSound

plcture studios?

MR. DiBOISE:

THE WITNESS:

make that offer to the maior

Obj ection.

Yeah, T said I think I
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ansvTered a subset.

BY MR. BATCHELDER:

O There were five or six major motion picture

studios in the 2001-through-2003 vintage; is that fair?

A That's fair.

O And you are saying that SlghtSound made this

offer of services to a subset of those five or six?

A I don't recal-l the distinction, offer of

services versus we rô,rere generally engaged with the

major studios.

A Is it t.he case, though, that as to the offer of

services of going into the major motion picture studio

and setting up a system that would allow that studio

to to sell movies itself, you don't recall a

studio by studio which one SightSound talked to?

A No.

O So you do recall?

A Yes.

O Okay. Which ones?

A WaÌt Dì-sney Company, Warner Brothers, and MGM.

O And why did you not approach the other major

motion picture studios with this idea?

A I didn't say we didn't. I said I don't recall.

I don't know.

A Okay. But you do recall- for those three?
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the question.

As to Disney, what reasons,

cite to you for its decision not to

A I don't know. f'm sorry.

didn't have to explain to us.

A Whether or not they had to,

A Yes, sir.

O Okay. And as

those communications?

THE WITNESS:

request by one of the

the patents that would

to Disney, what do you recall of

And in particufar let me focus

if âûy, did Disney

go forward?

Cite to us? They

though, did they?

10 A f don't befieve so.

11 O And did Warner Brothers cite a reason for not

72 going forward with those services from SightSound?

13 A Idon'trecall.

I4 O Did MGM?

15 A Yes.

16 0 Vühat reasons ?

I1 A Inteflectuaf property strategy.

18 a Are you done wit.h your answer?

19 A Yes.

20 O Vüould you elaborate?

2I MR. DiBOISE: Objection.

22

a')

24

That the a bad patent license

for a licensing of

v/as unacceptable to

a

have

request
!l- 

- 
!LIÌd L

25 MGM.
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BY MR. BATCHELDER:

O You are referring to a a request that

SightSound made?

A No.

O That who made?

A Microsoft.

O What request?

A For a license.

O Can you explain more? I just I don't

understand what you are telling me about Microsoft

offering a lj-cense to SightSound patents.

Can you put some meat on that?

MR. D1BOISE: Objection.

THE WITNESS: No. That no. Mícrosoft

offering a l-icense to SightSound patents. No "

BY MR. BATCHELDER:

O Do I understand you correctly that. Microsoft

offered MGM a Iicense to SightSound patents?

A No.

O What is it that Microsoft did that MGM found

unacceptable?

A Requested a ficense to the SightSound patents

that was that had terms that !ùere unacceptable.

O And Microsoft requested that from MGM?

A Yes.
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O

A

O

A

O

you know?

r
-H.

O

A

O

A

O

A

with MGM.

O

A

O

else ?

A

Did it do so in writing?

Yes.

Did you get a copy of that writing?

Yes.

Has that been produced in this case as far as

I believe so.

What do you understand to have been the terms?

That the license woufd be royalty-free.

To Microsoft?

Yes.

fn exchange for

Their investment in the system in conjunction

What investment?

Their proposed investment, I should say.

Ilùas it just a money investment or somethíng

It was a money investmenL and something else

what from Microsoft?

O And what r^ias the money?

A As I sit here today, my recollection is that

the initial portion woufd be 10 mil-lion.

O And subsequent portions?

A I don't recall with specificity the the

foll-ow-on the nature of the foll-ow-on rounds.
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O Was there some running royalty?

A No. That was no.

O The following rounds \¡/ere milestone triggered?

A I don't recall.

A Tn addition to the money, what else from

Microsoft was part of the proposal?

A Marketing support.

O Anything else?

A I don't bel-ieve so.

O Did Microsoft offer any software services in

connection with the deal?

A I don't believe so.

A How was it that proposal kifled

SightSound's offer

Microsoft's

forward withMGM's interest

to provide the

r_n goang

services ?

MR. D1BOISE: Objection.

THE WITNESS: Microsoft would

royalty-free l-icense to the SightSound

that was vital to the to the deal.

BY MR. BATCHELDER:

get a

patent portfolio

O Your understanding was that MGM was not

interested in the transactlon without those investments

from Microsoft?

MR. D1BOISE: Objection.

THE WITNESS: NO.
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BY MR. BATCHELDER:

O And f 'm stil-l trying to understand the linkage

between Microsoft's request and MGM's decision not to go

forward.

Can you explain?

MR. DiBOISE: Objection.

THE WITNESS: MGM' s obj ection or MGM' s

withdrawal from the proposed transaction was based upon

Microsoft requesting a royalty-free license that woufd

have extinguished in MGM well, I believe in MGM's

opinion the value of the SightSound patents because

Microsoft would have a royalty-free ficense.

BY MR. BATCHELDER:

A So what f 'm tryJ-ng to get at is, who if you

know, why didn't MGM Sây, "Microsoft, \^/e are not

interested in your piece of it. We want to go forward

with SightSound and accept its offerings"?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O And MGM didn't communicate to you anything

along those lines as to why?

A No.

O Aside from your communications with Disney and

Warner Brothers and MGM, were there any other
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communications that you can remember as you sit here

between SightSound and any other entity regarding the

possibility that Sightsound would work with that entity

to create a system that the entity could use to self

audio or video signals online?

MR. D1BOISE: Objection.

THE VüITNESS: I can remember, âs I sit here,

that those were those are the ones that f remember.

f don't remember specifically other offers. Those were

sufficiently in-depth interactions that I recall them

speci fically .

BY MR. BATCHELDER:

O Did SightSound publicize that offering in

than in one-on-one communi-cations with

any

way other

individual-

MR. DiBOISE: Objection.

THE WITNESS: I don't recall.

(Exhibit 187 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: f've had marked, as

Exhibit LB'l , a document spanning SST-2 4872 through

24BIB, and the cover page is titled "Concept Plan for

the Formation of Digital Sight,/Sound," presented to

Mr. Michael Milken.

0 Do you recognize thls document?

entities ?
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A Yes.

O And what do you recognize it to be?

A

O

A

O

Something that Art created.

Did you have any rofe in its creation?

No.

Were you associated with Mr. Hair

venture that became SightSound at

created?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

]-n any

the time thatbus ine s s

this was

BY MR. BATCHELDER:

O How so?

MR. DÍBOISE:

THE VüITNESS:

Obj ection.

We \¡Jere trying to start the

company.

BY MR. BATCHELDER:

O Were you involved in the decislon to approach

Michaef Milken?

A Yes.

O Did you think it l,{as a good idea?

A Yes.

a VJhy?

A He had substantial capital.

a Any other reasons?

A No.
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O Vrlhat h/as this document, Exhibit IBl ,

communicated to Mr. Milken?

MR. DiBOISE: Objection.

THE WITNESS: I don't remember.

BY MR. BATCHELDER:

A Did he respond in any way?

A Yes.

O How?

A We met.

O When was that?

A f can't recall specifically. In the '90s.

O What did you propose?

A An investment in SightSound.

O Anything else?

A No, I don't befieve so.

O What came of it?

A He did not invest.

O Did he say why?

A Yes.

a What did he say?

A He was dedicating his resources to curing

O Did he give any other reasons?

cancer.

A No.
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(Exhibit 1BB was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

Exhibit 1BB, a document Bates range SST-25004 through

25151 and is titled "Business PIan for Digital

Sight/Sound, Inc. "

O Do you recognize this document?

A Yes.

O What do you recognize it to be?

A Something that Arthur created during that time10

11 frame.

T2

13

I4
1EIJ

I6

T1

1B

19

20

2I

22

ZJ

24

O What time frame?

A The '90s

O Can you

A No.

A Did you

A Arthur

documents. That

O Did you

A I don't

a Is that

connection with

A Yeah, I

there's no name

be any more specific?

have any role in its creation?

and I collaborated, but I did not create

was Art's purview.

review it before it went out?

know.

something you typically did in

something like business plans?

don't know that thi-s went out. You see

on it.

z3 A When business plans went out, did you typically
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revier^/ t.hem for accuracy?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O And do you recognize this as a document that,

with the name filled in, did go out to any third

parties ?

A

O

bus ines s

parties ?

A

O

ñ

rr did.

For purposes

MR. D1BOTSE:

THE W]TNESS:

I don't.

Did Sightsound from time to t.1me create

plans that did get distributed to third

of stimulating investment?

Obj ection.

Yes.

BY MR. BATCHELDER:

O If I could

ín 25009, there's a

"The Business. t'

Do you see

Â Vac

O And

title "Music

to turn to the page ending

left-hand corner

ask you

titfe in the upper

that ?

then about halfway down the page, there's a

Distribution Rights. "

see that?Do you

Yes.

SCOTT CHRISTOPHER SANDER 12/IB/20T2
Page 109

San Francisco
r^/vvw . merri I I corp . com/ ]aw

12 z 32:1-O

72:32:46

72:33: O1

72:33 :, I1

800-869-9]_32
Merril-l Corporation

Page 00109



1

2

3

4

trJ

6

1

B

9

10

11

I2

13

I4

15

L6

I1

1B

19

20

2I

22

ZJ

24

25

0 In the first

Distribution Rights, "

currently represents

Do you see

A Yes.

after that title "Music

Digital Sight/Sound

The Gatheríng Field.

sentence

it says,

one band,

that ?

0 Does

Â VacLvr I

don't know.

O

1998,

avai lable

that help

I suppose

you date this document?

it was 1995 or early '96" I

By the time SightSound's system went back up in

how many bands did it represent?

I don't recafl.

Can you ballpark it?

Yes.

Please.

When we went up in 1998, perhaps a dozen.

What's the largest number of albums that was

for safe by SightSound on its system at any

¡I

a)

n^
a

A

O

given time?

A

a

A

a

I don't

Can you

Maybe a

Same

THE

question

DiBOISE:

VúTTNESS:

recall specifically

ballpark that?

hundred.

MR

as to movies.

Obj ection.

There were movies and television

shows and do you mean af1 video recordings?
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MR. BATCHELDER: Concentratrng on movres.

THE WITNESS: ] f can't recaff specifically"

BY MR. BATCHELDER:

a Can you give me an estimate?

A Hundreds.

O Hundreds?

A Yeah.

O Can you be any narrov/er than that?

A I don't know. I don't think so.

O Vüas it cfoser to 200 than 900?

A Maybe. I okay. I don't I don't

specifically recafl.

a Okay. Coming back to document Exhibit 1BB and

page 25009, that paragraph titfed "Market Penetration

Strategy, " in the second sentence there, it says, VrThen

the library of music reaches an appropriate 1eve1,

Digital Sight/Sound will target smafl record fabels for

inclusion in the Digital Sight/Sound J-ibrary.

Do you see that?

A Yes.

O Did that ever happen?

A f don't know. It miqht have gotten lost in the

middle.

O You don't have any memory of it happening?

A I -- I don't I don't recall, because the
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strateqy described here was

after the meeting with Mr.

O Sitting here now,

altered when we went offline

Doerr.

do you

read?

I don't believe so.

have any memory of

l-abefs for incfusion

Exhibit 181

critical mass

target major

to break

I'm asking: Did

artlsts described

10

SightSound approaching small- record

in the Digital Sight/Sound library?

A I don't recal-f .

0 The next sentence on page 25009 of

says, Building on this strategy and once a

has been achieved, Digital Slght/Sound wilf

performing artlsts who have the ffexibitity

ranks.

Do you see that?

A Yes-

0 And did that ever happen?

MR. DiBOfSE: Objection.

BY MR. BATCHELDER:

O So that my question is clear,

Sightsound target the major performing

11

11

13

I4

15

I6

T1

aôtÕ

20

2I
aaLZ

ZJ

24

25

19 in the sentence

ANorI

I just

don't

O Why not?

A Because by the time we re-emerged in 1998, it

was a two-prong strategy of proving the capabllities and

discussing the posslbillties with the major record

labels not going specifically to artists of those
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labels.

O The next sentence in the paragraph we have been

reading from, page 25009, says, Once thls newly formed

electronic market has evofved beyond infancy, Digital

Siqht/Sound will target the big six record labefs for

inclusion in the Digital Sight/Sound music library.

Do you see that?

A Yes.

O And was SightSound ever successful in

convincing any of the big six record l-abels to ínclude

their \^/ares in the Digital Sight/Sound library?

A No.

O Vihy not?

A Because v/e changed our strategy.

O Vühat strategy change are you referring to?

A A focus on defense and licensing of

intellectual property.

O And what time change do you associate excuse

me-

Vühat time frame do you associate with that

change?

A

a

heading

2002.

Looking on page 25070, you will see there's a

at the top, "The Competition. "

Do you see that?
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A Yes.

O Immediately under that heading, it says,

Inefficient distribution model, and then there's a

sentence: Dì-gitaI Sight/Sound's objective is to

position itself in the newly emerging Internet markeL by

signing as many recording artists in as broad a spectrum

of music as is possible before potential competitors

enter the market.

Do you see that?

A Yes.

O llrlas that, indeed, SightSound' s strategy?

A Circa 1995? Yes.

A Did that change at some point?

A Yes.

O When?

A When when we decommissioned the system.

a 2002?

À vac I believe SO,f ur t

O The next paragraph is titled "Lack of Action. "

Do you see that?

A Yes.

O And the final sentence in that paragraph refers

to the At-Home Network.

Do you see that?

A Yes.
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O Did SightSound have some relationship with

Network?

No.

Did it pursue that relationship?

Yes.

And why did it not consummate?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

At-Home

BY MR. BATCHELDER:

O l¡ühat rel-ationship did SightSound pursue?

affil-iation with At-HomeA A more close marketing

Network.

O Vühen you say "more close, " was there some

marketing affiliation between SightSound and At-Home?

A No.

O Can you describe what the market affiliation

was that you were pursuing?

A By definitionr we coul-d sell to someone

utilizing the At-Home Network.

A And and how woufd that have worked?

A If the consumer had the At-Home Network and

they purchased the desired recording from us.

O So you made this proposal to At-Home Network,

and was there any response?

A I don't I don't recaff. It would need to

A

O

A

O
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ultimateJ-y be a response because, ât this time, this was

concurrent with taking the proof-of-concept first system

offJ-ine, and the At-Home Network had as its major

investor John Doerr. These were related discussions.

O If I could take you to the next and finaf

paragraph of page 25010 titled "Competitive Advantage, "

do you see that?

A Yes.

O The fast sentence there begins: Other than

approximately $1, which Digital Sight/Sound estimates

wifl be paid as royalties to the recording artist, the

remaining proceeds will be maintained by Digital

Siqht/Sound.

Do you see that?

A Yes.

O Do you understand that to be $f out of the

15.98 or 16.98 fees referenced above in that paragraph?

MR. DiBOISE: Objection.

THE WTTNESS: No.

BY MR. BATCHELDER:

O What do you understand the $f to be from?

A The desired r.ecording, which could be a single.

O l¡ühen SightSound system was up and running, how

much did a single cost?

A In L995? $1.

SCOTT CHRTSTOPHER SANDER 12/IB/2012
Page IL6

San Francisco
ww\iú . merrillcorp . com/ law

72: 43:.36

12: 44 :,0 4

12: 44:36

12:44:,71

800-869-9132
Merrill Corporation

12: 45:20

Page 00116



1

2

3

4

5

6

1

B

9

10

11

LZ

13

I4

15

I6

I1

1B

79

20

2I

))

ZJ

.AL1

ôr

O What about in I99B?

A I bef ieve it's my recoll-ection

99 cents.

O And what about 2002?

A I think the same. It might it

been different for different recordings.

O And how much was an album?

A I believe that depended as well,

obviousfy multiples of that. I don't I

we shifted to

may well- have

but it

don't

was

recall

specifically.

MR. BATCHELDER: Why don't lve stop now and

break for l-unch.

THE VIDEOGRAPHER: Off the record at. 12:45

(Lunch recess taken. )

o0o---
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AFTERNOON SESSION

THE VIDEOGRAPHER:

BY MR. BATCHELDER:

A Has there ever been

SightSound's principal focus

as opposed to video signals

to audio signals?

A Yes.

O Vühat time ?

A Circa 2000.

On the record at 1:35.

a time in which

1:35 P.M

signals

opposed

was selling audio

or video signals as

O And what was the primary focus?

A Video signals.

a For how long?

A Titl 2002.

O Until- the system went. offline?

A Yes.

O And was there ever a time when

primary focus b/as selling audio signals

video signals?

A Yes.

0 Vrlhat time?

A 1998 -

A For how long?

n f r- ì rA hiarr a year.

SightSound' s

as opposed to
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a So was that al-f within 1998?

A

a

A

a

A

O

Into 1999.

How far into 7999?

April 13th.

What happened on April

I¡ûe sold the first movie

13rh?

downfoad "

and 2000, did

as between audio and

Between April 13th, L99B

SightSound

video ?

on both.

O Al1 right. So fet's start

first time frame that you identified

time frame for about a haff a year,

have a principal focus

A Between April 13th, I99B and 2000, we focused

and into '99, where SightSound's primary focus \^/as on

selling audio as

Why was

A Vüe were

the first movie.

opposed to video.

that SightSound's primary

stilf negotiating for the

with the the

there, the the

somewhere around '98

focus ?

right to sell-

O

rights

A

O

A

a

'98 into

And how

And how long had SightSound tried to secure

to sefl movies?

During

Roughl-y

that same time period

how long?

'99.

many months, roughly?
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A Maybe six.

O vühy did it take so long?

MR. DiBOISE: Objection.

THE WITNESS: It didn't.

BY MR. BATCHELDER:

O Why did it take six months?

A f don't know.

O In 2002 excuse me.

In year 2000, roughly when during that year did

SightSound begin to focus primarily on seJ-ling video as

opposed to audio?

MR. DiBOISE: Objection.

THE WITNESS: In the year 2000?

MR. BATCHELDER: Yes.

THE WITNESS: For the year 2000.

BY MR. BATCHELDER:

O So starting at the beginning of the year?

A No.

O Vrthen?

A I think f already answered that, ât April of

1999

a Is that ApriJ- 13th?

A Vaq

A Oh, okay. I thought the April date that you

qave me was for '98.
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A No.

O Maybe I just misunderstood.

Okay. And so startíng in April '99,

SightSound's primary focus shifted to videoi correct?

A No.

O Vühat ' s incorrect ?

A SightSound's primary focus.

0 I thought you had said that in April 13th,

1999, SightSound's primary focus became selling video as

opposed to audio?

A But you put limits as to ¡ust the sale of audio

and video. Our primary focus \,úas our patent rights.

O Okay. So as between selling video and audio,

starting in ApriI '99, SightSound's primary focus as

between those two was selling video; correct?

A Yes.

A Why did that shift?

A Success in obtaining hiqh-quality video to

sell.

O What do you mean by "high-quality video"?

A Popular popular shows like South Park.

O Did you also regard the quality of SightSound's

movie offerings to be hiqh quality in that time frame?

MR. DiBOISE: Objection.

THE VJITNtrSS: Yes.
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BY MR. BATCHELDER:

O And for how long was that true?

A Since April 13th of 1999.

O So since SightSound had its first movie

available for distribution on its system, you regarded

Sightsound's movie offerings to be high qual-ity as

measured by the kind of movies that consumers wanted; is

that falr?

MR. D1BOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O How much money has SightSound received from

investors over the years?

MR. DiBOISE: Objection.

THE I/üITNESS: I think I answered that already.

Approximately somethlng north of 45 mil-1ion.

BY MR. BATCHELDER:

O In addition to money received from investors,

has SightSound done any borrowing?

A Yes.

O How much has it borrowed?

A I don't know specific -- precisely, but a

portion of that 46 would be borrowing.

O Can you estimate it?

A Perhaps 6 million.
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O So roughly 6 million borrowing and roughly

40 mil-lion in investment?

A Roughly.

A Of the money that SightSound has borrowed, what

percentage of it has been paid back?

A I don't know precisely.

A Can you ball-park it for me?

A The the outstanding debt, approximately

6 miIÌion.

0 Is stifl outstanding today?

A Yes.

O So has Sightsound paid back any of its debt?

A Over the life of the company?

O Yes.

A Yes.

0 And of the $40 million of investment, has

Sightsound returned any of that. money to investors; that

is, has it cashed out any of the investments?

A I don't believe so.

0 And how much money has SightSound spent over

the years?

A You said if you asked me a question t.hat was

confusing to me, I could I -- there there are

different entities that you collectively referred to as

"SightSound," and so f can't I don't know the answer
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to the question for

a Atl right.

question for any of

A Yes.

all the

Do you

them?

I could bring

we looked at,

the last document.

the last thing I

ent ities .

know the ans\^/er to the

O

A

O

A

minus.

O

A

O

invested

is that

A

a

notice

course,

If

that

it' s

Which ones do you know the answer for?

For Holdings.

And what's the answer?

As I said, approximately 46 million, plus

And do you know

No.

Okay. So alf of

in or loaned to

right. ?

Yes.

the answer for any others?

or

the money that has ever been

SightSound Holdings is spent;

you back to the Rule 30(B) (6)

which is Exhibit I11 " Of

A

O

Schedule

again, to

A

O

Tt's

If I coufd ask you to

A in the back with the

yeah.

again, to the

of topics and,

of the day

find,

turn,

li st

Topic !2.

Okay.

We have been talking for much of

so far about SightSound's 1995 system and its 7998
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system that offered for sale certain audio signals and

video signals.

And bringing you back to Topic 12, the question

is: Is it your understanding that those systems

practiced the patents-in-suit?

MR. DIBOISE: Objection. Oblect to the

preamble. I also object to the questíon as asked, calls

for a lega1 conclusion, may call for expert testimony.

THE WITNtrSS: I don't know.

BY MR. BATCHELDER:

O Does SightSound have a position in this

litigation on the question of whether the 1995 system

and the 1998 system practiced one or more asserted

claims of the patents-in-suit?

MR. DiBOISE: Same objections.

THE Vúf TNESS: f don't know.

BY MR. BATCHELDER:

O Does Sightsound have a position in this

litigation as to whether the '95 system or the '98

system embody, integrate, use, or practice one or more

asserted claims of the patents-in-suit?

MR. D1BOISE: Same objectíons.

THE I¡IITNESS: I don't know.

BY MR. BATCHELDER:

A Do you understand that, in this litigation,
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SightSound is

iTunes Store,

A Yes.

accusing Apple, through the use of its

of infringing the patents-in-suit?

O Do you understand that Apple, through the use

of its iTunes Store, has profitably sold audio files?

A I don't know Apple's profits.

O Do you believe that App- -- Apple's iTunes

Store has been a profitable enterprise?

A I don't know.

O Would you describe Apple's iTunes Store as

success ful ?

A Yes.

A why?

A It is my understanding that they have the

overwhel-ming majority of the market share for download

^- I ^

O And what market are you referring to?

A The downfoad sal-e of audlo and video

recordings.

O How do you explain Apple's success in running

its iTunes Store as opposed to the l-evel- of success

achieved by Sì-ghtSound with its 1995 and 7998 systems?

MR. DiBOISE: Objection.

THE VùITNESS : Timing.

BY MR. BATCHELDER:
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a Anything el-se?

MR. DíBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

O If someone \^/ere to argue that Apple's success

arose from, at l-east in significant part, its ability to

persuade major record labels to affow their goods to be

sol-d on iTunes, how would you respond?

MR. DiBOISE: Objection; cal-ls for speculation,

incomplete hypothetical .

THE VüITNESS: Tf someone were to argue that

Apple's success arose, from at least in significant

part, of its abitit.y to persuade maj- -- major record --

I don't think f understand the question.

MR. BATCHELDER: I'll start over.

O You have been talking about the success of the

iTunes Store, and my question is: ff someone v/ere to

argue that, ât l-east in a significant part, that success

was attributabl-e to Apple's ability to persuade major

record holder ort excuse me, ma;or record companies

to permit their offerings to be sold on the iTunes

Store, how would you respond?

MR. D1BOISE: Obiection; calfs for speculation,

incomplete hypotheticaf .

You can answer.
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THE VüITNESS: I believe I've already

I believe that the timing was the thing. The

fabels chose to sell their music.

BY MR. BATCHELDER:

the major record labelsO Why

\^lere ready to

MR.

do you think that

do that in 2004 and not 2002?

answered.

record

Apple did

why Apple

a \^/ay that

systems ?

DiBOISE: Obj ection.

Piracy.THE WITNESS:

BY MR. BATCHELDER:

O rs there anything that you believe

SightSound that helps to explain

succeed with the iTunes Store in

better than

was ab,le to

SightSound was not able

MR. DiBO]SE:

THE VÙITNESS:

to succeed with its

Obj ection.

No.

MR. BATCHELDER: What number are \,ve on?

THE REPORTER: 189.

(Exhibit 189 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've marked, as Exhibit 189, a

document spanning the Bates range STI-13150 through

1315 9 .

O My first question is whether you recognize this

document ?

A Vac
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O What do you recognize it to be?

A A limited ficense to Henry Moore.

O And who is Henry Moore?

A He was a guy in Philadelphia.

O How did this license come t.o be?

MR. DiBOISE: Objection.

THE WITNESS: Chris Reese prepared it, I

expect.

BY MR. BATCHELDER:

O Prior to the preparation of the document,

though, what communications between SightSound and Henry

Moore led to this agreement?

A f don't recalf.

Were you

I don't

involved in any way?

believe so.

communications

about how Mr. Moore or Moore Multimedia

make use of its ficense rights?

A I don't remember.

to SightSound

Publishíng would

a

A

O Were there any

O Were

and Mr. Moore

this

any documents exchanged between SíghtSound

or Moore Muftimedia Publ-ishing that led to

agreement ?

A I don't know.

a When this agreement was signed, did

expectation about how the licensee would

you have

make use of
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any

the ficense?

A Yes.

O What \,vas your understanding?

A That it was limited to one year.

O Aside from the time frame when this agreement

was signed, did you have any expectation about how the

ficensee would make use of the ficense?

A f don't recalf.

0 You did siqn the agreement; correct?

A Yes.

O Has Sightsound recelved any royalties under

this agreement?

A f don't think so.

O After the

communications

srgnrng

between

of this agreement, were there

SightSound and Mr. Moore

ríghts \^/ere being exercised byabout

Moore

whether the license

or Moore Publishlng?

MR. DiBOISE: Objection.

THE I/üITNESS : I don't know.

BY MR. BATCHELDER:

O You are not aware of any?

A f'm not.

a In Section 4.2, there is a royalty provision of

1 percent of net safes.

Do you see that?
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A Yes.

O How did that royalty rate come to be? In other

words, what were the negotiations that led to that?

MR. DiBOISE: Objection.

THE WITNESS: The internally in SightSound'

there \^ras contemplation to grant limited low royalty

rate to independent artists as a as a strategy of

outreach that was distinct from dealings with the major

record labels or movie studios.

BY MR. BATCHELDER:

A What do you mean by the phrase "independent

artists" ?

A

O

A

aggregate

O

A

O

That \^¡as my

independent

How did you

T knew that

Did someone

Not

Was

signed to a major record fabel.

Henry Moore an independent artist?

seeking to aggregate

MR. DiBO]SE:

THE WITNESS:

BY MR. BATCHELDER:

understanding, or he was seeking to

artists.

come to that understanding?

he was not a major record label-.

communicate to you that he livas

artists?

Obj ect ion .

I don't I don't know.

O Aside from the License Agreement that I^/e have

been discussing, Exhibit 189, has SightSound entered
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into any other License

patent s -in-suit ?

MR" DiBOISE:

THE VüITNESS:

BY MR" BATCHELDER:

Did SightSound

Agreements to any of the

Obj ection.

No, I don't think so.

enter into a contract withO

Polygram?

A Yes.

PoÌygram paid $55,000 to SightSound?

Yes -

O For what?

A An excfusive negotiating period.

O How long was that period?

A Five weeks.

A During that period, did SightSound provide

information to Polygram about SightSound's business and

offerings ?

A Yes.

O Did Polygram interview SightSound employees?

A Yes.

O And did Sightsound provide informatj-on in

writing?

A I don't f don't recall. That v/as the

agreement you just referenced.

O What Sj-ghtSound employees did Polygram

a

A
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interview in connection with that analysis?

A Myself and Mr. Hair.

O Did Siqhtsound make available any third parties

that \^/ere working on íts behalf to communicate with

Polyqram during that window?

MR. D1BOISE: Objection.

THE VTIITNESS: Our lawyers.

BY MR" BATCHELDER:

O What about bankers?

A No.

O You said the consideration wíndow was five

weeks ?

A Yes.

a

pretty

Did you get

hard about t.he

MR. DiBOISE:

THE WITNESS:

that Polygram had thought

whether to go forward?

the sense

issue of

BY MR. BATCHELDER:

a It ultimateJ-y

A They did.

O Vühat reasons

MR. DiBOISE:

THE VüTTNESS:

Obj ection.

Yes -

decided not to go forward?

did they cite?
Qnrrrz?uv! ! )/ .

What reasons did Polygram cite?

question.MR. BATCHELDER: That's the

MR. DiBOISE: Objection.
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THE WITNESS: Timing. Timing.

BY MR. BATCHELDER:

O Could you further explain?

MR. DiBOISE: Objection.

THE WITNESS: It l/ùas I can' L speculate as to

what happened in Polygram's executives' minds. I do

generally understand that there I¡Ias a difference between

those who wanted to proceed and those who felt that it

\¡/as too soon.

BY MR. BATCHELDER:

O What was the time period associated with this?

A 1993.

O Did Polygram ever come back to SightSound and

sây, "The timing was b'ad in ' 93, but T think the time is

right now"?

A I don't recall.

O Did you ever reapproach Polygram and suggest

that "I know the timing wasn't good from your

perspective in 1993, but what about now?"

MR. DiBOISE: Objection.

THE WITNESS: f don't I don't know.

BY MR. BATCHELDER:

A You don't remember doing so?

MR. D1BOISE: Objection.

THE WITNESS: PoÌygram had changed.
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BY MR. BATCHELDER:

O You don't remember having that communication?

MR. DiBOISE: Objection.

THE WITNESS: Vühat communication? I'm sorry.

I don't understand.

BY MR. BATCHELDER:

A Do you remember going back to Polygram after

they said no in the 1993 time frame and saying, "MY

understandlng was that, from your perspective, the

timing wasn't right in 1993, but what about now? fs the

timing right nov,/?"

A No.

O Did you have a communication like that?

A I don't remember.

Excuse me. Could we break whife he digs

through the box? Do you mind?

O Do you need a break?

A Just for a moment.

THE VIDEOGRAPHER:

(Recess taken. )

THE VIDEOGRAPHER:

Off the record at 2:01

On the

Exhlblt

MR

32.

hand it if

BATCHELDER: I've had

ft's been premarked,

you would hand one

WITNESS: Thank you.

record at 2:12.

marked a document as

so T'm just going to

copy to the witness.

THE
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BY MR. BATCHELDER:

O Exhibit 32 is a heading right

Patent License

has

Receive the

over the

Offer ortable "Parties Who

Notice of Possibfe

LI - --^ndve yOU

Infringement. "

seen this document before?

looks Iike

A Yes.

O And do you understand it to be a complete l-ist

of parties who have received a patent license offer or

notice of possibfe infringement from SightSound?

A I don't know.

O As you sit here, are there any entities who you

befieve received a patent license offer from SightSound

or a notÍce of possibl-e infringement from SightSound but

do not appear on this list?

A I don't know. This

comprehensive l-ist, but as I

quite a

cannot say

such an offer "

sit here, I

receivedwhether it's everyone that ever

f don't know.

no one leaps to mind?O But

A No.

O And

on this list

SiqhtSound a

ínfringement ?

MR.

as you sit here, do

that you believe did

patent l-icense offer

you notice any entities

not receive from

or notice of possible

DiBOISE: Sorry. Just hold on a second.
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So just so I understand, is the list

over-inclusive ?

MR. BATCHELDER: Exactly.

O

belong?

Are there any entities listed here that don't

MR. DIBOISE: I don't know.

BY MR. BATCHELDER

a

near the

license,

the other

And Moore Multimedia is in the left-hand column

bottom. We have just talked about that

but to confirm, you

entities on Exhibit

are not aware that any of

32 have actually entered

SightSound; is thatinto a License Agreement with

correct ?

an

and

A Yes.

O In your

offer made to

Mr. Hair

A Was

MR.

understanding ín October of

purchase patent rights from

for $10 million?

an offer made? I don't recall.

BATCHELDER: 190?

REPORTER: Yes.

1993, was

SightSound

THE

MR. BATCHELDER: Thanks.

(Exhibit 190 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

Exhibit I90, a document spanning the Bates range
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SST-8119 through 8181.

O The first
ttNewco Offer, " and

an offer.

Do you see

A Yes.

page of this document has on the top

then there's a paragraph describing

that

O

A

O

A

0

please,

A

O

paragraph?

Yeah.

Have you seen

No.

Would you read

and l-et me know

I'm finished.

Thanks.

Do you have any reason to

of that paragraph on the

it, before?

that paragraph to yourself,

when you have finished.

doubt the factual

face page ofaccuracy

Exhibit !90?

MR. DiBOISE: Objection.

THE WITNESS: Do T have a reason to doubt the

factual accuracy of this paragraph? No.

BY MR. BATCHELDER:

O Do you have any independent knowledge about

this subject?

A Coufd you ask that again, please?

O Do you have any independent knowledge about the
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subj ect

A

a

A

a

A

And what do

That in the

of this

Independent of this paragraph?

Yes.

you know?

earliest days, circa 7993, a record

controlled by a guy named Biltretail-er, which was

Teitelbaum, he was one of the few people that sort of

got it and tried to do something with us.

O Did he make a written offer to SightSound and

Mr. Hair?

A Apparently.

O f'm sorry?

A I said "apparentfy."

O And what leads you to say that?

A Because this is the the next pages are from

Teitefbaum or his entity or his, quote/ group. Appears

to be the creator of this document.

O And do you have any understanding as to what

patent rights Mr. Teitelbaum was seeking to acquire?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know that it \,vas patent

rights. I thought there was an investment to Newco, to

create a company.

BY MR. BATCHELDER:
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O If I could turn you back to the cover of

Exhiblt I90, and that first sentence describes the offer

as being for the sale of the '573 patent.

Do you see that?

A I see that.

0 Do you think that's accurate or inaccurate?

A That appears to be accurate "

O So your understanding is that it was a

$10 million offer for the sal-e of the '573 patent?

MR. DiBOISE: Objection.

THE WTTNESS: No, but no.

BY MR. BATCHELDER:

O Why no?

A Because there would be participation there

woufd be a revenue participation. It wasn't a one-time

sal-e and everything's done.

O hlhat do you mean by the phrase "revenue

participation" ?

A Thereafter, all revenues shall be distributed

equally between Newco and inventor.

a Were you involved in the decision as to whether

or not this offer would be acceptable?

A Yes.

0 Vùhat was your involvement?

A Commencing in 1993, Arthur and I were were
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involved with each other on SightSound strategy.

A And what h/as your counsel on this quest-ion?

A I did not think Bill Teitelbaum was a good guy

Why not?

Bus ine s s practíces and general impression at

National Record Mart

O You didn't trust him?

A No.

O So you counseled against entering into this

O

A

deal ?

A As I sit here today, it's my recoJ-Iectron

have just cited?

A

O

A

O

O For the reasons that you

Yes.

And did Mr. Hair feel the same way?

I don't know.

Did he express to you that he felt the same

I don't remember,

(Exhibit 191 h/as marked for identification by

the Court Report.er. )

MR. BATCHELDER: I've had marked, as

I97, a document spanning the Bates range

through 1848.

Have you seen this document before?

Yes.

way?

Exhibit

SST-7842

O

A

A
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a Vühat do you recognize it to be?

A I think it \,vas part of the original

organization of what you have been col-lectively

referring to as "SightSound. "

O Why was this transaction entered into?

MR. DiBOISE:

woufd require

To the extent that counsel's

question you, in providing your

reveal any discussions you may have had with

ans\,ver,

counsel

to

attorneys -- by "counsel" that's what I mean there I

would caution you not to do so when answering his

question. However, if you can answer his question

without revealing those discussions, if any had

occurred, feel free to do so.

Do you understand the instruction?

THE VúITNESS: Yes.

MR. DÍBOISE: Can you ans\,ver the question"

THE VùITNESS: No.

MR. DiBOISE: Then f'11 inst.ruct you not to

answer the question on the basis of attorney-client

privilege.

BY MR. BATCHELDER:

O Are you going to follow that advice?

A Yes.

O Were there business reasons as opposed to legal

reasons for entering into the Patent License Agreement
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that is Exhibit 191?

BY MR.

O

signed

A

O

MR. DiBOISE: Same cautionary instruction.

Coul-d you answer the question?

THE VüITNESS : No.

MR. DiBOISE: Based on the instruction?

THE WITNESS: Yes.

MR. DiBOISE: Okay.

BATCHELDER:

If you could turn to the siqnature page, You

on behalf of both contracting entities; correct?

Yes.

And staying with that same signature page of

Mr. Hair also signed on behaff of both

entlties ,' correct ?

Exhibit 79L,

contracting

A Yes

O Were the

represented by the

À Vae

contracting entities both also

same lawyers?

O Was this a negotiated transaction, that is, the

Patent License Agreement of Exhibit I9I?

MR. DiBOISE: Objection. ft's "yes" or "no" or

"I dontt know. " I mean, Itm not

or ttno. tt

going to instruct you

not to answer "yes"

THE VüITNESS: A negotlated transaction?

BY MR. BATCHELDER:
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O Yeah, fry question is: Is the Patent License

Agreement refl-ected in Exhibit 191 was it a

negotiated transactíon?

MR. DiBOISE: Ob j ect j-on.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Do you recall any negotiations?

MR. D1BOISE: Again "yes" or "no."

THE WITNESS: NO.

BY MR. BATCHELDER:

a rf r

first line of

hereby grants

and license.

rights.

could ask

Section 3,

to Digital

you to turn to

it says that

Section 3, in the

Parsec Sight/Sound

Sight/Sound the exclusive right

Then it goes on to refer to certain patent

Do you see that?

A Yes.

O Was there a business reason as opposed to a

legal reason for conferring that exclusive right and

license ?

MR. DiBOISE: If you can make that distinction.

THE VüITNESS: f can't.

BY MR. BATCHELDER:

O You can't answer the question?

A Make that distinction.
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a OkaY.

MR. D1BOISE: Then I'11- instruct him.

MR. BATCHELDER: Okay. You are instructing him

not to answer?

MR. DiBOISE: Yes.

BY MR. BATCHELDER:

O All right. If I could ask you to turn within

Exhibit I9L to the page ending in Bates 1844, looking at

Sections 4, 5, and 6 of the agreement, you will see

Section 4 sets out an initial fee of $1 million.

Do you see that?

A Yes.

O And that was to be paid to Parsec Sight/Sound

by Digital Sight/Sound under this agreement; correct?

A Yes.

O Did that payment ever occur?

MR. DiBOISE: Objection.

THE VüITNESS: I don't recal-f .

BY MR. BATCHELDER:

O Assuming it did not occur, is there a reason

why?

A Yes.

A What reason?

A The entities were recombined.

A How long after this agreement was consummated
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were the entit-ies recombined?

A f don't remember.

a This agreement was dated August 1995.

Can you even estimate for me how much longer or

what how much time elapsed after the consummation of

this agreement,' that is, how much time eJ-apsed between

the consufiìmation of this agreement and the recombi-ning

of the entities?

À Voc

O What's your estimate?

A Three or four years.

O Why wasn't the lnitial payment on paragraph

excuse me, the initial fee spelled out in paragraph 4 of

Exhibit 191 paid between the signing of the agreement

and the recombining of the entities?

A You know, I don't know exactJ-y when we

recombined them. As I sit here and think about it more,

I don't I don't remember when Dlgital and Parsec were

combined into SightSound.

O Putting aside the specific date, is there a

reason that the initiaf fee set out in Section 4 of

Exhibit. L9I wasn't paid at or shortly after the

consummation of the agreement?

A I don't recalf.

O There's an annual licensing fee set out in
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Section 5 of the agreement.

Was an annual licensing fee ever paid under

this agreement?

A I don't know.

O Assuming no annual licenslng fee was paid, is

there a reason why?

A Assuming no fee was paid? We weren't executing

the method protected by the patent.

O Meaning your system had been shut down?

A Yes.

O Did -- did any money change hands between the

two licensing parties to Exhibit L9L pursuant to its

terms ?

MR. DÍBOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

A Are you familiar with an entity calfed Adams

Capital ?

A Yes.

O Did SightSound ever enter into negotiations

with Adams Capital?

A Discussions, y€S.

A Did SiqhtSound ever make a proposal to Adams

Capital ?

A T don't recall.
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O Was any deal ever consummated?

ANo

A No.

O Do you recafl why?

Exhibit

SST_8856

O

A

O

THE REPORTER z I92.

(Exhibit I92 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

I92, a document spanning the Bates range

through 8864.

Do you recognize this document?

No.

On weIf, first of all, you see on the cover

a Joel Adams at Adams Capitalpage this is addressed to

Management.

Do you see that?

A Yes.

O And your name is listed on the second page of

the signature bfock.

Do you see that?

A Yes.

O Did this communication ever go to Adams Capital

Management?

A f don't know.

a Do you have any reason to think it did not?
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A Yes.

O What's that reason?

A ft's unsigned.

O Any other reason?

A No.

O Vrlho draft Exhibit I92?

A I think Art.

O Did you have any role in drafting?

A f don't remember.

O In the second paragraph of the document,

there's a reference to Sightsound creating an affiliated

company, Virtual Records.

Do you see that?

A Yes.

A Did Virtual Records ever get created?

A No.

a Why not?

A All overtures to potential investors ended up

in a discussion about the patents.

O How does that answer the question about why

Sightsound did not end up creating Virtual- Records?

A fnvestors consistent.ly expressed an interest in

combine owníng the patent rights, as well as any

interest in any operating business.

O And what does that have to do with Virtual
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Records not getting created?

A Everything.

O How so?

A Separating the value of the patent rights from

the operating busi-ness was unattractive to investors.

O What \,vas Sightsound's visíon for Virtual

Records ?

A To attract different types

a

Virtual

A

O

proposal

4 millíon

operate the system

the bottom of that

Adams Capital

$9 million.

the envisioned

of investor capital.

business plan forAnd what was

Records ?

To

On

for

and

and download the music.

there's afirst page,

Management to invest between

Do you see that?

A Yes.

O And that woul-d result in a 22.2 percent to

50 percent ownership position.

Do you see that?

A Yes.

O Ownership position in what?

A Digital Sight/Sound.

O Was Digital Sight/Sound at the time the entity

that owned the patents?

A No.
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O Did it have an exclusive ficense to the

patents ?

A Yes.

OSo
investment,

50 percent

l-icense to

did Sightsound propose that for a $9 million

Adams Capital Management could secure a

share of an entity that had an exclusive

practice the patents?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know. I, myself, am

confused by the language 1n this paragraph in the

22.2 percent to 50 percent.letter,

BY MR. BATCHELDER:

0 What is it that's confusing?

A Did Sightsound propose that for a $9 million

investment, Adams Capital Management could secure a

50 percent share of an entity that had an exclusive

ficense to practice the patents. Option to purchase.

f'm confused by the range of percentages that are

expressed here.

O What is it about that range that's confusing?

MR. D1BOISE: Objection.

THE WITNESS: All right. They would have an

option, it appears, to purchase up to 50 percent. The

mathematics work out based upon the amount of money

potentiaJ-ly invested to range from 22.2 percent to
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50 percent.

MR. BATCHELDER: The videographer needs to

change the tape, So let's break here.

THE VIDEOGRAPHER: This is the end of Disc 2.

Off the record at 2:44.

(Recess taken. )

THE VIDEOGRAPHER: Okay. This is Disc 3 of

Scott Sander "

On the record at 2:49.

BY MR. BATCHELDER:

A Directing your attention back to Exhibit I92,

in the finaf paragraph on the cover page, there's a

reference there to ACM will- receive an option to

purchase between 4 million and $9 million of shares of

Digital Sight/Sound vafued at approximately çI28.51 per

share which would result in a 22 percent to 50 percent

ownership position respectively.

Do you see that sentence?

A Yes.

A Is it your understanding, based on that

sentence, that the $4 mifl-ion investment that's

referenced there would resuft in a 22 percent ownership

share in DigitaJ- Sight/Sound?

MR. DiBOISE: Objection.

THE WITNESS: Is it my understanding that the

10

11

T2

13

14

15

I6

I1

1B

79

20

2I

22

ZJ

24

25
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sentence results in I'm confused.

BY MR. BATCHELDER:

O The sentence that \,ve just read, the final

sentence on the cover page of Exhibit L92 that straddles

the first and second page of that exhibit, is it your

understanding that the $4 million referenced there, íf

made by Adams Capital Management as an investment, would

result in a 22.2 percent share of Digital Sight/Sound?

A Yes.

O

invested

receive a

Is it also your understanding that if it

as opposed to 4 million, it would9 mil-1ion

50 percent share in Digital Sight,/Sound?

A Yes.

THE REPORTER: 193.

(Exhibit 193 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

Exhibit I93, Bates ranges SST-8865 through 8867, and

these are two letters, both to Mr. JoeI Adams.

a Starting with the first fetter, the one dated

November 10, 1995, have you seen that fetter before?

A I don't remember.

O There's a reference in the first paragraph of

that fetter to $600,000 of seed funding.

Do you see that in the third fine?
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A Yes.

O There's afso a reference near the bottom of the

page do you see those five enumerated entries?

A Yes.

O And there's a 24.84 percent share reference

there in No. 3.

Do you see that?

A Yes.

O Do you understand what's being proposed is that

for $600,000, Adams CapitaÌ Management would get a

24.84 percent share?

A Yes.

lf I could direct

10

11

I2

13

74

15

76

I1

1B

0

November

Exhibit

O

your

which

attention, then, to the

is a part of

A

7J, 1995

193 .

This is

Yes.

And

letter,

a letter that you co-signed; correct?

seven enumerated entries there in

19 the body of

there are

the l-etter

20 Do you see those?

27 A Yes.

22 O In Entry No. 3, there's a $300,000 investment

23 by Adams.

24 Do you see that?

25 A Yes.
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O And then there's another $300,000 investment

referenced in Item No. 5

Do you

A Yes.

O So for

would get what?

see those?

that combined $300,000 investment, Adams

hlhat percentage of Digital Sight,/Sound?

Obj ection.

The combined $300,000 investment

a combined $600,000 investment?

MR. DiBOISE:

that actually suggests

fs that the question?

BY MR. BATCHELDER:

A My question is directed to if both the $300'000

investment in Item No. 3 and the $300,000 investment in

Item No. 5 -- if both of those are made, combining to

form a $600,000 investment, under the proposal that's

set forth in this November 11 l-etter, then Adams Capital

would receive what share?

A 20,000 shares.

O And what percentage share would that be of

Digital Sight/Sound?

MR. DiBOISE: Ob j ect j-on.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O You are familiar with a company called

V2 Music?

THE W]TNESS:
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A Yes.

O And did Sightsound enter into neqotiations with

V2 Music?

A Yes.

O Were you invofved?

A Yes.

O What was your rol-e?

A I don't know that my I can't recall the

specific negotiations, but \¡/e were f was in my

capacity as trying to do business development with Art.

O Vùere you the lead negotiator for SightSound?

A I was lead in arranging the meetings.

(Exhibit 194 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had a document marked

bearing the Bates range SST 24810. It's a one-page

document, and it's an Aprit 28th, I99l letter to a

Mr. Jeremy Pearce.

O Have you seen this document before?

A Yes.

A In what capacity?

A President of Digital Sight/Sound.

0 Did you draft this letter?

A I don't remember.

O Did you send it?
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A f don't remember

O Was a fetter

an offer in

sent from you to Mr. Pearce

connection wíth V2?conveyang

A

a

I don'L remember

You wil-l see in the third paragraph of the

is a reference, in the first sentence, to

royalty rate from 5.0 percent to

letter there

dropping the

0. 5 percent.

Do you see that?

A Yes.

O Were there such communications between V2 and

Sightsound, that is, on the subject of dropping the

royalty rate from 5 to .5 percent?

A I believe so.

O And did SightSound agree to that drop?

A Yes.

A After Sightsound agreed to drop the royalty

rate to .5 percent, V2 still decided not to go forward

with the deal?

À Vac

O Vühat reasons did it give , rf any?

A I don't remember.

(Exhibit 195 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: f've had marked, as
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Exhibit 195, a document spanning the Bates range

SST-15891 through 15915, and the title page that is on

the very top "Board Prospectus" dated August 15th, 199'7 .

O Have you seen this document before?

A I don't recall seeing this.

O Assuming that SightSound issued this

prospectus, is this something that you would have

reviewed in the ordinary course of discharging your

duties and responsibilities?

A Yes.

O Do you have any reason to think that this

prospectus was not distributed to potential investors?

A I don't I don't know.

O On the

2,91'7 ,825 shares

Do you

A Yes.

O Vúhat is

cover page of Exhibit I95, it references

Digital Sight/Sound coûtmon st.ock.

see that?

A

O

A

that ?

Sorry?

What do you understand that to refer to?

2,9.l-/ ,825 shares Digital Sight/Sound, Inc. ,

common stock?

O Right.

What do

that a number of

you understand that to

shares that SightSound

refer to? Is

\^/aS seeking to
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sell- at this tÍme?

A Yes. Yes.

O If you could turn to the page ending in the

Bates-stamped 5893, do you see on the top there's a

title "Prospectus Summary"?

Do you see that?

A Yes.

A You will see in the fourth line there's a

reference to "entertainment e-commerce"?

A Yes.

O What does that phrase mean?

A SelJ-ing music and movies download over the

Internet.

A What does the phrase "e-commerce" mean to you?

A Shorthand for electronic commerce.

O And what does "electronic colnmerce" mean to

yuu í

A It means commerce that's done in as distinct

from physically shipping things on trucks.

O fs entertalnment e-commerce selling of

entertainment in a way that does not invofve shipping

things on trucks?

A Yes.

0 In the second paragraph of page 15893, there's

a reference to a band called The Gathering Field.
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Do you see

A Yes.

O And there's

to expiration of the

Do you see

A Yes.

Arn
" ProspecLus

The company

services to

Do

A

a

A

0

Summary"

A

you see

f'm sorry.

f'm looking

that ?

that ?

VJhere ?

at the

a reference in that last sentence

Entertaj,nment e-coÍtmerce Agreement.

that ?

the third paragraph under the title

Summary, " you see near the bottom it says,

offers a variety of entertainment e-commerce

record labels.

O How long was the term of the agreement between

SightSound and The Gathering Field?

A I don't remember.

O Did it expire because its term ran, or did one

party or the other terminate it?

MR. DiBOISE: Objection.

THE VüITNESS: I don't remember.

BY MR. BATCHELDER:

Where?

the third paragraph under "Prospectus

Okay.
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a and the final sentence of that paragraph.

It says, Today, the company offers a variety of

entertainment e-cornmerce services to record Ìabels.

Do you see that?

A Yes.

O What were those services?

A Preparing the recordings and artwork for

presentation on the Internet and download sale.

O What artwork are you referring to?

A Album cover art and related artwork refated

to the specific recording.

A And SightSound was in the business of

generating that artwork?

A No.

O Vühat servaces

SightSound providíng?

A We would take

were refated to that artwork was

it from whatever soLlrce it v/as

for for graphical use userand make it

interface on

o And

functional

the

how

web.

long was SightSound in the business of

of artwork-related offerinq?doing that

Afn 1995 and then from

the whole time that

1998 ri11 2000.

its system was up and

sort

a

running?

A

So

Yes.
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O If I coul-d ask you to turn

in 15894, you will see near the top

"Beginning Short Operating History,

Unproven Business, and No Assurance

Do you see that?

A Yes.

to the page ending

there's a title

History of Losses,

prof itab,ility. "

turn to the page ending

there that begins

Video Content. "

O fn the first sentence there, it says that

Sightsound has incurred substantíal- net fosses in each

fiscal period since its inception.

Do you see that?

A Yes.

A Was that an accurate statement?

A Yes.

O lrlas Apple ín any way responsible for any of

those fosses?

MR. DiBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

O If I coufd

in L5896, there's a

"Dependence on High

Do you see

ask you to

subheading

Quality Audio and

that ?

paragraph, the thlrd

A Yes.

In thata sentence begins

its ability toThe company's success is dependent on
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motivate the major ol¡/ners

to purchase the company's

e-distribution services.

of audio and video recordings

e-warehousì-ng and

A

O

A

O

the major

purchase

services ?

A Yes.

A How so?

A We distributed content such as Miramax Films,

Comedy Centraf, Barney, etc.

A In connection with well, 1et me just say

this: Your answer now is directed al,l to video, ât

feast your examples were?

A Yes.

O How would you rate SightSound's success in

motivating the major owners of audio recordings to

purchase the company's e-warehousing and e-distribution

services ?

Do you see that?

Yes.

Was that an accurate statement?

As to distribution, yes.

And did SightSound ever succeed in motivating

owners of audio and video recordings to

the company's e-warehousing and e-distribution

A

to their

Vùe decommissioned

adoption of down-

our distribution system prior

of download sale.
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O So Sightsound never succeeded on that notion;

correct ?

A On what metric?

O On the metric of motivating the major o\^rners of

audio recordings to purchase the company's e-warehouslng

and e-distribution services?

A No.

O I want to make sure that my question is relying

with your answer.

When you say "nor " what do you mean?

A As to major audio recording fabels, adopting

our particufar distribution system that operated until

2002, they -- they did not.

O Moving on in the same page in Exhibit I95,

page 15896, Lhere is a subheading ín the middle of the

page "Dependence on Unique Web Spaces."

Do you see that?

A Yes.

O And what does that reference "unique web

spaces" mean to you?

A Point of all graphicaf user interface for music

and movies.

A In that paragraph, SightSound refers to the

creating unique web spaces which aggregate content for

the convenience of the customer, but' more importantly,
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entertain the customer up to the moment of purchase.

Do you see that?

A Yes

O How do you rate SightSound's

more important metric of entertaining

the moment of purchase?

A ft was excellent.

A If I could ask you to turn,

page, SST-15897, under the paragraph

you see that paragraph?

A Yes.

success on that

the final word of the

the customer up to

then, to the next

"Competition, " do

A There's a reference toward the bottom" You see

line isabout seven lines up or so

"such, " sentence beginning:

able to undertake?

A Yes.

Such competitors may be

O It says, Such competitors may be abl-e to

undertake more extensive marketing campaigns, adopt more

aggressive pricing policies, and devote substantially

more resources to developing e-warehousing and

e-distribution services than the company.

Do you see that?

A Yes.

O Vühy was that an important thing to note in this

document ?
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A In documents such as this, our J-awyers always

reguired us to put in innumerabl-e risk factors "

O If SightSound could be outperformed by a

competitor engaged in more extensive marketing

campaigns, adopt more aggressive pricing policies, and

devote substantíal-ly more resources to developing

e-warehousing and e-distribution services than

Sightsound did, woufd that provide a competitive edge to

that competitor vls-a-vis SightSound?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Is it at least likely, in your mind?

MR. DiBOISE: Objection; calls for speculation.

THE Vüf TNESS: I don't know.

(Exhibit 1.96 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: f've marked, as Exhibit L96, a

two-page document, SST-BB68 through 8869.

O Have you seen this document before?

A I don't remember it.

O You see your name in the signature bfock?

A Yes.

A Did you create any of the content of

this document?
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A I don't recall.

A This appears to be in the form of a template,

given that, in the upper l-eft-hand corner, it's

addressed to Mr. VC.

Do you see that?

A Yes.

O Do you understand that to be a reference to

Mr. Venture Capitalist?

A I think characterízínq it as template is is

accurate. Yes, VC woul-d be venture capitalist"

a And was this template fol-lowed; that is, were

there communications sent out with this content to one

or more venture capitalists or potential investors?

A I don't recall it.

O You see in the middfe of the first page there's

a heading "Why haven't I heard of Digital- Sight/Sound

and Parsec Sight/Sound?"

Do you see that?

A Yes.

O And underneath that, it says, W€'ve been

working behind the scenes developing strategies to

enable large-scale transition to el-ectronic commerce by

the major owners of audio and video recordings.

Do you see that?

A Yes.
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0 Was that an accurate statement as of October

]-991 ?

A Yes.

O And

says, These

i s suance

video content owners

strategy and private

lists severaf entities.

Do you

Yes.

And as

that I just

AAn

OIt
A Yes

OSo
substantive

then in the paragraph underneath that, it

discussj-ons commenced in 1993 foJ-lowing the

l- s suance of the '573 patent. Audlo and

who have participated in these

discussions include, and then it

A

O

see those?

to those listed entitles, is the passage

read an accurate description?

accurate description? Yes.

is accurate?

as of this date,

discussions with

SightSound had entered into

each of the entities fisted

Exhibit 796?ofon the this first page

A Yes.

O All right. Now,

an entity that SightSound

A Yes.

f know the last one, N2K, is

sued; correct?

O Other than N2K, did SightSound enter into deal-s

with any of the other entities listed on the face sheet
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of Exhibit 196?

A Yes.

O Which ones?

A PoJ-ygram.

A And what was the deal?

A The the excfusive negotiating period.

a This is the the $55,000 deal for a five-week

look?

A Yes.

A Okay. Aside from that deal, were any other

deals entered into with any of the other entities on

this list?

A Ever?

A Yes.

A Yes.

O With who else?

A A wholly owned subsidiary of the Walt Disney

Company.

O I couldn't quite hear you. Could you say it

l-ouder.

A A wholly owned subsidiary of Vlalt Disney

Company, Miramax Films "

O And what was the deal-?

A To distribute the content.

O What content?
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Motion pi-ctures

How many?

12.

12 movies?

Yes.

When was that?

A 2000. You

that number because

shouJ-d put a question mark behind

pJ-us or minus 2000 , 2007.

it limited to 12? Did you seek

10 more?

O And

Let's

A Did

why

put

\iVe

was

it that way.

seek more movies?11

I2

13
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O Yes, from Miramax.

A Yes.

O Vùhy was it limited to L2?

A Demonstration project.

O How long did the project last?

A Until we went offline in 2002.

O So aside from the Polygram $55,000 deal, the

deal- with Miramax for 12 movies, and the N2K lawsuit,

did SightSound enter into any other transactions with

any of the entities listed on the face sheet of 196?

A Yes.

O What other entities?

A BMG Sony BMG.

A What \^/as the relationship between Sony and BMG?
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A Sony acquired BMG.

O And what deal- did you enLer into with Sony BMG?

A They acquired the N2K agreement.

O Could you explain more what yoì.l mean by them

acquíring the agreement?

A As the record l-abels consolidated, Bertefsmann

Music Group, which had acquired N2K, which we l/vere party

to Patent Li-cense Settlement Agreement with that entity,

then was merged into Sony, so by virtue of these various

combinations over time, there is there is a there

is an agreement with that has that now survives

into Sony BMG N2K. Does that make sense?

O I think so.

A Yeah-

0 Let me just summarize it so I have it clear

that that Sony and BMG became a successor-in-interest

to Bertelsmann under the Settfement Agreement involving

Sightsound on the one hand and N2K and Bertel-smann on

the other hand?

A Yes.

O Okay. All right. Focusing again on

Exhibit 796 and the entities l-isted on the face sheet,

other than the transactions you just described for me,

are there any other entities listed here as to which

SightSound has entered into any transactions?
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A No.

O Okay. Alt right. And then turning to

page 8869 within Exhibit 196, there are a variety of

names and entities listed there as fofks to whom

SightSound systematically presented the patent and

described the company's unique position of controf.

Do you see those?

A Yes.

a And is that an accurate statement as to the

the people and entities that are fisted there?

A Yes.

O And

presentations

those people

À Vac

O And

entities make

did Siqhtsound engage in those

in order to stimulate investments from

and entities?

did any of these people in any of these

investments in SightSound?

A Yes.

a Vühich ones?

A Microsoft.

A Any others?

A No.

A What investment did Microsoft make in

SightSound?

A I betieve they made nominal bridge loans, a
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A

loan to us.

Roughly,

f can't

doflars.

Severaf

how much money?

remember "I can't Several hundred

thousand

hundred thousand?

Yeah, plus or minus.

that -- \^/ere those loans ever paid back?And is

A I don't know.

O Did Sightsound or, excuse me, did Microsoft.

secure anything in return for those loans?

A No.

O Is there a reason that SightSound has not sued

Microsoft under the patents-in-suit?

MR. DiBOISE: To the extent that an answer to

your questi-on woufd require you to divulge any

communication you've had with counsel, T woufd caution

you not to so divulge those communications in answer to

counsef's question.

Can you answer the question without divulging

such communications?

THE VüITNESS: NO.

MR. DiBOISE: Then I would instruct you

under pursuant to the attorney-client privilege and

work product privileges not to answer counsef's

question.

O

A

O
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BY MR. BATCHELDER:

O Do you, Scott

whether Microsoft today

patents-in-suit ?

MR. DiBO]SE:

Sander, have a

is infringing

belief

any of

as to

the

To the extent that your

understanding is in part informed by your discussions

with counsel, I would caution you, in answering

counsel's question, not to reveal what counsel have

discussed with you concerning the subject matter of his

question.

Do you understand

THE WITNESS: Yes.

MR. DiBOISEl. -- my admonition?

THE WITNESS: Yes.

MR. DiBOISE: Okay. You can answer the

question.

THE VüITNESS: I cannot.

BY MR. BATCHELDER:

O Did Sightsound enter into any transaction with

AT&T?

A Yes.

O What transaction?

A It \,vas a provisionaf license it v/as a

provisional arrangement in the event that AT&T spun out

into a separate entity, division of AT&T Befl Labs
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calfed A2B Music.

O

have qone

separate

A

O

A

a

A

O

there I¡/as

AT&T and

A

O

So it was a provisional arranqement that would

forward if AT&T had spun out A2B Music as a

ent ity?

Yes.

And it never did?

AT&T never spun A2B correct.

Afl right.

No. No, they did not spin it out.

And so aside from that provisional agreement,

no ultimately consummated agreement between

SightSound?

No.

Did Sightsound extend to AT&T a non-exclusive

license offering?

A I don't recaff the particulars of that

arrangement.

O I'm looking now in the middle of the page 8869

that we have been looking at within Exhibit 196.

There's the question there's a heading "When VüiIl You

Begin Offering Licenses?"

Do you see that?

A Yes.

A And underneath it, it says, Non-exclusive

l-icenses have been extended to ATçT and N2K.
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Do you see that?

A Yes.

O Do you have any reason to belíeve that's not

accurate ?

A No.

O Okay. And did AT&T ever take SightSound up on

its offer to enter into a non-excl-usive l-icense?

A Yes, but it didn't consummate because they

didn't meet the standard of spinning out the division.

(Exhibit L91 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

Exhibit Lg'l , a one-page document stamped SST-8787.

0 And have you seen this document before?

A Yes.

O I couldn't hear you.

A Yes.

O Is that your slgnature on the bottom?

A Yes.

O In the finaf paragraph, it begins: Currently,

three of the major

License Agreement.

Do you see

A Yes.

O What three

record l-abefs are reviewing our

that ?

label-s is that referring to?
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A f can't recall which. Vùhat is the date of

this? April. I don't recalf.

O So earlier you had referred to Disney and

Warner Brothers and MGM.

Are those the same as the three major record

labeIs that are being referenced there?

A I don't recall.

O V'las it an accuraLe statement at the time that

three of the major record labels were reviewing a

SightSound License Agreement?

A Yes.

O And were any of them consummated?

A No.

O VrJere any of those three on the verge of a final

round of negotiations?

A I don't know.

O Did Siqhtsound ever enter into negotiations

with major record labels in which negotiations got c.Lose

enough that you would say they \,vere in the finaf round

before a license was signed?

A A final round? No.

(Exhibít 198 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: All right. frve had marked,

as Exhíbit 98, a document spanning
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spannrng

O

A

O

A

O

Exhibit

A

O

THE REPORTER: 198. 198.

MR. DiBOISE: You said rr 98 . t'

MR. BATCHELDER: Oh. I'm sorry.

I've had marked, as Exhibit I9B, a document

SST-8810 through BBI2.

Have you seen this document before?

Yes.

All rlght. Who is Ken Adams?

An executive wlth the Coca Cola Company"

And did you send him this document,

198 ?

Yes.

What were you looking to accomplish?

MR. D1BOISE: Objection.

THE VüITNESS: It was in preparation for a

meet j-ng.

BY MR. BATCHELDER:

O What were

A Introduce

bands presented as

O Did it go

your objectives?

ourselves prior

What were your objectives

Obtain Coca Cola's support

Vúhat was Virtual- Tour '98?

Multimedia

to the meetlng.

for the meeting?

of Virtual Tour '98.

O

A

a

A download sale of music from muftiple

a specific online event.

forward?
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A

O

A

0

Yes.

How long did

I don't I

of

What

it Iast?

don't remember specifically.

generating a -- we1l, first of all,

dj-d it cost SiqhtSound to put on

Tn terms

let me ask you:

Virtual Tour '98?

A T don't

O Milfions

A

O

A

No,

Can

rt
you gave

was for a

recall the specifics.

of dol-lars?

I don't believe so

me any ballpark?

finite period of

that time for that

time, so whatever

generating a return

window of time.

on investment,

success of Virtual Tour '98?

was very successful.

say that?

demonstrated the virtue and ability

as a way to introduce unsigned

our burn rate was at

O In terms of

how do you rate the

A I think it

A Why do you

A Because it

of digital downfoad

bands.

A Did major record label artists participate?

A No, they did not.

A Did you want them to?

A Yes.

O Did you seek their participation?

A No.
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O Why not?

A Because \^/e had an expectatlon and

from our various meetings that timing was

O

frame,

A

O

paragraph

sây, The

lr]as that your understanding as of

December 1991?

understanding

not right.

this time

Yes.

If I coul-d direct your attention to the second

on SST-8810, in the Ìast sentence there, You

event will showcase music from ma;or record

label artists -

Do you see that?

A Yes.

o Did ir?
A No.

O Why not?

A The artists v/ere

O Vúhy did you tel-l

showcase music from major

independent artists.

Ken Adams that the event would

record f abel- artists?

A I think that's already been answered. I had

hoped that it would.

O

98 days.

This says it lasted for or lt would last for

Ts that \'vas that accurate?

I can't recall.

And and when did the Virtual Tour take

A

a
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place ?

A

O

A

break.

MR.

Exhibit 799,

The top and

Memorandufr,tt

1998.

Do you remember the months?

No.

MR. BATCHELDER: Vühy don't l¡re take a short

THE VIDEOGRAPHER: Off the record at 3:40.

(Recess taken. )

THE VIDEOGRAPHER: On the record at 3:52.

(Exhibit 199 was marked for identification by

the Court Reporter. )

THE REPORTERz I99.

THE WITNESS: Thank you.

BATCHELDER: f've had marked, as

a document spanning

cover page is titled

and the bottom of the cover page says

Goldman Sachs & Co., March 9, '98.

O Have you seen this document before?

A Yes.

O Did you review this before it was sent out to

third parties?

A Yes.

MR. DiBOISE: Objection,

BY MR. BATCHELDER:

SST-8694 through 8708.

" Information
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O What \^/as the directive from SightSound to

Goldman Sachs?

Discussing

Over what

raising capital.

time span?

A 1998. I don't know when that I don't recall

when that relationship expired.

O Vùhat fed it to expire?

A The passaqe of time.

O And was there a in other words' was there a

time-bounded contract with Goldman?

A f don't recall the specifics of the arrangement

with Gofdman.

O Did you ever terminate the relationship

affirmatively, you or SightSound?

A I don't recafl.

O Was Gofdman successful in raising capital for

SightSound?

A f don't recall who was. We raised capital in

1998, I betieve. I don't recall the attribution to

Goldman, us. I don't remember specifically.

a Was Exhibit I99 provided to third-party

A

O

potential

A

investors ?

Yes.

If I coul-d

8696 titfed
O

ending

direct your attention to the page

"Executive Summary" at the top, do
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you see that?

A Yes.

A In the first paragraph, the phrase "the

company" is used to refer to Digital and Parsec.

Do you see that?

A Yes.

O And then in the second paragraph, the second

sentence says, Management believes that third parties

wishing to generate revenue by uti11zíng download sal-e

of digital audio and digital video recordì-ngs over the

Internet wifl need to license Lhe Hair patents and pay a

royalty to the company.

Do you see that?

A Yes.

O Was that an accurate statement?

A Yes.

O There's a heading in the middl-e of page 8696

that reads: Independent Producer of Music-Oriented

Cutting-Edge Vùeb Events.

Do you see that?

A Yes.

O And then there's a reference in the third fine

to cuttlng-edge, web-based, musj-c-oriented progranìming"

Do you see that?

A Yes.
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0 Did Sightsound wind up creating \^/eb-based,

music-oriented progralnming?

A Yes.

O And can you describe that for me?

A With using Virtual Tour '98 as an exampÌe, a

consumer could go and -- to a graphicaf user interface,

sample 3O-second free samples of the song, choose to

download the song for purchase, and just be made aware

of the music through a graphical interface.

O Aside from having a graphical interface and the

availability of free samples, I^/as there any other

mus.ic-oriented programmj-ng that SightSound made

available to consumers?

A We had flash animations, which I would

characterize as part of the graphical- user interfash

or interface.

O Anything else?

A The previews of the songs and sometimes

introduction of the songs by voì-ceover.

O If I could ask you to turn to the page within

Exhibit I99 that ends 8102, there's a heading at the top

"Current Projects. "

Do you see that?

A Yes.

O And at the b,ottom of that first paragraph, it
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says, Digj-tal's properties produce revenue from three

sources: co-branding sponsors, advertisers, and

customers purchasing download recordings.

Do you see that?

A Yes.

O Was that an accurate statement?

A Designed to produce

O The statement that

propertles

A Yes.

O produce revenue

Do you see that?

A Yes.

revenue from these sources?

I just read says, Digital's

from three sources

O And was that an accurate statement?

Â Voc

A So let's go through those three categories "

The first is co-branding sponsors.

How much revenue was generated by SightSound in

connection with co-branding sponsors over the years?

A I don't recafl specifically the amount of

revenue. It \^/as the co-branding sponsor for Vlrtual

Tour '98 was a company called Avery Dennison,

O Can you estimate the amount of revenue

associated with co-branding sponsors?

A I really can't. I don't recall it right now"
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O The second category listed in that same

sentence is advertisers.

Can you estimate the amount of advertising

revenue t.hat SightSound generated?

A We ultimately didn't pursue an

advertísing-supported model, So I estimate it to be

zero.

0 And and do you make that estimate with

confidence ?

A Yes.

O Why did you choose not to j-ncfude advertising

as a revenue-generating source?

A In the era of 1998 this was at the very

early days of people gaining awareness of the capacity

and the capability of the Internet it h/as important,

when tatking to potential investors, not to put limiting

statements in because they all wanted you to go make

money from every conceivabfe source.

O My question was: Why did SiqhtSound choose not

to pursue advertising as a revenue source?

A We chose to focus excfusively on download and

then, ultimately, patent licensing.

O Aside from Avery Dennison, did Sì-ghtSound have

any other co-branding sponsors?

A No.
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O

there's a

On the bottom of page 8102, you will see

statement: Virtual- Tour '98 has been

custom-designed

1abe1s.

Do you

A Yes.

for participation by the major record

see that?

O Vrlas that an accurate statement as of this date,

March L99B?

A Yes"

O And did that design ultimately change?

A Yes.

O Vühen?

A By the time we l-aunched Virtual Tour '98 "

O And it changed because the major record labels

expressed no interest?

A The timing wasn't right.

A The next sentence says, Digital will only

accept music that is property of the major record labels

for inclusion in Virtuaf Tour '98.

And that, I take it, was also your plan as of

March of 1998?

A Yes.

A Why was that your plan?

A We were actually trying to seek various

business relationships with a first-mover record 1abe1.
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O If I could ask you to turn to the page that

ends 8703 within Exhibit I99, you will see at the top

there's a reference to an trEJrr?

A Yes.

O What is that?

A That was our terminology for an electronic

jockey instead of a disc jockey.

O And did the EJ-related programming ever get

implemented with SightSound?

A Yes.

a It was a part of Virtual Tour '98?

A Yes.

O Other than in connection with Virtual Tour '98,

did did Sightsound use the EJ programming?

A No.

O Vühy not ?

A We moved to focus more specifically on album

cover art and song samples and motion picture trail-ers

and what's cal-led "key art" for motion pictures and

tefevision shows.

O Why, though, did you not continue to pursue the

EJ programming?

A It was not as scafable.

a Can you explain your answer?

A Yeah . If you it's the difference between
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having MTV on the Internet where you can also invoke a

download with they called them VJs, right? It v/as

DJs \ivere disc jockeys, VJs v/ere video jockeys on MTV,

and EJs r/{ere electronic jockeys on SightSound.

By doing this this experiment with Virtual

Tour '98, we were convinced of the potential for

download sale of music and movies, obviously. We always

had been convinced of that, but \,ve afso saw, through

doing it, the limitations of having to produce

programmi-ng around each having to produce original

programming to convey the content, so we focused on the

album cover art, 3O-second samples of music, and then

trailers and key art for motion pictures or tel-evision

shows.

O How many EJ segments did SightSound wind up

implementing?

A Maybe II, 12, you know, something like that.

O If I coufd ask you to turn to the page within

Exhibit L99 stamped 8101, there's a reference at the

bottom there to AT&T and A2B Music.

Do you see that?

A Yes.

O The first sentence says, Digital wilf support

the music fite format developed by A2B Music.

Do you see that.?
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A Yes.

O And did that ultimately happen?

A f don't recafl the actual format on Virtual

Tour '98. I don't remember.

O Aside from Virtual Tour '98, did did

SightSound implement any fife formatti-nq associated with

A2B Music or AT&T?

MR. DiBOISE: Objection.

THE WITNESS: I don't recafl.

BY MR. BATCHELDER:

A You will- notice there's a reference there to

A2B server tools that woufd compress, encrypt, and

transmit digital audio music and integrate with

Digital's back office.

Do you see that?

A I do-

O Now that you see that phrase, does that refresh

your recoflectj-on as to whether SightSound ever

performed compression and encryption in connection with

its systems?

A No.

O on page page B70B within Exhibit 799,

there's a reference to Avery Dennison Corporation.

This is the entity you referenced earlier?

A Yes.
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O And it says, Avery Dennison is the sponsor and

co-devel-oper of the sticker and poster layer within

Digital properties.

Do you see that?

A Yes.

O Vùhat is the "stj-cker and poster layer"?

A It was something that TBWA/ChiaL/Day cooked up

to as an added feature for Virtual Tour '98.

O I missed the name. TBI/ü?

A TBvüA/Chi aL / Day .

O So this was used only in connection with

Virtual Tour '98?

A The stickers and posters?

O Yes.

A Yes.

O Vrlas that a successfuf venture, that st.icker and

poster venture?

A I t.hink so.

O Did Siqhtsound wind up cancelfing that

arrangement before the contract term had been fulfilled?

MR. D1BOISE: Objection.

THE WITNESS: Yeah, I don't recalf.
(Exhibit 200 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: T've had marked, as

SCOTT CHRISTOPHER SANDER T2/IB/2012
Page 79I

San Francisco
ww\,v . merrillcorp . com/ l-aw

L6:09:. 4'/

16:10:04

76:.70 :22

16:10:38

16:11:38

800-869-9732
Merrill Corporati-on

Page 00191



1

I

3

4

5

6

1

B

9

10

11

T2

t_J

I4

15

I6

I1

1B

79

20

2I

zz

ZJ

24

otr
LJ

Exhibit 200, a document spanning STI-73102 through

13116 .

a Have you seen this document before?

A Yes.

O What do you understand it to be?

A Software License Agreement.

O And earl-ier you had referenced, I think, what

you ref erred to as a "provis-ional agreement. "

First of all, do I have that right?

A Yes.

O And is the Software License Agreement that is

in Exhibit 200 the provisional agreement you \¡/ere

referring to earlier?

MR. D1BOISE: Objection.

THE WITNESS: I think so.

BY MR. BATCHELDER:

O Vüould you take a moment to confirm?

A I -- I recalf an arrangement with A2B Music

that required A2B Music to be spun out of AT&T Labs, and

so f don't know if there v/ere multiple documents in and

around that transaction back in 1998, but I generally

remember it to be based upon AT&T spinning A2B Music

into a separate entity.

O I just want to make sure that I'm using your

terminol-ogy correctly in that when you I/vere referring
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earller to something being

to this document

provisional, you were

and not another one?referring

A I don't know that

MR. DiBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER

O

A

O

You don't what?

I don't know that.

Okay.

MR. DiBOISE:

THE WITNESS:

MR. DiBOISE:

Just give me a second.

Sorry.

Just qive me a second.

BY MR. BATCHELDER:

a Are you a\^Jare of

SightSound other

No.

any signed agreement between

than Exhibit 200?AT&T and

A

O

ending

titled

If I could invite your attention

looking at

to the page

Article 3.2in 131088 13108, I'm

"Content Distribution Fee. "

see that?

A

Do you

Yes.

O My reading of this is starting at the second

says, AT&Trs royalty shalf be the greater of

per transmission of an encrypt.ed sound

or 26 percent of any and all moneys or other

l-ine. It

26 cents

recording
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consideration received by

music downl-oad of any and

recordings.

DSS at any time from each

afl encrypted sound

Do you see that?

A Yes.

A And did you, in fact, understand those to be

the royalties associated with this deal?

MR. D1BOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O You just don't remember?

MR. D1BOISE: Objection.

THE WITNESS: Yeah, T don't know.

BY MR. BATCHELDER:

A Did you have an understanding as to what AT&T

was offering in consideration for the content

distríbution fee set forth in Section 3.2?

MR. DiBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

O Did you approve of the terms set forth in this

contract that you signed, that is, Exhlbit 200?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

THE REPORTER: 2I.
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Exhibit

through

O

THE WITNESS: Thank you.

(Exhibit 20I was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

20L, a document Bates-stamped 9B-0II82945A

2948A.

this documentHave you seen

MR. DiBO]SE: Sorry. Which

be fore ?

numbers h/ere you

reading?

MR. BATCHELDER:

right-hand corner.

MR. DiBOISE:

MR. BATCHELDER

the SST numbers. I

Yeah, the

through 24631. Thank

THE VüTTNESS:

BY MR. BATCHELDER

The ones in the l-ower

There are

: Oh, I'm

two sets

sorry.

of numbers.

Let's just use

didn't see them

Bates range for 207 is SST-2 4634

you.

Yes

O

A

O

You have seen this before?

Yes.

Thank you"

And what do you recognize it

A description of the Virtual

to be?

Tour '98.A

O

A

And who was Nicki Slate?

An executive at Atlantic Records.
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A And what h/ere you hoping to accomplish with

this deal memo?

A To provoke Atl-antic Records to think about

digital

O

Agreement

A

a

there's a

O

referring

A

A

downfoad.

Were you seeking, ultimately, a License

between Sightsound and Atl-antic Records?

Yes.

On the cover page of Exhibit 207, you will see

heading "The Company" in the middfe.

Yes.

a And then five línes up from the

paragraph, there's a senLence that says,

10 years of thought and preparatíon, the

Sight/Sound has been to create a company

service the major record labe1s.

Do you see that?

A Yes.

O Was that an accurate statement?

A Yes.

bottom of that

Throughout the

qoal of Digital

which would

And by the 10 years of preparation, you're

mal or

to 19BB through 1998?

Yes.

O As of today, has Sightsound ever serviced 1-he

record l-abels ?

MR. DiBOIStr: Objection.
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THE WfTNESS: What do you mean by "serviced"?

BY MR. BATCHELDER:

O f'm using the words

the sentence T just read

Digital Sight/Sound has

would service the major

A Yes.

O How so?

that

AI

capability

alternative

of your measurement

said that the goal

from

of

whichbeen to create a company

record fabels.

think we introduced them to the virtue and

and possibilities of digital download as an

O And

any revenue

to piracy.

up through today, has

in connection with its

fabels ?

SightSound generated

servicing of the

major record

A Yes.

O How so?

A Patent licensing revenue.

O How much revenue?

THE VüITNESS: Can I ask a you question about

the N2K and the Napster Settlement Agreements?

MR. DiBOISE: Sure.

THE I/,IITNESS: Is that

MR. D1BOISE: You can you can ans\^/er. f 'm

not certain how I understand why that license that

Settfement Agreement is implicated.
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THE WITNESS: Because major record l-abel

content was sold.

MR. DiBOISE: Can you answer the question?

THE WITNESS: T'M Itm asking you if that's

Settlementprivileged

Agreements.

MR

answer the

information as to those

. D1BOISE: And I'm asking you if you can

question.

THE WITNESS: I don't know

BY MR. BATCHELDER:

O You don't know what?

A

a

A

If I can ans\^ier the question.

privi lege ?Within the bounds of

Yes

MR. BATCHELDER: Could I

step outside and try to work this

sugqest that you two

out.

MR- DiBOISE: And the question, just so we are

has SightSound generated

its servicing of the

clear, is: Up through today,

in connection with

fabels ?

any revenue

major record

MR. BATCHELDER:

THE VIDEOGRAPHER:

(Recess taken. )

THE VTDEOGRAPHER:

That's the question.

Off the record at 4:22

On the record at 4:24.

BY MR. BATCHELDER:
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Page 799

1 Q Woul-d you like me to repeat the question?

2 A No.

3 Q What's your answer?

4 A No.

5 Q Your answer rivas Do, SightSound has not

6 generated any revenue in connection with its servicíng
'7 of the major record fabels?

B A Yes.

9 Q If I could ask you to turn to page ending in

10 SST-24635 of that Exhibit 207, and in that second

11 paragraph under the "Micro Shows" heading, there's a

12 reference to Jam TV, MTV Online, and My Launch"

13 Do you see that?

14 A Yes.

15 O And did SightSound ever undertake any

16 activities in connection with those entities?

I1 A No.

18 O Why not?

19 A Change in strategy away from the Tnternet micro

20 show, âS I previously described.

2I O Is it the case that SightSound initiated

22 discussions with those channels?

23 MR. DiBOISE: I'm sorry?

24 THE WITNESS: Yes.

25 BY MR. BATCHELDER:

L6:25 : 53
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O And did the channel-s

A Yes.

A And SightSound simply

A Yes.

O At the bottom of that

ât, 24635, there's a reference

development.

Now, you see the six

A Yes.

a

Virtual

express interest?

changed its mind?

page we have been looking

to micro shows in

enumerated entities there?

So you have told me about the first one,

Tour '98.

Road Trip

Tastings,

Did the other entries go forward, the

'98, the COR, the Music At VrTork, the Cfassicaf

and the Soundtrack Prerelease Party?

A No.

O None of t.hem did?

A No.

O Why not?

A Change in strategy.

O What explained that change?

MR. DiBOISE: Objection.

THE WITNESS: I believe f've already answered

it; the lack of scafeability of making programming and,

instead, focusing just on album art, 30-second previews,

and downf oad sal-es.
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BY MR. BATCHELDER:

O Vrlas Sightsound ever a licensee of A2B Music?

A Yes.

a And you are consulting a document in connection

with answering that question.

Vühat document are you consulting?

A License Agreement.

A Can you reference it by

AOh

A the exhibit number?

A you know what? I stand corrected. My

answer is ño, A2B Music, because this is between

Sightsound and AT&T. I'm not trying to be too difficult

or too precise. f'm just confused.

O So we have a clear record

A Okay.

O fet me repeat the question.

Was Siqhtsound ever a lj-censee of A2B Music?

A No.

l4R. DiBOISE: Obj ect.

BY MR. BATCHELDER:

A What is SDMI?

A The Secured Digital Music Initiative.

O Did Sightsound have any dealings with SDMI?

A Yes.
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O Vùould you summarize them for me, please?

A Secured Digital Music Initiative was a I

woul-d summarize it as a stall-and-delay tactic

coordinated by the ma¡or record labels.

O Would you explain what you mean by that?

MR. DiBOfSE: Objection.

THE VüTTNESS: I meant they vvere stalling and

delaying adoption of digital download while, ãl the same

time, giving lip service and sanctimonious decfarations

about the importance of thelr copyright.

BY MR. BATCHELDER:

O Was Sightsound ever a supporter of SDMI?

A I don't remember the I don't remember the

strategy with SDMI. I believe it was short lived in the

late '90s. Maybe -- maybe it carried forward.

MR. BATCHELDER: 202? Thanks.

(Exhibit 202 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: f've had marked, as

Exhlbit 202, a document STI-L3IAB through 49.

O Have you seen this document b'efore?

A I don't remember seeing this.

a At the top of page I3I49, there's a three-word

phrase, "For Immediate Release."

Do you see that?
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A

O

A

a

Yes.

Is this a SightSound press release?

it appears so.Yeah

You

there. Vüould

recal f

0

VES,

you t re

you read

quoted in the middle

that for me and l-et

paragraph

me know when

you are done.

A Since 1993, r¡/e have been warning

sir. I just meant forO I'm sorry,

it to yourself and

ir.
A

you to read

done reading

a

let me know when you are

Okay. Yes.

Thank you.

Are those quotes from you accurate?

Yes.

Did Sightsound become an ally of SDMI?

I don't think so.

A

a

A

O

A

participate in SDMI?

spoken on a panel, but f don't

Did Mr. Hair

He may have

speclfically.

Was there a time when

and thenSDMI \^/as a good thing

SightSound befleved that

changed its mind?

that SightSound

idea ?

A No.

O So it's your understanding

consistently thought SDMI \^ras a bad

A Yes.
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THE REPORTER: 203.

(Exhibit 203 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: f've had marked, as

Exhibit 203, a Private Pfacement Memorandum dated

April 2f, 7999. The Bates range is SST-8421 through

8453.

A Have you seen t.his document before?

A Yeah.

A What do you recognize it to be?

A One of our various documents over time of

attempting to raise capital.

O This document was distributed to third-party

potential investors?

A I be]ieve so.

A Were you involved in generating this document?

A Yes.

O And did you review ít for accuracy before it

v/as sent to third parties?

A Yes.

A If I could direct your attention first to,

within Exhibit 203, the page 8425, this ís the section

titled "fntroduction. "

A 8425? Yes.

O In the there's a paragraph that begins: The
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B

9

company r^/as incorporated, the third paragraph in?

A Yes.

A And near the bottom of that paragraph, about

five lines üp, it says, Effective as of August 15th,

1991, Digital Sight/Sound and the company terminated the

Exclusive Patent License Agreement as amended and

replaced it with a Non-Excfusive Patent License

Agreement, granting to Digital Sight/Sound certain

non-exclusive rights to the patent claims.

Do you see that?

A Yes.

A Vühy was that action undertaken?

MR. DiBOISE: So to the extent that your answer

woul-d require you to reveal- any discussions with

counsel, I would caution you not to reveal such

discusslons in answer to this question.

Do you understand my instruction

THE WTTNESS: Yes.

MR. DiBOISE:

THE WITNESS:

MR. D1BOISE:

THE WITNESS:

MR. D1BOISE:

-- my admonition?

Yes.

Can you answer the question?

No.

Because okay. So I'Il

instruct you.

MR. BATCHtrLDER So you are instructing him not

10

11

I2

13

L4

15

I6

I1
-1 0AU

79

20

27

ZJ

24

ZJ
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to answer?

MR. DiBOISE: Right

BY MR. BATCHELDER:

O And you are going to foli-ow that advice?

two,

The

it's one,

8425 begins

company envisions entertainment e-commerce as a

platform change.

Do you see that?

A Yes.

O And and what did that phrase mean?

A "Platform change"?

A Yes.

A The quoted phrase? From -- recorded music and

movies have transitioned over time through various

platforms; music, for example, vinyl to B-t.rack tapes to

cassette t.apes to compact discs and, ultimately, to

digital download.

O The finaf sentence in that paragraph says,

Additionally, the company is planning to offer servíces

to potential clients in other industries.

Do you see that?

A Yes.

O What other industries is that referencing?

A Yes.

O There's a

three the

paragraph fooks like

fourth paragraph on page
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A InsLructional

words, not. fimited to

recordings.

O In the next

see, in the middle of

reference to well,

first to begin using

Do you see

A Yes-

videos, download news; in ot.her

simply motion pictures or musical

paragraph on page 8425, yoü will

that paragraph, there's a

it says, The company is one of the

Windows Media Technol-ogies 4 .0 .

that ?

O And how was that used?

A The -- Arthur was the engineer. It was my

installed base of computers wasthat heunderstanding

overwhelmingly

system world, and so that was that was the focus, to

overwhefmlngly a Microsoft operating

enabl-e the sale of music and movies to people with

computers, and, overwhefmingly, they had Microsoft.

Dell, Compaq, Gateway, whatever, would be running on a

Microsoft operating system.

O The Vüindows Media Technology excuse me,

Windows Media Technofogies 4.0, t.his paragraph describes

it working along with a Windows Media Rights Manager,

and it says, It enables the company to compress and

encrypt audio and video fifes.

Do you see that?

A Yes.
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O

whether

compress

sell ing

A

O

Does this refresh your recolfection about

or when SightSound had the abiJ-ity to

and encrypt audio/video files that it l,{as

over its system?

No.

And as you sit here today, do you have a memory

ever had that ability?of whether SightSound

MR. DiBOISE:

THE WITNESS:

the various systems'

Obj ection.

I think I already

the first one, I

answered that

think,

operating \^/as Sun Microsystems, Microsoft, whatever

capabilitíes existed, I imagine, from the day we first

started selling music in '95, but Arthur was the

engineer.

BY MR. BATCHELDER:

0 And I just want to have a cfear record on this"

In your answers now/ you said you imagined that that

capability existed starting in 1995, but Arthur was the

engineer.

Is there a point you are not sure

Â Vac

O and he is the guy to ask?

A He is the guy to ask.

A As of this time frame, April 21t-h, 7999, is it

fair to say that Sightsound was that. as between video
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and audio, SightSound was prioritizinq video?

MR. DiBOfSE: Vague.

THE VüITNESS: No.

BY MR. BATCHELDER:

a No. Is that your answer?

A Yes.

O Under the heading "Current Activities" that is

on the bottom of page 8425, it beglns with: The company

sells motion pictures in download fashion Internet

users.

Do you see that?

A Yes.

a And then in that same paragraph, kícking over

to the next page, it references two motion pictures, Pi,

that is, P-i, and a production called Films That Suck.

Vùere those the only two motion pictures that

Sightsound had avaifable as of this Private Placement

Memorandum?

A April 21th? I don't know.

A Looking on the first full paragraph of

page 8426, it begins: The company also sells music in

download fashion.

Do you see that?

A Yes.

O And then in the thj-rd sentence, it says, The
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company intends to offer audio only Non-Excfusive Patent

License Agreements.

Do you see that?

A Yes.

O As of this time, Apri-l of 1999, was it the case

that Sightsound was offerinq Non-Exclusive Patent

License Agreements for audio signals but not for video

signals?

A Yes.

O Why?

A We we had, as a strategy, the objective of

licensing audio re- to audio download systems and

retaining exclusively for SightSound video rights.

O Why was that your strategy? Why differentiate

between the two media?

A It was a ref lecti-on of our content f ocus "

O Are you done with your answer?

A Yes.

O Can you explain it further?

MR. DiBOISE: Objection.

THE VüITNESS: The it was our assessment that

the recording musi-c industry was still not rlpe for

transition to this method and that their increasingly

difficult problem of piracy !{as proving illustrative to

the movie studios, and we felt that the record label-s
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still v/erenrt ripe.

BY MR. BATCHELDER:

O Despite that belief, it's your testimony that

in that time frame, Sightsound was still focusing

equaJ-1y as between those two media?

MR. DiBOISE: Objection.

THE WITNESS: Yes. You the question is not

clear to me.

BY MR. BATCHELDER:

O What's confusing you?

A You repeatedly seem to indicate a totality of

Sightsound's buslness being about the dístribution of

audio or video and not about the protection of its

intellectual property rights, and all activities that

SightSound was taking were holistically, strategically

intertwined at any given moment. The first principal

was always the patent rights.

O As between the video media and the audio media,

you said a couple of ans\^/ers ago that the audio industry

wasn't ready or wasn't ripe, but the video industry

bef ieved it. \^/as, and so my question is: As between

those two media

A I don't befieve I said that.

O Okay. I certainfy didnrt mean to

mischaracterize, so where where did I get that wrong?
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A We were quite convinced that the audio

recording holders were not ripe yet. Vûe had not yet

concluded as to the will-ingness of the video recording

holders to proceed, and we received some encouraging

first signals, so we didn't know that they were ripe

either.

O And

A But you got to try something.

O And before shutting down your system in the

2002 time frame, did you have a flrmer understanding of

whether the video industry was, indeed, ripe for this

kind of a distribution system?

A Yes.

MR. DiBOISE: Objection"

BY MR. BATCHELDER:

O And what was your understanding?

A That neither audio nor video, not a

neither major audio or video content rights

yet ripe to reap the benefits of our method.

O Is it the case that, ât some point,

decided to go public?

A Yes.

a Why was that decision made?

A Relative cost of capital.

mal or

hofders were

SightSound

O Meaning it would be a cheaper way to raise
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money than your alternatives?

MR. DiBOISE: Objection.

THE VüITNESS: It was it was an alternative "

It \^/as an attractive alternative.

BY MR. BATCHELDER:

0 For raising capital?

A When we commenced the effort.

A I didn't understand your last response "

MR. DiBOISE: Objection.

THE IdITNESS: Is that a question?

BY MR. BATCHELDER:

a Vrlould you explain, please?

MR. DiBOISE: Objection.

THE WITNESS: Explain. Could you clarify?

BY MR. BATCHELDER:

O You said, "When we commenced the effortr " and I

didn't understand what you were trying to get across.

Would you explain your answer?

A Yes. The the so-caffed Internet bubble was

propelì-ing any number of very advantageous vafuations

for Internet companies; that those market conditions

changed radically, and what would have been a good idea

v'/as forecl-osed because of dramatj-c capital market

changes.

A And what time frame do you assoclate with those

SCOTT CHRISTOPHER SANDER 12/78/20L2
Page 2I3

San Francisco
\,vwv/ . merri I I corp . com/ 1 aw

16:51:56

16:52:06

1-6:,52: 19

16:52: 34

800-869-9732
Merril-Ì Corporation

16:53:00

Page 00213



1

)

3

4

5

6

1

B

9

10

11

L2

13

T4

15

16

I1

1B

10

20

2L

22

24

?tr

dramatic changes?

A I can't remember

I mean, I remember

it, 2000, 2007, r

Wikipedia.

( Exhibit

the Court

it, but

think?

as I sit here today

remember. What was

I'm sure it's on

exact Iy

I don't

I mean,

204 was marked for identification by

Reporter. )

MR. BATCHELDER: f've had marked, as

Exhibit 204, a document titled "Minutes of Special

Meeting of Dlrectors of SightSound.com Incorporated."

O Have you seen this document before?

A Yes.

O And this appears to reflect that at the end of

January 2000, SightSound cal-Ied a special meeting of

directors and discussed going public; is that faír?

A Yes.

a You were the president at the time?

A Yes.

a So looking at the third paragraph of

Exhibit 204, The chairman called the meeting to order

and asked the president to report on meetings with

investment bankers. The president reported on recent

meetinqs hel-d with a number of investment banking firms "

The president recommended that the corporation hire

VüR Hambrecht to take the corporation public.
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A

O

A

O

January

public?

A

a

Is that an accurate statement?

Yes.

And did SightSound hire VüRH?

Yes -

How soon after

31st , 2000, did

this, that

SightSound

is, after

decide not to go

I don't recall.

Vrlas it a difficult decision not to go public?

MR. DiBOISE: Objection.

THE WITNESS: I don't I don't recall the

f don't know that it \^ras a difficult decision, ilo" No,

it was not a difficult decísion.

BY MR. BATCHELDER:

O Do you recaff investment banks asking

Sightsound to expÌain why it shoufd go public,

suggesting that it shouldn't, and SightSound,

nonetheless, explaininq why SightSound stil1 thought it

should?

A No.

MR. DiBOISE: Objection.

BY MR. BATCHtrLDER:

O You don't remember that kind of dialogue?

MR" D1BOISE: Objection.

THE WITNESS: I don't.
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MR.

5:00 o'clock.

BATCHELDER:

the

I suggest

morning,

All right.

we break for

9:00 or 9:30,

It's right around

the dry, and we

whatever your

long tomorrow?

I think most of the day, but

went another

can meet in

preference

MR DiBOISE: How

fs.

MR. BATCHELDER:

ilf1

hour

try to end as early as I can.

MR. DiBOISE: Would it help if we

tonight to get us done earlier in the

10 MR. BATCHELDER:

woul-d probably be better

things down and just try

tomorrow.

Welf, it

if I just

to go as

would

tried
quickly

afternoon?

I think it

winnow11

I2

13
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15
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20
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to

as f can

MR. DiBOISE: Okay.

THE VIDEOGRAPHER: Okay. This is the end of

Disc 3 of Scott Sander.

Off the record at 4:56.

(Whereupon, the deposition das adjourned at

4:56 p.m.)

-OUO-_-
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I declare under penal-ty of perjury that the

and correct. Subscribed at

California, this day of

2013.

foregoing is true

Signature of the witness
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CERTIFICATE OF REPORTER

I, RACHEL FERRIER, a Certified Shorthand

Reporter, hereby certify that the witness in the

foregoing deposition was by me duly sworn to tell the

truth, the whofe truth, and nothing but the truth in the

within-entitled cause,'

That said deposition was taken down in

shorthand by me, a disinterested person, ât the time and

place therein stated, and that the testimony was

thereafter reduced to typewriting by computer under my

directlon and supervì-sion and is a true record of the

testimony given by the witness;

That before completion of the deposition,

review of the transcript txl was t I was not requested.

If requested, any changes made by the deponent (and

provided to the reporter) during the period allowed are

appended hereto.

I further certify that I am not of counse_L or

attorney for either or any of the parties to the said

deposition, nor in any way interested in the event of

this cause, and that I am not related to any of the

parties thereto.
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BE IT REMEMBERED that, pursuant to the laws

governing the taking and use of depositions, oû

Wednesday, December 79, 20L2, commencing at 9:03 a.m.

thereof, ât Ropes & Gray, 1900 University Avenue, 6th

FIoor, East PaIo Alto, California 94303, before me,

RACHEL FERRIER, a Certified Shorthand Reporter,

personally appeared SCOTT CHRISTOPHER SANDER, called as

a witness by Defendant, who, being by me duly prevíously

sworn, was thereupon examined as a witness in said

action.

APPEARANCES OF COUNSEL

For the PÌaintlff and the Vüitness:

ARNOLD & PORTER LLP
BY: JAMES A. DiBOISE, Attorney at Law
Three Embarcadero Center, 7th Floor
San Francisco, California 94III
Telephone: 4I5.41I.328I
Email: james.diboiseGaporter.com

For the Defendant:

ROPES & GRAY
BY: JAMES R. BATCHELDER, Attorney at Law
1900 University Ave, 6th Floor
East Palo Alto, California 94303
Telephone: 650. 617.4018
Email: james.batchelderGropesgray.com

ALSO PRESENT PETER HIBDON, Videographer

---o0o---
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EAST PALO ALTO, CALTFORNTA

WEDNESDAY, DECEMBER 19, 2OI2

9:03 A.M.

'o0o---

PROCEEDINGS

THE VIDEOGRAPHER: Good morni-ng.

Here begins Disc I, Volume 2 in the deposition

of Scott Sander in the matter of SightSound

Technol-ogies, LLC, versus Apple fnc.

Today's date is December 19th, 2012, and the

time is 9:03 a.m.

Counsel, please identify yourselves and state

whom you represent.

MR. BATCHELDER: James Batchelder from Ropes &

Gray on behaÌf of defendant, Apple.

MR. DiBOISE: James DiBoise -- Arnold &

Porter representing the plaintiff and the witness.

- --o0o---

SCOTT CHRISTOPHER SANDER

called as a

duly s\^/orn,

as foffows:

witness, having been previously

was examined and testified further

---o0o---
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EXAMINATION

BY MR. BATCHELDER

O Mr. Sander, you understand you are stilf under

oath?

É\ Yes.

(Exhibit 205 \^/as marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

205, a document with a Bates range 55T-11096

11105. It ís titled "Memorandum" from Afex

regarding

L2Lh, 2000.

Have you

I don't

company stock vafuation dated

April

Exhibit

through

LePore

O

A

seen

recall

this document before?

seeing it.

O

all, this

Do you have any understanding as to how, if at

document was used by SightSound?

MR. DiBOISE: Objection.

THtr WITNESS: I don't recall.

BY MR. BATCHELDER:

A Do you have any understanding as to why, in

April 2000, Sightsound undertook a company stock

val-uation analysis?

MR. DiBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:
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O As you sit here now, knowing the company's

reason why that woufd havebusiness, can

been done?

MR.

you think of a

THE

DiBOISE: Objection.

WITNESS: NO.

BY MR. BATCHELDER:

O If I could ask you to turn to the page ending

in 09'1, the second page of the document, you see in the

middle of the page there's a heading "Pre-\999 Business

and Financing Activlties " "

Do you see that?

And it beqins discussing the period from March

1996 through March 1998.

Do you see that's the opening phrase in that

paragraph?

A Yes.

O And j-t says in this paragraph, It was cl-ear

over this period of time that the company's value did

not change dramatically.

Is that a fair statement describing the period

of time March 1996 through March 1998?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know.

BY MR. BATCHELDER:

O You don't know?
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MR. D1BOISE: Objection.

THE VüITNESS: No.

BY MR. BATCHELDER:

O Just so we have a clear record, you are saying

you don't know whether that's an accurate statement?

MR. DiBOISE: Objection.

THE WITNESS: I don't.

BY MR. BATCHELDER:

O That same paragraph goes on to Sây, The company

attempted to l-aunch several- different music distribution

strategies from 1995 to 1998, only to realize less than

$600 in gross revenue for the entire three-year period.

Do you see that?

A Yes.

O Is that an accurate stat-ement?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O fs it the case that from 1995 to 1998, the

company realized less than $600 in gross revenue for the

entire three-year period?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Do you have any reason to doubt it?
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MR. D1BOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

a The statement that I just read refers to the

company launching several different music distribution

strategies from 1995 to 1998.

What strategles did it launch during that time

period for music distribution?

MR. D1BOISE: Objection.

THE VüITNESS: I believe I've answered that

previous ly.

BY MR. BATCHELDER:

O Vùould you just fist the strategies now for me

so we have a clear record.

MR. DiBOISE: Objection.

THE WITNESS: As I stated previousJ-y, the

strategy was to launch a proof-of-concept site. That

strategy aftered based upon a meeting wíth Mr. John

Doerr, and that strategy altered again in 1998.

BY MR. BATCHELDER:

O Vühat was the 1998 strategy alteration that you

are referring to?

MR. D1BOISE: Objection.

THE WITNESS: To coinmence selling music

downfoads again.
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BY MR. BATCHELDER:

O Staying on page II091 from Exhibit 205, the

second paragraph under the subheading "Pre-I999 Business

and Financj-ng Activities" begins with the sentence,

quote: From its inception through 1998, the company

solely focused on the music business, end quote.

Do you see that sentence?

A Yes.

O Is that accurate?

A No.

MR. D1BOISE: Objection.

BY MR. BATCHELDER:

O The next sentence of that paragraph says, It

was cl-ear from numerous meetings and proposafs that the

major industry pJ-ayers were not prepared to distribute

their products in digital fashion.

Do you see that?

A Yes.

O Is that accurate?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O A couple of sentences later, it says, Vüithout

an agreement to distribute music for the major labels,

the company concfuded that its abil-ity to be successful
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was severefy limited.

Do you see that?

A Yes.

O Is that accurate?

MR. D1BOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

O Did the company ever draw

A No.

O Staying on page IL091 of

two buffet points at the bottom of

of those bullet points begins with

that conclusion?

Exhibit 205, there are

The firstthat page

the sentence: The
'df,¡l 

"
company initially attempted to sign artists to

agreements whereby the company would distribute the

artists' music directly over the Internet.

Do you see that?

A Yes.

O Is that accurate?

MR. DíBOISE: Objection.

THE WTTNESS: Yes.

BY MR. BATCHELDER:

O The next sentence begins: This did not prove

successful-.

Do you see that?

A Yes.
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0 And then the rest of that paragraph goes on to

explain why this did not prove successful.

Would you read the rest of that paragraph to

yourseJ-f, please, and let me know when you are done.

A Yes.

O Do you agree with those reasons?

MR. DiBOISE: Objection withdrawn.

THE VIITNESS: I do.

BY MR. BATCHELDER:

O Given those reasons, why was it the company's

initiaf strategy to sign artists to agreements whereby

the company woufd distribute the artists' music directly

over the Internet?

A Speed of licensing.

O Is it the case that having when the company

faunched that strategy, the company did not foresee that

it woul-dn't work for the reasons that are cited in that

bullet point?

A I don't know if I understand the question.

O I'11 withdraw it.

Let's turn to the second bullet point; that is,

the bottom bul-let point on page 17091 of Exhibit 205.

It begins: The company approached record labels without

outsourcing their Internet distribution strategy by

permitting Sightsound.com to sell music digitally in
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exchange for 30 percent royalty payment.

Do you see that?

A Yes.

O Is that accurate?

A Yes.

offer?

O Did any record l-abel take Sightsound up on that

A No.

O The next sentence says, Alternatively, the

a flcense on the use of thel0 company offered the label-s

11 company's intellectual- property

I2

13

L4

2I

22

24

aÊ./. -)

A

Do you

Yes.

Did any

see that?

I6 A No.

O The

over Lo the

I1

1B

19 explains the reasons

20 SightSound up on either one

15 offer?

O

please,

reasons

A

O

record label take Sightsound up on that

remaínder of that bultet point, âs it kicks

next page of the

why the

document to page 11098,

record

of those

labels didn't take

VüouId you

and l-et me

read those reasons

know when you are

offers.

to yourself,

done, those three

Itm

The

done.

first reason listed is that the labels were
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afraid that the encryption would be hacked,

the free distribution of the legal copies.

Do you see that?

A Yes.

O Is that true?

MR. DiBOISE: Objection.

THE VüITNESS: f don't know.

BY MR. BATCHELDER:

a The second reason listed is that the

resulting in

companles

was valid.did not believe

Is that

that SightSound.com's patent

accurate ?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O The third reason is that

prefer to distribute music without

service provider.

Is that accurate?

the record label-s

using a third-party

of Exhibit 25 (sic),

begins: The last

MR. DiBOISE

THE VIITNESS:

BY MR. BATCHELDER:

Obj ectíon.

I don't know.

there's a a

a On the top of page

bull-et point

11098

that

strategy.

Do you see that?
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A I do.

A It begins: The last strategy the company

pursued was to produce special music content such as its

micro shows. Again, the company \¡/as not able to win the

timely cooperation of the record fabels or individual

artists to successfully launch the strategy.

Do you see that?

A Yes.

O Is that accurate?

A No.

A The next paragraph on page 11098 says, In the

meantime, other companies emerged in the digital

distribution business. These companies were clearly

competitive threats and, in many cases, found to be

infringing on the use of the company's intel-fectual

property. Sightsound.com offered the companies

considered to be infringing a License Agreement.

A

O

A

O

Do you

Yes.

Is that

Yes.

Roughly

see that?

accurate ?

how many such offers did SightSound

Obj ection.

I don't recall.

make?

MR. DiBOISE:

THE T/üTTNESS:
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BY MR. BATCHELDER:

O Ba1 lpar k?

MR. DiBOISE:

THE VJITNESS:

Objection.

I -- I don't recall-.

BY MR. BATCHELDER:

a The paragraph goes on to

become a ficensee. The companies

Sightsound.com's patent claims do

specific method of doing business

were not valid.

Do you see that?

A Yes.

O Is that accurate?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

Sây, No one agreed to

either befieved

not appl-y to their

or that the patents

BY MR. BATCHELDER:

A Toward the bottom of page 11098, you will see

the the second-to-last paragraph begins:

SíghtSound. com intends.

Do you see that?

A I do.

A The second sentence of that paragraph says,

SightSound.com does not currently have plans to offer

Non-Excfusive Patent License Agreements to potential

licensees desiring to conduct entertainment e-cornmerce
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for video applicat j-ons 
"

Do you see that?

A Yes.

a Vùas that accurate?

A Yes.

O Is that accurate today?

A No.

O When did that change?

A When we emerged from re-examination.

A And why did it change when you emerged from

re-examination?

MR. DiBOISE: Just to caution You, to the

extent that your the company's decision \^¡as based on

any advice of counsel, please be cautious and do not

reveal any of that coun- any of counsel's advice in

answer to this question.

Do you understand my admonition?

THE VüITNESS: I do.

MR. DiBOfSE: Can you answer the question?

THE WITNESS: NO.

MR. DiBOISE: Then I instruct you on the basis

of t.he attorney-client and work product protections.

BY MR. BATCHELDER:

O Is it your testimony, Mr. Hair, that without

reveafing attorney-client-privileged communications, You
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can I t tell me why it Ís that

course and decided to offer

SightSound. com reversed

l-icenses for video

appl ications ?

MR. D1BOISE: Objection.

THE VúITNESS: Could you restate the question,

because f think you referred to me as Mr. Hair"

MR. BATCHELDER: Apologies.

O Is it your testimony that you cannot, without

revealing attorney-client-privileged communications,

teff me why it is that SightSound reversed course and

decided to begin licensing video applications under the

patents-in-suit ?

MR. DiBOISE: Objection.

THE WITNESS: YCS.

BY MR. BATCHELDER:

0 The final paragraph on page 11098 begins with

the sentence: The company concl-uded in 1998 that the

second patent greatly increased its value.

Do you see that?

A Yes.

A Is that referring to the second patent-in-suit

in this case?

A Yes.

O Is that an

company conclude in

accurate statement; that is, did the

I99B that the second patent greatJ,y
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increased the company's val-ue?

A Yes.

O Why was that its conclusion?

A Because t¡/e believed in the value of our patent

rights.

O Vrlas there something in particular about that

patent that Sight.Sound befieved was particularly

val-uabfe as compared to the first one?

A Yes.

MR. DiBOISE: Objection.

BY MR. BATCHELDER:

O What?

A Its issuance.

O Anything else?

MR. DiBOISE: Objection.

THE WITNESS: No. I don't know.

BY MR. BATCHELDER:

a If I could ask you to turn to page the next

page in Exhibit 205, page II099, you will see there is a

heading near the top of the page that reads: Business

and Financing Activities Since January 7999.

Do you see that?

A Yes.

O And the first subheading is January to April,

and the first sentence there is, Unfortunately, the
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music industry opportunity never materialized.

Do you see that?

A Yes.

O fs that accurate?

MR. DiBOISE: Objection withdrawn.

THE W]TNESS: Yes.

BY MR. BATCHELDER:

O Is it fair to say that that was no faul-t of

Apple's?

MR. DiBOISE: Objection"

THE VüITNESS: I don't know.

BY MR. BATCHELDER:

O Two paragraphs down I'm referring to the

paragraph that begins with the words: In early 1999.

Do you see that?

A Yes.

O The final sentence of that paragraph reads:

essence, the company, believing a tremendous music

distribution opportunity was avail-able since it had

received the second patent, found instead that it

basically had to mortgage its future on a video

distribution strategy that did not exist until the

Microsoft discussions occurred.

Do you see that?

MR. DiBOISE: Hold on a second. f didn't see

In
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it. What where are you referring to?

MR. BATCHELDER: The last senLence of the

paragraph beginning: In early L999 .

THE WITNESS: Yes.

BY MR. BATCHELDER:

O Is that l-ast sentence of the paragraph that I

just read from accurate?

MR. DiBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

O What are the Microsoft discussions that are

referenced there?

A Arthur -- Arthur Hair worked or interacted

with Microsoft on technical issues regarding the video

distribution via SiqhtSound.

O lrlhat technical issues?

A I think you would have to ask Mr. Hair.

O Do you know?

A I generall-y understand them to be systems

integration issues.

O Is it fair to say that SightSound embarked on a

video distribution strategy that did not exist until

those Microsoft system integratJ-on discussions occurred?

MR. DiBOISE: Objection.

THE WTTNESS: NO.
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BY MR. BATCHELDER:

0 Turning to page 11100 of Exhibit 205, the first

ful-f sentence on the top of that page reads: The

company had exhausted nearly al-l- of its resources in

preparing for the April 13th trial.

Do you see that?

A Yes-

O Is that accurate?

A Yes.

a The April 13th triaf was Virtual '98?

A No.

O VJhat was it?

A It was the worl-d's first sale of a

feature-length movie download, Hollywood movie. It \^/as

the movie Pi directed by Darren Aronofsky. It was the

Sundance Sundance award-winning picture that became

the first the first movie sold over the Internet.

O On page 11100, there are three bullet points in

the middte of the page, and then there's a paragraph

beginning with the words: Early ín the offering period"

Do you see that paragraph?

A Yes.

O

investors

The third sentence reads: Many potential

lack of avail-abfewere concerned about the

compelling content
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A

O

A

0

strategy

A

0

A

strategy

O

content

time of

studios

Intef lectual-

Do you see that?

Is that accurate?

As to our distribution strategy, yes.

Are you distinguishing your distribution

from some other strategy?

Yoq

Which other strategy?

property defense and licensing

Why was there a lack of available compelling

for Sightsound's distribution strategy as of the

this memorandum?

MR. DiBOISE: Objection.

THE WITNESS: The record labels and the movie

v/ere not yet ripe for download.

BY MR. BATCHELDER

O The final sentence of that same paragraph on

Vüith consumer technology, i.e",

access, faster PCs, initial

page 11100

high-speed

development

content \^/as

Do

reads:

Internet

of smart TVs well on the way, avaifable

the key missing ingredient.

you see that.?

A Yes

O Is that accurate?
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AAs

A why

well on the

memorandum,

MR.

to our distribution strategy, Yes.

that hiqh-speed Internet access \^/as

not there yet as of the time of this
is it

way but

April 2000?

DiBOISE: Hofd on

Obj ection.

THE WITNESS: I -- I don't

can't answer the question because I

presumption.

BY MR. BATCHELDER:

O

beginning

A

O

emphasis

company' s

summer.

A Yes.

O The next

August, Mr. Sander

secure the digitat

pictures.

sentence reads: From June

pursued countless business

distribution rights to motion

Do you see that?

understand I

disagree with its

Staying on page 11100, there's a paragraph

: In June 7999.

Do you see that?

Yes.

That sentence reads: In June 7999, the

on raising capital was reduced and the

CEO, Scott Sander, moved to California for the

Is that accurate?

through

deals to
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Yes.

Is that accurate?

Yes.

The next two sentences read:

1999, the company had slightly over

contract. The titles were J-argely

from independent film producers.

Do you see that?

A Yes.

O Is that accurate?

A

O

A

O

100

By September

titles under

unknown productions

A I can't recalf the ficensing prior to September

1999 versus post-September '99, so the dates are a

bit it's hard for me to remember precì-sely when, for

example, the Miramax deaf happened, Comedy Centraf deal,

a deal with Showtlme. So it may be accurate within that

narrow t j-me band, ye S. It may be inaccurate because

those I can't recall, as I sit here today, when those

other agreements were signed.

O The next sentence in that same paragraph

begins: Although, we did not have hiqh expectations

that the f il-ms would sef I weII.

Do you see that?

A Yes.

a Ts that an accurate statement with respect to

the films as to which you secured distribution rights
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during

A

O

While

your sunìmer-of-I999 stay in California?

Partially.

Staying on

negotiations

11100, the finaf sentence reads:

with most of the major

clear that

studios

we would

appear

notto progress wefl, it was also

receive compellíng studio-produced content for quite

some time.

Do you see that?

Â Vac

A Is that accurate?

A Yes.

O Turning to the next page of Exhibit 205,

page 1101, you wiÌl see in the second paragraph there's

a reference to September, the company raising

$10 million from Binlong Trading"

Do you see that?

A What paragraph are you on?

O The second paragraph.

A Yes.

O And then three paragraphs later, it says that

by December, so two months later, the company estimated

that it would need to begin raising additional capital,

capital by April 2000.

Do you see that?

A Yes.
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Is that

Yes.

The next

company determined that it had to

original programming for exclusive

distribution.

Do you see that?

A Yes.

a Was that accurate?

A Yes.

O

A

a

accurate?

sentence reads: fn general, the cash

fund rate exceeded the budget.

Do you see that?

A Yes.

A Is that accurate?

A Yes.

a The next sentence reads: Marketing and

promotional costs and legal costs related to patent

defense and patent filings were significantly over the

original budget.

Do you see that?

A Yes.

O fs that accurate?

Yes

The next sentence reads

A

a More importantly, the

fund compelling

Internet

O The second-to-last paraqraph on the same Pa9e,
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1101, begins: In late 1999, the company held

discussions with a number of strategic partner

candidates, and then that paragraph specifical-ly

references Showtime and NBC Internet.

Do you see that?

A Yes.

A Is that accurate?

A Yes.

O The next paragraph says that Showtime and NBCI

disagreed with a valuation increase since the company's

available content remained the same and it did not

appear that quality content would be made available any

time soon.

Do you see that?

A Yes.

a Is that accurate?

A f don't know.

O That paragraph, as it transitions over to the

next page, page II02, describes an offer that NBCI made

that invol-ved $f mill-ion in promotion time and describes

SightSound rejecting that offer because, quote, the

company did not have anything specific to promote, end

quote.

Do you see that?

A Yes.
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O

¡\

O

three

have an

Goldman

financial advice and specifically

company in certain equity-raising

Do you see that?

A I do.

O !ùas that accurate?

Is that accurate?

I don't recafl that, that offer.

In the middle of the page, IL02, the one, two,

fourth paragraph in reads: The company did

existing relationship with Goldman Sachs.

had provided the company with corporate

represented the

efforts.

MR. DiBOISE: Ob¡ection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O The next two sentences read: Goldman was not

successful in securing any investor commitments. Alf of

the equity raised by the company \^/as a result of

management's efforts.

Do you see that?

MR. DiBOISE: Objection.

THE VJITNESS: I do.

BY MR. BATCHELDER:

O Was that accurate?

A Yes.

O On the bottom of that page, the final paragraph
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begins

company

pubJ-ic

r^/as important to approach the

A

O Was that accurate?

A Yes.

O In the next couple of sentences, it refers to

the reactions of the banks and says, The banks generally

believed that the timing was premature. Although banks

were extremely impressed with the system SightSound.com

buift, most agreed that the company needed major studio

content.

Do you see that?

A Yes.

O fs that accurate?

MR. DiBOISE: Objection.

THE WITNESS: I don't recal-l.

BY MR. BATCHELDER:

A Do you recal-l communications from the banks to

that effect around this time?

A No.

O The finaf sentence of page II02 reads: The

banks challenged management to explain the need to go

public, notwithstanding the business concerns the banks

with the sentence:

concluded that it

capital markets.

Do you see that?

I do.

After much consideration, the
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raised.

Do you see that?

Â Vac

O Was that accurate?

MR. DiBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

A What's inaccurate about it?

A My recollection is that the \^Ias the inverse.

lrlhen we went into registration, the back-and-forth with

bankers was about how we needed to show the necessary

use of funds to justify substantiaf capital raise, and,

at the time, our focus was twofold: Defending our

intelfectual- property rights and maintaining and

operating the system in anticipation of adoption of

digital download as the method of choice. And I would

characterize it as us wanting to be in more of a

tread-water mode and they wanted us to have a use of

funds that was substanti-al-.

O So it's your memory that the banks \^lere

encouraging Sightsound to go public as of this time

frame and SightSound was being more cautious?

A It's my memory that the banks vúere encouraging

every Internet company from the yes. They were,

essentially, encouraging af1 Internet companies to go
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public

a My question was directed to

MR. DiBOISE: Objection.

THE VûITNESS: And we were an

SíghtSound.

Internet company.

BY MR. BATCHELDER:

A So the answer is Yes, the banks were

encouraging Sightsound to go public in this time frame?

MR. DiBOISE: Objection.

THE WITNESS: Wetl, the bank we worked with.

BY MR. BATCHELDER:

O Which bank?

A WR Hambrecht.

A On the top of page 1103 of Exhibit 205, it

says, in the first sentence, The company believes that

it should conduct an IPO for two reasons.

Do you see that?

A Yes.

O And then the next paragraph begins with the

sentence: First, each major studio received a proposal

that involved the issuance of up to 16,500,000 shares of

SightSound. com common stock.

Do you see that?

A Yes.

O Is that accurate?

A I think so, yes.
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O

company

time?

if at a1l, did

shoufdn't have

that relate

gone pubì-ic

to why the

as of this

And how,

should or

MR. DiBOISE: Objection.

THE WITNESS: The liquidity of the stock on

offer.

BY MR" BATCHELDER:

A Can you expl-ain your answer?

A If a studio, âs a first mover, partnered with

üs, it woul-d be easier for them, as a publicly traded

company, to, its my understanding, deal with valuation

issues of our stock if it were publicly traded versus a

private share.

a The final sentence in that paragraph on

page 1103 reads: The company believes that most of t.he

studios will not react to the proposal until- the company

registers a public offering.

Do you see that?

A Yes.

O Was that accurate?

A Yes.

MR. D1BOISE: Object.

BY MR. BATCHELDER:

O The next paragraph on 1103 begins: Secondly

and more importantÌy, the company believes that the
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organi zat ion

industry will

that becomes public first ín this newborn

begin to define what movies over the

Internet means.

Do you see that?

A Yes.

O Vrlas that accurate?

MR. D1BOISE: Objection.

THE VüITNESS: No.

BY MR. BATCHELDER:

O What's inaccurate about it?

MR. D1BOISE: Objection.

THE WITNESS: f believe \,ve already def ined what

movies over the Internet meant as of the time that

Mr. LePore wrote this memorandum.

BY MR. BATCHELDER:

O On page 1103, in the middfe of the Pa9e,

there's a paragraph beginning with the word "generally."

Do you see that?

A Yes.

O The finat sentence of that paragraph reads:

From August 1st, 1995 through February 29, 2000, the

company recognized less than $10,000 in gross revenue"

Do you see that?

A Yes.

O Was that accurate?
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A I have no reason to doubt ít.

A On the bottom of page 1103, the paragraph

beginning: Initially?

A Yes.

O That says, in the second sentence, As WRH did

further due diligence, the bank began to question

whether Sightsound could sustain a successful IPO. The

analyst who originalJ-y evaluated the company resigned

from WRH. Other analysts questioned the original

valuation based on additional research and analysis "

Do you see that?

A Yes.

a Is that accurate?

A I don't know.

O Turning to page 1104 of Exhibit 205 in the

second paragraph begins: On February 25th , 2000, the

company and Franchise Pictures entered into a five-year

exclusive worfdwide Internet distribution deal.

Do you see that?

À Vac

O And what did Franchise Pictures provide to

Siqhtsound in connection with that deal?

A I don't recalf.

O The paragraph references Franchise Pictures

receiving an equity stake in the company.
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Do you see that?

A Yes.

A Vühat was the equity stake?

A My recollection is that it ìdas conditionaf upon

delivery of titles for for distribution. I don't

know if that was ever consummated.

a What would the equity stake have been if it had

been consummated?

A I don't remember.

A And roughly how many titles were involved?

A It says here 35, at least 35.

O Can you ballpark what the equity stake would

have been for those 35 movies?

MR. DiBOTSE: Oblection.

THE WITNESS: No.

BY MR. BATCHELDER:

O The final sentence of that paragraph said the

transaction is expected to close by March 31st , 2000.

Do you see that?

A Yes.

O Did it close?

A f don't know.

O The next paragraph references Miramax Films.

Do you see that?

A Yes.
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O And it says, W€ issued common stock to them rn

exchange for Internet distribution rights.

Do you see that?

A Yes.

A Vühat percentage stake in the company did

Miramax receive?

A I can't recall.

a Can you estimate it?

A I think maybe they olvn 1 percent of Holdings,

which would represent half a percent of LLC.

O And that was conferred to Miramax in exchange

for it doing what?

MR. DiBOISE: Objection.

THE WITNESS: Agreeing to rel-ease content.

BY MR. BATCHELDER:

O How much content?

MR. DiBOISE: Objection.

THE WITNESS: I believe it \^ras 12 pictures.

BY MR. BATCHELDER:

O There's a series of bullet points on

page II04

A Yes.

O and underneath that there's a sentence:

Based on these developments, WRH bel-ieves the company

has a current market capitalization between 250 and
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$300 miIlion.

Do you see that?

MR. DiBOISE: Can I -- where where are you?

Oh, sorry.

THE W]TNESS: Yes.

BY MR. BATCHELDER:

0 Do you see the sentence I just read, sir?

A I do.

O Did WRH communicate that bel-ief to SightSound

at thís time?

MR. DiBOISE: Objection.

THE WITNESS: f think so.

BY MR. BATCHELDER:

O Did SightSound pay taxes based on that

vafuation?

A I don't

MR. D1BOISE: Objection.

THE WITNESS: f don't know.

BY MR. BATCHELDER:

The finalO

paragraph

"By early

Do you see that?

Yes -

on page

1998. "

excuse me, the second-to-Iast

IL04 says it begins with the phrase

And the fourth sentence in says: The company

A

O
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$50

for

increased its share price to $1.50, reflecting a

post-money enterprise value of roughly $50 million.

Do you see that?

A Yes.

O It goes on to sâV,

what the company

acquire it.

Do you see that?

Yes.

Was that accurate?

More than anything, this

reflected befieved someone would have

to pay to

A

O

^ I don't

the

know.

time did you have

thereabouts would

a view that

be a fair selling price
OAT

milllon or

SightSound?

MR. DiBOISE:

THE WITNESS:

Obj ection.

I don't recall an interest in

selling out.

BY MR. BATCHELDER:

O Whether or not you \^/ere interested

out at the time, did you view $50 mil-Ìion or

as a fair selling price for SightSound?

MR. DiBOISE: Objection.

THE VúITNESS: I didn't think of it

BY MR. BATCHELDER:

O How did you think of it?

in selling

thereabouts

that \n/ay.
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MR. D1BOTSE:

THE WITNESS

BY MR. BATCHELDER:

O Staying with that

of Exhibit 205, the last

the company believed that

movies over the Internet

immediate opportunity in

within its grasp.

Do you see that?

A Yes.

Obj ectíon.

I wanted to build it.

same paragraph

sentence reads:

the commercial

was 10 years a\^Iay,

music dístribution

on page 1104

At the time,

viability of

but an

\^iaS well-

O Vúas that an accurate statement describing early

1998?

MR. D1BOISE: Objection.

THE VüTTNESS: NO.

BY MR. BATCHELDER:

A What's inaccurate about it?

MR. DiBOISE: Objection.

THE WITNtrSS: We never made a distinction.

From 1995, if one looks at the origi-nal SightSound

websj-te, we talk of music and movies over the Internet.

It was always our strategy to defend the IP that covered

both, and, at times, our strategy reflected either

operationally distribution of music or distrlbution of

movies to prove the concept, but it was possible from
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the day we did everything. So by definitlon, it wasn't

10 years away. Vüe did it in ApriJ- of 1999.

BY MR. BATCHELDER:

0 The final paragraph on page 1104 of Exhibit 205

begins with this sentence, quote: By late L999, the

company was stilÌ in a developmental stage but

repositioned to execute on a movies-over-the-Internet

strat.egy.

Do you see that?

A Yes.

O fs that accurate?

A As to distribution, yes.

O Turning to the final page of Exhibit 205, the

top paragraph has a finaf sentence that begins: As of

December 31st , 1-999, the company store consists of

largely unknown independent titles.

Do you see that?

A Yes.

0 Was that accurate?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

The next sentence says, Thus, the company finds

akin tothe end of the year

shopping center and

in a position

not having any tenants

o

itseff at

buildinq a
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Do you see that?

A Yes.

a Is that a fair analogy?

MR. DiBOTSE: Objection.

THE WITNESS: Yes, as to distribution.

(Discussion off the stenographic record. )

MR. BATCHELDER: Let's let's not mark this.

fs it already marked? Yeah, 1et's just take it off

because it's already been marked in this case. I've

already done that by mistake a couple of times, but.

MR. DiBOISE: Thank you. What's the number?

MR. BATCHELDER: I25.

O I've handed you a document that's been marked

as Exhibit 2 -- I25 in this matter and spans the Bates

range 55T-10196 through 10424, and the cover page is

titfed "GElSightSound Signing and Closing Deliveries in

Connection with the Asset Purchase Agreement, " and it

goes on from there.

Have you seen this document before?

MR. DiBOISE: Objection.

THE VJITNESS : YCS.

BY MR. BATCHELDER:

A What do you understand it to be?

MR. DiBOISE: Objection.

THE VüITNESS: As titfed on the front page, the
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Asset Purchase Agreement

BY MR. BATCHELDER:

a The

in I99,

A

O

A And refated documents

O Thank you -

could you to turn to the page ending

pages in"

rofe in negotiating this Asset

DMT?

SlghtSound Technologies, i-ts

rf r

it's
Vaq

This

j ust a

ask

few

A

O

A

Licensing

O

Do you

I do.

And what do you understand this document to be?

I> titled "Asset Purchase Agreement."

see that?

Asset Purchase Agreement between DMT

SightSound Technologies .

could ask you to turn to the signaLure

on page 229 does that bear your

The

and

If I

page it's

signature ?

A It does.

A What was your

Purchase Agreement with

A I represented

board and sharehol-ders.

O VrJere you the lead negotiator?

A f was.

O If hie could turn to page 6 of the agreement,
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which is Bates-stamped 203, I'm looking at

Provision 2.2, Purchase Price.

Are you there?

A Yes.

O And it references the amount of $1 in

Provision A.

Do you see that?

A Yes.

A How was that amount arrived at?

A The purpose of the sale was to participate at

level of 50 percent in the future value of the patent

portfol-io. It's my understandíng that a an actuaf

sum that exceeded zero needed to be exchanged for legal

purposes. I'm not a lawyer, but that. was my

understanding.

A When you say that "The purpose of the safe was

to participate at a levef of 50 percent in the future

vafue of the patent portfolio, " what did you mean?

A It was that we were entering into an

arrangement with General Efectric where \,ve would split

the val-ue.

O

that $1?

A

I recaf l-

Other than first of all, did GE ever pay

f believe they did. I don't f don' t recal- l

a

the closing, b,ut I assumed it \^Jas a dollar
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exchanged hands that night.

A Okay. And other than

strike that, please.

Let me ask you to turn

that $f and welI,

aqreement,

I'm Iooking

page 13 and

which ends in

at ProvÍsion

to page

of the

14 of the

27r Bates numbers

which actually begins on

following page.

page

aa

thekicks over to

Are you there?

A Yes.

a So other than the provisions within 1 "2C and

the $1 that we talked about in connection with

Section 2.2, did GE have any monetary obligations to

Sightsound in connection with this agreement?

MR. D1BOISE: Objection.

THE WITNESS: What do you mean by "monetary

obI igat ions " ?

MR. BATCHELDER: Obligatlon to pay money.

MR. D1BOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O ltühat ?

A As previously stated, the participation in

moneys derived from the vafue of the patents.

O Isn't that referenced in 1.2C?

MR. DiBOISE: Oblection.
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THE WTTNESS: Yes.

BY MR. BATCHELDER:

O Okay. So we may have talked past each other,

but what I was trying to get at is: Other than the

monetary obligations set forth in paragraph 1.2C and the

$1 referenced in paragraph 2.2 of the Asset Purchase

Agreement, did GE or DMT have any monetary obligations

that \^/ere incurred, in your understanding?

MR. DiBOISE: Object.

THE WTTNESS: Yes.

BY MR. BATCHELDER:

O And what other obligations?

A Funding the operations of SightSound.

a Is that obligation something other than what's

set forth in 1.2C?

MR. DiBOISE: Objection.

THE VúITNESS: NO.

BY MR. BATCHELDER:

O So those are in 1.2C also?

A Yes.

O Okay. So coming back to my question: Other

than the $f from paragraph 2.2 and other than the

obligations of paragraph 1.2C, did GE or DMT undertake

any other monetary obligations in this agreement?

MR. DiBOISE: Objection.
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THE VüITNESS: I don't know. I don't I don't

know if I understand the distinction.

BY MR. BATCHELDER:

0 Between what?

A The monetary obligations of GE. They

precede the 1.2C references them recapturing that

money that they have invested. That's my understanding-

So to use your terminology, I think maybe we are talking

past each other.

O I think I understand your point, but the

what's being recaptured there is money that they \^lere

otherwise obligated to spend?

A Correct.

O Okay. And so other than other than the

the financial obligations corresponding to that, that

woufd be recaptured under paragraph 1.2C and the $1 in

paragraph 2.2, were there any other monetary obligations

that GE or DMT undertook in connection with thís

agreement ?

A No.

O Tf f could ask you to turn to the Bates page

ending 230?

A Yes.

O This is Exhibit A t.o the agreement we have been

discussing; is that right?

SCOTT CHRISTOPHER SANDER 12 / 19 /20L2

Page 265

San Francisco
w\iúw . merri I lcorp . com/ Iaw

10:00:04

10:00:41

10:00:56

10:01:17

800-869-9132
Merrill Corporation

10:01:39

Page 00267



1

2

3

4

trJ

6

1

B

9

10

11

72

13

I4

15

I6

I1

1B

19

20

2I

22

)?

24

25

A

A It is.

O And in the far left-hand column at the very

top, it says A/V e-commerce patents.

O

Do you

Yes.

What is

see that?

A/v?

I believe it's shorthand forA ft's

audio/video.

O There

for country.

this matt.er;

are four

The first

entries under

three are the

the fírst heading

patents-in-suit in

correct ?

A Yes.

O And then the fourth reference

application in progress.

Do you see that?

A It says in process.

O In process. Thank you.

A Yes, I do.

A And what is that.?

A That. was

references an

ln

MR. DiBOISE:

THE WITNESS:

at the time of

Obj ection.

reference to application

the closing.process

BY MR. BATCHELDER

a Does that application stil-l exist?
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MR. DiBOISE:

THE WTTNESS:

BY MR. BATCHELDER:

0 Did it issue

MR. DiBOISE:

THE VüITNESS:

Obj ection.

f don't believe so

as a patent?

Obj ection.

I don't think so.

BY MR. BATCHELDER:

O In your understanding, what became of it?

A I don't know.

it does not exi-st as an

A And what's the

A I don't recalf.

O Do you have

what you have shared

longer exist?

understanding?

it does not I believe that

ongoing application or patent.

basis of that?

any other information other than

with me about how it came to no

O

A

Do you

I know

have

that

any

ir

MR. DiBOISE: To the extent that that question

woufd require you to divulge any information and

discussions exchanged between yourself or others in

Sightsound and patent counsel, I would caution you not

to reveal those discussions in answer to this question.

Do you understand my admonition?

THE WITNESS: Yes.

MR. DiBOISE: Can you ans\^rer the quest.ion?
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THE WITNESS: NO.

MR. DiBOISE: Then f instruct you not to ans\^/er

the question.

BY MR. BATCHELDER:

O Are you going to fol-low that instructlon?

A Iam.

a If I could ask you to turn to the Bates page

ending in 233 of Exhibit 2 titled "License Agreements.

Do you see that?

A Yes.

O The first sentence reads: SightSound

Technologies, Tnc., does not have any existing Lj-cense

Agreements with any third parties.

Do you see that?

A Yes.

O Vùas that accurate at the time?

MR. DiBOISE: Objection.

THE VüITNESS: Yes .

BY MR. BATCHELDER:

tt

O Was that accurate as to all SightSound entities

at the time?

MR. DiBOTSE:

THE VÙITNESS:

this document, there

We1l, I guess at the

Obj ection.

All Sightsound at t-he time of

was only one SightSound entity.

yeahrlfdon'tIdon't
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recall. I mean, f'm confused by your question

because not to put too fine a point. on it, but at the

moment that this deal closed, there was SightSound

Technologies Holdinqs and DMT Licensing, and T'm not

a\^/are, âs I sit here today, of any licenses other than

the referenced settlement with BeMusic.

BY MR. BATCHELDER:

a What about the License Agreement we discussed

yesterday with Henry Moore; had that expired

MR. D1BOISE: Objection.

BY MR. BATCHELDER:

O as of the time that exhibit as of the

time that the DMT agreement was entered into?

MR. DiBOISE: Objection.

THE WITNESS: I believe so.

BY MR. BATCHELDER:

A Would you turn, please, to the page within

Exhibit 20- excuse me, within Exhibit I25 to the

Bates ending 263. This has a heading "SightSound

Prel-iminary Operating Plan. "

Do you see that?

A Yes.

O And who prepared this document?

MR. DiBOISE: Objection.

THE WITNESS: GE.
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BY MR. BATCHELDER:

O Did you have any role in preparation of this

document?

MR. DiBOfSE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

O The first sentence of page 263 reads: The

operating plan contemplates the commercialization of the

subject patents ínto two markets: Audio On Demand and

Hotel Video On Demand.

Do you see that?

A Yes.

O Vüas that accurate?

MR. DíBOISE: Objection.

THE WTTNESS: NO.

BY MR. BATCHELDER:

0 What's inaccurate about it?

MR. DiBOISE: Objection.

THE WITNESS: The operating plan. This was a

form of operating ptan that was supposed to be created

at the time provided for in the provisions that are

inside this document, which didn't trigger until

emergence from re-examination.

BY MR. BATCHELDER:

O Is the first sentence on page 263 accurate of
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the operating plan that was to go into effect upon

emergence from re-examination?

MR. DiBOTSE : Ob j ect j-on .

THE WITNESS: I believe I've answered that.

This was a let me try it in a different word a

place hol-der as to format for the actual operating plan

that had not been developed, because it was not

necessary until after emergence from re-examination.

BY MR. BATCHELDER:

O There is a reference here to Hotel Video On

Demand.

Has SightSound communicated to proprietors of

Hotel Video On Demand a belief that they are infringing?

MR. DiBOISE: Hold on a second.

You can answer "yes" or ttno" or "f dontt know. "

THE VüITNESS: NO.

BY MR. BATCHELDER:

a Has SightSound

A May I ask for a clarification? Are \^/e talking

about I misunderstood your your sentence or

your question, because I thought \^/e were referencing

this moment in time of this document. Could you re-ask

t.hat question? Did you mean in the arc of all time?

O That's what f meant.

A f do not know.
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O Has Sightsound ever communicated to Microsoft a

belief that Microsoft infringes any of the

patents-in-suit in this matter?

A Yes.

A And what activities of Microsoft has SightSound

communicated to Microsoft that Sightsound believes are

infringing?

MR. DiBOISE: Objection.

THE VTITTNESS : I should clarif y. I don' t know

if we communicated that they are infringing. I'm highly

confident that we communicated that we did not grant

them a license for any of their Zune products or

marketplace, for example. So as to an affirmative

statement that they are infringing, that's that's the

purview of our patent and legal -- patent lawyers and

and but I think Microsoft is well a\,vare of the

SightSound patents and was made av/are and with proper

notification when they launched various products and

services.

BY MR. BATCHELDER:

O What time frame is associated with those

communications ?

A 2004.

A Nothing recent?

A I don't know.
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a rf there

t.hose

had been recent communications with

subjects, would you expect to knowMicrosoft on

about them?

A No.

0 Why not.?

A Because our parLner in this venture is General

Electric, and f can't know all interactions that Generaf

Efectric has with Microsoft, MSNBC, etc. There are

Ìarge companies with multiple linkages.

a Has Sightsound communicated to LodgeNet that

Sightsound believes LodgeNet has infringed any of the

patents-in-suit ?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know.

BY MR. BATCHELDER:

O Has Sightsound approached LodgeNet to take a

license to any of the patents-in-suit?

MR. D1BOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O Are you aware of any communj,cations not

invoJ-ving attorneys about whether LodqeNet practices any

of the patents-in-suit?

MR. DiBOISE: Hofd on.

Obj ection.
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THE VùITNESS: f am not.

BY MR.

O

t it led

BATCHELDER:

If T could

"Schedule 2.\

ask you

, List

to turn to page 2'79, this is

of Encumbrances. "

Do you see that?

A I do.

O Do these encumbrances stilf exist?

MR. DiBOISE: Objection.

THE WITNESS: T don't believe I don't

believe Mr. SchwarLz's does.

BY MR. BATCHELDER:

O Did Mr. Schwartz actually take out a lien on

some SightSound assets?

MR. DiBOTSE: Obj ection.

T don't know.THE W]TNESS:

BY MR. BATCHELDER:

O Did Kenyon & Kenyon take out a lien on

Sightset.'s SightSound's assets?

MR. DiBOISE: Objection.

THE VüITNESS: I don' t know.

BY MR. BATCHELDER:

O If you fook at the next page, Page 280 of that

Exhibit I25, you will see a letter from Kenyon & Kenyon

referríng, in the second paragraph, to extending the

deadline on foreclosure of the lien.
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Do you see that?

A Yes.

0 And in the next paragraph, it refers to having

an option to, among other things, 10 percent of the

income received by Sightsound under its agreement with
1rUL.

Do you see that?

A Yes.

a And what agreement with GE is it referring to?

MR. DiBOISE: Objection.

THE WITNESS: f'm not the lawyer, but it is my

understanding that this this substantiaf document

required, ât the moment of the closing, for lienhofders

of Sightsound to stand still, if you wil1, in

anticipation of the patents re-emerging emerging from

re-examination, and so that's that's my general

understanding. The agreement is not to move on on

any outstanding outstanding obligations.

BY MR. BATCHELDER:

understandíng that Kenyon & Kenyon,O Isit your

within connection

on 10 percent

its agreement

MR.

this transaction, now has an optÍon

SightSound underof the income received by

with GE?

DiBOTSE: Obj ection

No.THE WITNESS:
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BY MR. BATCHELDER:

O And how is what I just said inconsistent with

your understanding?

MR. DiBOISE: Oblection.

THE VüITNESS: Time frame has passed.

BY MR. BATCHELDER:

0 Vriould you explain?

MR. DiBOISE: Objection.

THE WITNESS: The it's my understanding that

they do not currentl-y hold the 10 percent option right.

BY MR. BATCHELDER:

O And what resulted in that change in

circumstances?

A The time the time frame had passed.

A What time frame?

MR. DiBOISE: Objection.

THE WITNESS: My recolfection that there's a

there was a specific period of time after emergence from

re-examj-nation and that that that triggered their

requirement to decide whether to exercise their optlon

or not, and that time frame has passed.

MR. BATCHELDER: f see.

O If I coul-d ask you to turn to page 290, this is

a page with the heading "Collaborative Approach to Value

Creation. "
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A Yes.

O The second bul-l-et point on this page refers to

the nonrevenue-generating e-conmerce patent portfolio.

Do you see that?

A Yes.

a Is that a reference to the patents-in-suit?

MR. DiBOISE:

THE WITNESS:

MR. BATCHELDER

Obj ection.

I think so "

: Why don't we take a quick

break.

THE VüITNESS : Okay.

THE VIDEOGRAPHER: Off the record at 10:17.

(Recess taken. )

THE VIDEOGRAPHER: On the record at 70:26"

(Exhíbit 206 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: f've had marked, as

Exhibit 206, a document spanning the Bates range

STI-13552 through 13633.

a Do you recognize this document?

A Yes.

O What do you recognize it to be?

A Registration Form S-1.

O Was this filed by SightSound with the

Securities and Exchange Commission?
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MR. DiBOISE: Objection.

THE WITNESS: I don't remember.

BY MR. BATCHELDER:

O Did SightSound file an SK -- or, excuse

with the Securities and Exchange Commission?

A f know it l¡/as in I don't remember.

but

Itre, S-1

I know

it was in preparation,

offering was withdrawn

I don't know.

I can't recal1 when the

whether it was not submitted.or

O Was this generated on or about Apriì- 20th,

2000? That appears to be the date on the top.

A Okay.

MR. DiBOISE: Objection.

BY MR. BATCHELDER:

a Was it generated on or about that date?

A It appears to have been.

A Okay. And did you review this document for

accuracy?

MR. DiBOISE: Objection.

THE WITNESS: I don't recall that.

BY MR. BATCHELDER:

O What was role in its

A

O

content ?

Meetings

Did you

your

with

have

investment

any role in

preparati-on, if any?

bankers.

actually creating the
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A f would characterize it as being interviewed by

the investment bankers.

O Did you draft any content?

A I don't believe so.

O Did you edit any of the content?

A I don't think so.

O If I could ask you to turn to the page ending

in 556.

A Yes.

A The last paragraph reads: We are a

development-stage company and have experienced net

fosses since our inception in 1995. We intend to invest

aggressively to implement our strategy and expect to

continue to incur net l-osses for the foreseeable future.

Do you see that?

A I do.

O Was that accurate at the time?

MR. DiBOISE

THE VüITNESS:

Obj ection.

I think that's a

the lawyers to put that kind of

such as this.

BY MR. BATCHELDER:

A The question is: Is it

or was it as of the time, April

A I don't know.

J-anguage

requirement ot

in a document

an accurate stat.ement,

2000?
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MR. DiBOISE: Objection.

BY MR. BATCHELDER:

the

O So you are not sure one v/ay or the other?

A Well

MR. D1BOISE: Objection.

THE WITNESS: f can't speculate as to what

lawyers wanted "foreseeable future" to mean.

MR. D1BOISE: You shoufd read the question if

can't understand it.

MR. BATCHELDER:

you

BY

ask you to turn to the page

" Summary Financial- Data . "

any reason to believe that

at the time?

endinga

in 558,

If I coufd

it's titled

Do you have these

data were inaccurate

MR, DiBOISE:

THtr I^]ITNESS

period was $8, 773, 000

0 It fooks like the net loss associated with that

Re¡ $8, 713,250.

BY MR. BATCHELDER:

O Looking at the right-hand column, it addresses

the period August 1st, 1995 through December 3lst, 1999-

Do you see that?

A Yes.

O And it refers to August 1st, 1995 as inception?

A Okay.

Obj ection.

No.

CXCUSE
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567,

Is that your reading of it afso?

A Yes.

a rf r

please,

there' s

can ask you to turn to

about three-quarters of

a paragraph beginning:

the page ending in

the way down that

We currentlyPa9e,

derive

Do you see that?

A Yes.

O The first sentence in

currently derive substantially

the rental and sal-e of movies,

continue.

Do you see that?

A Yes.

A Was that accurate at

that paragraph reads: We

all of our revenue from

and we expect this to

the time?

MR. DiBOISE: Objection.

THE VüITNESS: As to the distribut.ion strategy.

BY MR. BATCHELDER:

O As to the distribution strategy, the answer is
..^^aycÞ:

A Yes.

a VrThy was it that as of April 2000, SightSound

had derived and expected to continue to derive

substantially alt of its revenue from the rental and

sale of movies as opposed to audio signals?
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on the content on

BY MR. BATCHELDER:

O Vlould you

Obj ection.

As to distribution, it u/as based

site.

elaborate on that answer

Obj ection.

There were more video recordings

MR. D1BOISE:

THE VIITNESS:

our

MR. D1BOISE:

THE VüITNESS:

than audio recordings.

BY MR. BATCHELDER:

A rs

developing

MR

THE

that because SightSound had invested more in

its video content than audio content?

DiBOISE: Objection"

WTTNESS: NO.

BY MR. BATCHELDER:

O Vühat is the reason?

MR. DiBOISE: Objection"

THE WITNESS: Vüillingness of the copyright

holders.

BY MR. BATCHELDER:

O If you look at page 562, you will see there's

a a paragraph followed by a series of buflets that

begins about a third of the way down the page begins:

Many of our current and potential competitors have

substantial advantages over us.

Do you see that?
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A I'm sorry. Where are you?

O I'm on the page ending 562.

A Okay.

A And about a third of the way down, there's a

set of bullets, the first being: Longer operati-ng

histories.

A Yes.

O So I'm looking at the sentence right over that

list of bullets. The sentence reads: Many of our

current and potential competitors have substantial

advantages over us.

Do you see that?

A Yes.

O And then it Ìists some of those substantial-

advantages. It lists five of them. One is: Longer

operating histories.

Do you see that?

A Yes.

O Do you agree that that \,vas a substantial

advantage of Sightsound's competitors over SightSound?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O The second reason listed is: Significantly

greater financial, technical, and marketing resources.
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Do you agree that that was a substantial

advantage of Sightsound's competitors over SightSound?

A Yes.

MR. DiBOISE: Objection.

BY MR. BATCHELDER

O The next advantage l-isted is: Greater brand

name recognition.

Do you agree that that was a substantial

advantage of SightSound's competitors over SightSound?

MR. DiBOISE: Objection.

THE VüITNESS: YCS .

BY MR. BATCHELDER:

O The next advantage listed is: Larger existing

customer basis.

Do you agree that that was a substantial

advantage of SightSound's competitors over SightSound?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

O The final advantage listed is: More popular

content.

Do you agree that that was a substantial

advantage of Sightsound's competitors over SightSound?

A No.

A Why not?
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A Circa ApriL 2000, more popular content was not

widely available through any competitor.

O Do you have an understanding as to how that

phrase became a part of this list if your perceptíon is

correct ?

A Because lawyers make us put risk factors in all-

these documents.

A If f could ask you to turn to page 564, there's

a heading at the top "VrJe are Dependent on Software

Developed by Third Parties. "

Do you see that.?

A I do.

O The sentence under that says, Vüe currently

depend on Mi-crosoft's Windows Media Technologies and

Windows Media Rights Manager software for our video and

audio compression and encryption capabilitíes.

Do you see that?

A Yes.

O Was that accurate?

A I don't know.

O Could I ask you to turn to the page ending in

599. At the top 1t's titled "Executive Compensation,"

and there is a sum.mary compensation table.

see that tabfe?Do you

Yes.A
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O Do you have any

the financiaf information

reason to doubt the accuracy of

A No.

A Looking

you believe that

salary and other

'98, and '99.

A T guess

rdas the Executive Compensation

a salary of $187,500, and then

in that table?

at the entries corresponding to you, do

those are accurate recitations of your

compensation during the years 1991,

O You don't have any reason to doubt it as you

sit here?

A No, I don't.

A Okay.

MR. D1BOISE: We need a quick break to speak

with the witness about a matter of privilege.

THE VIDEOGRAPHER: This is the end of Disc 1.

Off the record at 10:39.

(Recess taken. )

THE VIDEOGRAPHER: This is Disc 2 of Scott

Vofume Disc 2, Volume 2 of Scott Sander.

On the record at 10:43.

BY MR. BATCHELDER:

O Mr. Sander, wê left off on Exhibit 206" One

l-ast entry f want to ask you about on page 599. This

page -

2001 ,

7999, yoü

of other

For

$100

have
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annual compensation.

Do you see that?

A Yes.

0 What was the other annuaf compensation?

A I don't recal-l- .

(Exhibit 201 was marked for identification by

the Court Reporter. )

THE WITNESS: Thank you.

MR. BATCHELDER: I've had marked, as

Exhibit 20'1, a document with the Bates range SST-7870

through 1816.

0 Do you recognize this document?

A Yes.

A Vùhat do you recognize it to be?

A The Settlement Agreement between SightSound

Technologies and BeMusic.

O Is that your signature on page 875?

A Yes.

O Vüere you Sightsound's principal negotiator?

A No.

O Who was?

A Our patent lawyers.

O What role, if âûy, did you have in the

negotiation of this Set.tlement Agreement?

A Strategic.
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O Did you have any role communicating wíth the

other side?

A r did.

O

A

Would you

I believe

describe that role

\^/e were T believe we met

Obj ection.

how to deal with this, and I

MR. DiBOISE

I don't know

apologize to Vou, but I know that f'm going to assert an

instruction here, but he's not answering your question,

so f don't know how to handle this, Jim, and I'm just

being candid with you. He's about to discuss a

mediation session that is subject to privilege" And if

I'm wrong, could you ask him if that's what this was

about so I can get the record straight?

MR. BATCHELDER: Sure.

O I don't I'm not asklng you about the content

of any mediation session, but if you participated in a

mediation, you coul-d say that much, I think, on the

record.

A r did.

O Okay. Beyond participating in a mediation

session, did you have any other role in connection wit.h

the settfement of this matter?

A No.

O Okay. When you signed the agreement, did you
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believe you understood its terms?

A Yes.

a It appears, in Provision 2,

$3,300,000 payment to SightSound.

Did that payment get made?

A Yes.

that there \^/as a

a How did you

MR. DiBOISE

VüTTNESS:

come to that number?

Obj ectíon.

I'm not f don'tTHE

can discfose

think that I

that numberhow I

because it was us

how we came to

lawyers maklng

to the extent that that

attorney-client

not to reveal in

came

and the

MR. DiBOISE: So

question requires you to disclose

information, I woufd admonish you

ans\^/er to that questíon.

Do you understand that?

THE VüITNESS: f do.

MR. DiBOISE: Okay. Now,

did you come to that number, and I

means by "you, tt so

MR. DiBOISE: To the extent

answer to that question lnvolves the

he's asking you how

don't know what he

THE VùITNESS: I didn't come to that number

BY MR. BATCHELDER

O What was the the basís for that number?

that that the

revelation of
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communications you had with counsel,

you not to reveal such consultations

I woufd admonish

with counsel in

response to

Do

THE

THE

that question.

you understand that admonition?

WITNESS: Yes.

DiBOISE: Can you answer the question?

WITNESS: NO.

MR. DiBOISE: I instruct you not to answer on

the basis of work product and attorney-client

communication.

BY MR. BATCHELDER:

O Are you going to follow that instruction?

A f am.

a Was there communication between SightSound and

BeMusic about the basis for the calculation of

$3,300,000?

A Yes.

MR. D1BOTSE: Objection.

BY MR. BATCHELDER:

O And woul-d you please summarize those

communicati-ons .

A No.

MR. DiBOISE: I -- T'm just smiling. Let the

record reflect that I believe the witness is, again,

being asked to provide attorney-client information in

MR
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response to the question.

The "you" means you. It doesn't mean

question said SightSound.

it didn't.

first question.

SightSound.

THE WITNESS:

MR. DiBOISE:

THE WITNESS:

MR. DiBOISE:

The

No,

The

The second

can only I can only respond to

questions that are asked to you,

questions that are asked to you.

question didn't, so I

object to the

so please ans\^/er the

MR. BATCHELDER: To to be cl-ear, Mike,

Mr. Sander is right, that my -- my question was directed

to communication between Sightsound and the other side

in this negotiation, BeMusic.

MR. DiBOISE: Then if that's true, then I would

object and instruct on the basis that the question calls

for attorney-client information.

MR. BATCHELDER: How could it be

attorney-client if j.t's communication between two

adversariaf parties?

MR. DiBOISE: Because he didn't have the

communication. He only knows about it from the

conversations with counsef. That's why I'm trying to

to navigate when you say "you, " whether you are talking

about him or you are talking about SightSound.
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MR. BATCHELDER: Welf, if if his counsel

communj-cated something to BeMusic and then passed along

to Mr. Sander what \,vas communicated, that that

doesn't make it that communication between the two

adversaries privileged. The fact that a lawyer

delivered the message about what was said between the

two adversaries doesn't make it privileged.

MR. DiBOISE: I don't know that I necessarily

agree with that, but I don't believe that's what your

question was asking him to tell you.

MR. BATCHELDER: It's what I'm intending to get

to, so ]et me start over and let's make a cl-ear record-

O My question is about communications between

SightSound and BeMusic in connection with the

negotiation of the Settfement Agreement that is

Exhibit 201.

Do you understand that, Mr. Sander?

A No.

A What's unclear?

A f don't know if you asked me a question-

O I'm about to. I'm ¡ust saying' are you with me

so far?

A Yes.

O Okay.

A You guys invented the rules. I'm just
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O So my question is: As to those communicatj-ons

between SightSound and BeMusic, what was communicated

about the basis for the $3,300,000 payment that is set

forth in Provision 2 of the Settfement Agreement?

MR. DiBOISE: If the only information available

to you to ans\^/er this quesl-ion is the resuft of

communications with your counsel, I would instruct you

not to ans\¡ier the question.

Do you understand that admonition?

THE VüITNESS: I do.

MR. DiBOTSE: Can you answer the question?

THE VüTTNESS: NO.

MR. DiBOISE: I instruct you not to answer.

BY MR. BATCHELDER:

A Are you going to follow that j-nstruction?

A I am.

MR. BATCHELDER: And for the record, I think

that's an improper instruction for the reasons I've

stated. I don't think that information is privileged.

O Did BeMusic communicate to SightSound in

connection with the negotiations over the Settl-ement

Agreement what its past sales had been in connection

with the conduct that l^ias being accused of infringement

in that matter?

A Yes.
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a And what did it convey in that regard?

MR. D1BOISE: Objection.

You can ans\,ver if you know.

THE VüITNESS: Its past sales.

BY MR. BATCHELDER

O

its past

A

O

A

O

What numbers did it convey in connection with

safes ?

I don't recafl specifically.

Did it convey those numbers in writing?

I don't know.

Can you provide me an estimate?

A Yes.

O Vùhat's your estimate?

MR. DiBOISE: Wel1, I befieve that that

information is subject to confidentiality restrictions

regarding between SightSound and the parties to the

Settl-ement Agreement. And while we would be willing to

fet the witness answer the question, we have to be

respectful of their rights and consider that

information in considering that information

confidential to the other signatories to this agreement,

and I have to instruct the witness not to answer the

question on that basis.

BY MR. BATCHELDER:

O Are you going to foll-ow that instruction?
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A Yes.

MR. BATCHELDER: For the record, I also believe

that that instruction is improper.

O Is there any information that you can provide

to me today, Mr. Sander, about the basis for that

$3,300,000 figure in Provisj-on 2 of Exhibit 201?

MR. DiBOISE: To the extent that that an

answer to that question would invol-ve your discussions

with counsel about how the numbers and settlement was

achieved, I woul-d admonish you not to reveal such

information in answer to the question.

Do you understand that admonition?

THE Vüf TNESS : I do.

MR. DiBOISE: Can you ans\^/er the question?

THE WTTNESS: NO"

MR. DIBOISE: I instruct you not to answer on

the basis of attorney-client information and work

product

BY MR. BATCHELDER:

Do you intend to follow that instruction?

I do.

MR. BATCHELDER: I also disagree and object to

that :-nstruction.

MR. DiBO]SE:

obviate this.

hlhat so let me just try to

O

A
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What what is it that you are after? I iust

don't I just don't want to be I'm trying to be

very careful and not waive anything, but if you if

you just tetl me what information you are seeklng,

perhaps we can get it to you.

MR. BATCHELDER: Welf, âs I've said, my broad

questj-on is: Vùhat's the basis for the calcufation?

MR. DiBOISE: It was a percentage of the

revenue on the downl-oads.

MR. BATCHELDER: Okay. WeIl, Mr. Sander hasn't

been able to tell me that.

MR. DiBOISE: Right, because he didn't

negotiate the agreement, and the only reason he knows of

it is through negotiations with counsef.

MR. BATCHELDER: Again

MR. DiBOISE: I mean discussions with counsel.

And -- and I do and I understand your point, but I

don't know how you dance on the head of that pin in

terms of whether it was a factual discussion between us

and the other side or it was a revelation to Mr. Sanders

(sic) of our thlnking about how we would get to an

approprlate number in the settlement, and I just don't

know how to define divine the navj-gate that route

to give you the answer.

MR. BATCHELDER: Well, âs T said, I -- I
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bel-ieve that we are entitled to that

Sightsound refuses to disclose it in

think that has ramifícations, and we

take it from there.

information, and if

in deposition, I

wil-l- just have to

Next, please.

(Exhibit 208 was marked for identification by

the Court Reporter. )

MR. D1BOISE: Vlell, not to belabor the point,

you are asking the witness that question not not

SightSound that question.

MR. BATCHELDER: f'm asking the witness that

question. He's the one being deposed.

MR. DiBOISE: Correct.

MR- BATCHELDER: f've had marked, as

the Bates-stampedExhibit 208, a document bearing

ALLEN 1062 through 1061.

O Have you seen this document before?

A Yes.

O What do you recognize it to be?

A All-en & Company projections.

O Were these projections done at SightSound's

behest ?

A Yes.

A For what purpose?

A Aflen & Company was our investment banker at
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the time.

O Understanding that Alfen & Company was your

investment banker, for what purpose did SiqhtSound ask

AII-en & Company to generaLe Exhibit 208?

(Discussion off the stenographic record. )

THE WITNESS: Could you repeat the question

after all that?

BY MR. BATCHELDER:

O What \^/as for what purpose did SightSound ask

Allen & Company to generate Exhibit 208?

A I don't know that we asked Al-len & Company to

generate it.

a Do you have an understanding as to why it I,{as

generated?

A Yes.

O Vùhat's your understanding?

A That Al-fen & Company wanted to represent us in

potential- interactions with potential J-icensees,

partners, investors, purchasers.

O And this \ivas generated April 2004, in your

understanding?

A It appears to be.

O If I coul-d ask you to turn to the page ending

in 163 excuse me, 1063, you wiff see at the in the

upper left-hand corner it says, SightSound Technologies

10

11

I2

13

74

15

I6
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79
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e-conìmerce patents f inancial model.

Do you see that?

A

a

A

licensing

O

A

O

part ies ?

A

O

Yes.

Vühat

AlIen

\^ras the financial modef ?

& Company's modeling and projections of

revenue -

Did you

T don't

review these projections at the time?

recaIl.

V'iere these prolections ever sent to third

f don't know.

Were any Allen & Company projections sent to

third parties?

A I don't know.

O Have you

determine whether

understanding or

A Comports

a Yeah.

ever analyzed the

or not it comports

opinions ?

with my understandings or

data on page 1063 to

with your

opinions ?

A No.

O Looking again on page

Allen & Company v/as projecting

$161. B million.

fs that your read of

A Yes.

1063, in the year

licensing revenue

201L,

of

thls?
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a And what r/\¡as SightSound's J-icensing revenue in

2OLI?

A The

revenue Itm

so I -- I can't

'L2.

in 2000 I can't recalf when

sorry,

recall-

the Napster revenue was

whether that was 20II,

the N2K

real i zed,

' 10, or

O Other than the Napster

your anS\^/er just nowf \^/as thefe

candidate forrevenue

'10?

A

that is a

revenue referred to in

any other licensing

inclusi-on in 20II or

No.

O 2005, the entry is for licensing revenue is

8.5 mí]1íon.

Do you see that?

A Yes.

O And what was Sightsound's licensing revenue in

2005?

A Zero -

O In 2004, the estimate is 2.4 million.

Do you see that?

A Yes.

a And what was Sightsound's licensing revenue in

200 4?

A Zero -

I'm sorry.
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O Did you have a comment?

A Yes.

O What would you like to say?

A And I can't recall the the timì-ng of the

BeMusic licensing revenue or Settl-ement Agreement. That

\^/as around it might have preceded that.

O Might have preceded what date?

A 2004. No, it doesn'L appear to. So then I

have no reason to doubt the that there was revenue in

2004 of $3.3 million.

O Do you believe there was in 2004?

A Yes.

MR. BATCHELDER: Counsef, I'm going

two copies of this because it's already been

Exhibit 36.

O I've handed you a document that, âs

been marked as Exhibit 36, and it spans the

SST-2I9L1 through 21942.

Have you seen this document before?

A No.

0 Do you have an understandíng

that, please.

to hand you

marked as

T said, has

Bates range

wefl-, strike

to the paqe ending

it's titled

Tf I could ask you to

it's the second page

and Concl-usions. "

turn

tnin 9I9

" Summary
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Do you see that?

A Yes.

O The first sentence

evafuation to determine the

company' s

reads: Management conducted

fair market value of the

as of December 31st , 2070.

see that?

accurate ?

know.

SightSound

the fair

woufd

LePore would

A

A

as sets

Do you

Yes.

fs that

I don't

O Do you have any reason to doubt that

management conducted evaluation to determine

market value of the company's assets as of

December 31st, 2010?

A Yes.

a What's your reason to doubt. it?

A I did not participate in it, and I

consider myself management.

O Can you think of a reason whY Alex

have written that if it weren't true?

A Yes.

O What reason?

A He would have assumed that it was his purview

and responsibility and not soficited my participation.

O So your take is that Alex LePore undertook this

evaluation?
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A Yes.

O If I could

that same page 9I9

there's a paragraph

"Accordingly" ?

A Yes.

O

that DMT

nominaf

ask you to turn to the bottom of

within Exhibit 36, you will see

that begins with the word

the fact

had a

And j-t reads: Accordingly, based on

determined that the patent portfolio

value in 2005.

Do you see that phrase?

Yes.

Is it accurate

A

a

patent

A

a

port folio

BY MR.

O

patent

and the

portfofio had a

I don't know.

fs it your understanding that the patent

referenced there includes the patents-in-suit?

MR. DiBOISE: Objection.

THE VùITNESS: Referenced in yes.

BATCHELDER:

phrase is: DMT determined that

that DMT determined that t.he

nominaf value in November 2005?

value in November

the

2005,

A

a

So that

port fol io

validity

Do you

Yes.

Had DMT

had a nominal

of the patents

see that?

remains uncertain

determined that the vafidity of the
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patents remains uncertain?

MR. DiBOISE: Objection.

THE WITNESS: I don't know

BY MR. BATCHELDER:

a Are you aware of any

that subject?

A No.

O That sentence goes on

communications with DMT on

to say

beensentence on page 9I9 that we have

Management bel-ieves that as of the

that the fair market value of the company's assets ís

equal to its unadjusted book value of çL,028.

Do you

Yes.

Is that

I don't

see that?

accurate ?

know

that is, the

date

reading

of the

A

a

A

O

A

O

reference

Do you have any reason to doubÇ it?

I don't know.

You see in the paragraph above that,

to the Sightsound/DMT agreement and

merger,

there's a

the

earfier.50 percent participatj-on that you referenced

Do you see that?

A Yes.

a In the phrase that v/e

is, the phrase that says, "the

\^rere just reading, that

value of the company's
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assets is equal to its unadjusted book value of çI,028,"

is it your understanding that the phrase "the company's

assets" j-ncludes Sightsound's interest in the

Sightsound/DMT agreement?

MR. DiBOISE: Objection.

THE VüITNESS: Yes.

BY MR. BATCHELDER:

O Have you had any conversations with AIex LePore

about this valuation report?

A No.

A Have you had any communications with Alex

LePore regarding v/hy he undertook this valuation?

A No.

a Vùas it within his set of duties and

responsibilities to do so?

A f don't know.

(Exhibit 209 was marked for identification by

the Court Reporter. )

THE

MR.

f tve

REPORTER: 209.

BATCHELDER: 209, you said? Thanks

with the Bates

had marked, as Exhibit 209, a document

range SST-20567 through 20513 titled

"Settlement Agreement. "

O Do you recognize thís document, sir?

A Yes.
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O What do you recognÍze

A A Settfement Agreement

Technologies and Napster.

O Is that your slgnature

A Yes.

O VrJere you the principal

SightSound in this agreement?

A No.

O Who was?

A It was a team.

O Did you have any role

A Yes.

O Pfease describe

it to be?

between SightSound

on page 573?

negotiator for

in the negotiation?

your rofe.

members of the team.

a more particufarized

as as compared to the other

A I was one of the

O Can you provide

description of your role

team members?

A Yes. My role was distinct from the other

members of the team because I was afso a defendant in a

counterclaim personally.

O So what you have told me is that you were a

team member and you were a defendant.

What I'm trying to get to is: What was your

role in the negotiation; that is, what job functions did

you pursue in the negotiation?
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A Developing settl-ement strategy.

O Did you have a communication role with the

other side?

A Yes.

O Please describe that.

A It was in mediation.

A Outside of mediation, did you have any

communication rol-e with the other side?

A Yes.

O Pl-ease describe that.

A Vüe went back and forth negotiating the price of

the settlement.

MR. DiBOISE: As part of the mediation or

out- outside the mediation? And by "outside the

mediationr" we're not mean we don't mean that it was

in the actuaf conference room. If the discussions

continued after we broke from the conference room'

that's still within the mediation.

THE WITNESS: Oh, well, then, it was a mediated

process that resulted in this agreement.

MR. DíBOISE: Counsel- is asking you whether or

not you had any discussions with anybody representing

the other side.

THE WITNESS: Yes.

MR. DiBOISE: You understand that? And you
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did, but only in the mediation?

THE WITNESS: Yes.

MR. BATCHELDER: And my question was not just

directed to communications with people representing the

other side but actuafly with the other side.

O Did you speak with the príncipals at of the

defendant in connection with your negotiations outside

the mediation?

A No.

o rf r

first of all,

understood the

A Yes.

O Could

could ask you to turn

let me ask you: Did

terms of Exhibit 209

to paragraph 5 --

you feel- fike you

when you signed it?

1s on page 569.

Are

I ask you to turn to Provision 5, which

you there?

Yes.

that provision is titled "Covenant Not to

A No.

OSo
Sue. tt

MR

Oh, okay.

MR

at page 569

Sue. tt

. DiBOISE: Sorry. Did f misunderstand you?

I thought you meant 6 of the agreement.

. BATCHELDER: All right. So we are looking

and Provision 5 titl-ed "Covenant Not to

a Are you with me, Mr. Sander?
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A Yes.

O I want to share with you my high-level

understanding of this provision and ask whether it

comports with yours.

At a high-level, it appears to provide to

Best Buy a covenant that it wiII not be sued under the

patents-in-suit for past or future behavior.

Does that comport with your understanding?

MR. DiBOISE: Objection.

THE WITNESS: I don't understand -- I don't

know. I mean your high-Ievef no.

BY MR. BATCHELDER:

O Paragraph 5 references the sale or offer for

safe of digital audio content.

Do you see that? It's like the fifth fine

down?

A Yes.

A Is it your understanding that the covenant t.hat

is provided in paragraph 5 applies to Best Buy's future

safe or offer for sale of digital audio content?

MR. DiBOISE: Objection.

And, again, I would admonish you that to the

extent you do have an understanding of any clause in

this agreement that is a resuft of your discussions with

counsef, please refrain from disclosing the content of

SCOTT CHRISTOPHER SANDER 12/79/2012

Page 309

San Francisco
\^/\^r\^/. merrill-corp . com/1aw

77 : 19 :25

II :,19 '" 52

7I:.2I:70

11:20:50

800-B 69-9132
Merrill Corporation

1-I:27:,25

Page 00311



1

2

3

4

5

6

1

B

9

10

11

L2

1)
-LJ

I4

15

I6

I1

1B

19

20

27

aa
¿-L

24

25

any of those

question

Do

THE

MR.

discussions with counsel- in answer to your

answer to this question.

you understand the admonition?

WITNESS: Yes.

DiBOISE: Can you answer the question?

THE WITNESS: NO.

MR. DiBOTSE: Then I wilf instruct you not to

answer the question.

BY MR. BATCHELDER:

O Are you goì-ng to follow that instruction,

Mr. Sander?

A Yes.

MR. BATCHELDER: Again, I think that's an

improper instruction.

MR. DiBOI SE : VüeÌ I , in what waY?

MR. BATCHELDER: f'm asking the witness about

his understanding.

MR. DiBOISE: Right, and f've admonished him

that if his understanding is based on his discussions

with counsel, that he should not reveal t.hat

understanding because it's based on discussions with

counsef.

If he can do so without revealíng those

discussions, he's free to do so, and he's indicated

he can't, So how how is that inappropriate? And

that

ftm
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just trying to see if we can get to a reasonable place

here.

MR. BATCHELDER: I understand. I don't mind

your colloquy, but my belief is if I ask him a question

about his understanding, he can tell me that" I'm not

asking him about the content of communications. If I

had asked him, "What did your counsef tell you about the

meeting?" that woufd be different.

But if he has an understanding and he had that

understanding when he signed the agreement, I think I'm

alfowed to get that.

MR. DiBOTSE: Okay. And just so we are clear,

the basis for the instruction is that if the

understanding is based on discussions with counsel, I

think that is a privileged understanding that he wouÌd

be revealing to you j-n giving you his understanding.

So we are cfear, and I instruct.

MR. BATCHELDER: So we just disagree about

that.

O The $3,100,000 settl-ement payment referenced in

paragraph 2, what was that based on?

MR. DíBOISE: Again, You should be able to

answer that question without and just be careful

about revealing any attorney-client communicatj-ons.

THE WITNESS: It \^/as based on Napster' s
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revenue.

BY MR. BATCHELDER:

O What did you understand its revenue to be?

MR. DIBOISE: You are asking for a number or

his understanding of

MR. BATCHELDER: I'm asking for a

MR. DiBOISE: where it resulted from?

MR. BATCHELDER: a number.

MR. D1BOISE: So we are in the same situation

about the conf .identialíty that's delineated in

paragraph B of Exhibit 209, which seems to me to

prohibit his ability to ans\^Ier that question, and in

order not to vio]ate the terms of the Settlement

Agreement, f'm

question.

going to instruct him not to answer the

I think there's got to

you this information.

MR. BATCHELDER: Before

O Are you going to follow

Mr. Sander?

THE WITNESS: Yes.

be a way for us to get

we go further"

that instruction,

MR. BATCHELDER: All right. Let's talk

offline, Jamie.

MR. DiBOISE: Sure.

MR. BATCHELDER: But I need to get through the
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deposition.

O The covenant not to sue in paragraph 5, \^/ere

there communications between the parties in the

negotiation about what it v/as worth?

A Yes.

a Please describe.

MR. DIBOISE: I thÍnk it's fair to

high-level discu- description of what was

if you were present for Ít.

THE VüITNESS: The settlement was holistic in

give him a

di s cus sed,

pay us on

suing whil-e

infringing

agreement.

were

vafue of a

and you said

and T asked

that it represented Napster's requirement to

their download revenue a quid pro quo of not

not allowing them to re-engage in subsequent

activity, and it \^/as all wrapped up into one

BY MR. BATCHELDER:

O My question was about whether there

communications between the parties about the

specific provision, and that's Provision 5

there were communications in that regard,

you to describe those, and I'm not sure your answer was

aligned with my question.

MR. DiBOISE: Objection.

THE VüITNESS: I'm not sure your question said

specific. Perhaps I misunderstood it.

MR. BATCHELDER: I'Il ask you
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THE WITNESS: I can't

MR. BATCHELDER: I'll- ask you that question

nO\^/.

O Paragraph 5, the covenant not to sue that Ís

set forth in Exhibit 209, were there communications

between the negotiating parties about the value of that

provision?

A No. I don't think that they were unbundl-ed

from the overall- settlement.

0 One answer ago you you mentioned that

part of what you that the Settlement Agreement

accomplishes is not allowing them to engage in ongoing

inf ringi-ng activity.

Did I hear that right?

A No.

a Where díd I go wrong?

A I said re-engage, I belj-eve, or I meant to

suggest re-start infringing activity, because Napster

ceased download sales.

O AII right. And your counsel has already given

you an instruction about Best Buy and what it was

allowed to do going forward, and so I want to be carefuf

to give him a chance to give you an instruction, but I

want to be sure that we have as much of a conversation

as we can.
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covenant of paragraph 5 allow Best Buy to engage in

activity that absent t.hat covenant would be infringing?

MR. DiBOISE: Objection.

To the extent you have an understanding that

you arrived at independent of any discussions and advice

of counsel, feel free to ansl^/er his question. If ,

however, your ans\^/er would require you to afso disclose

the advice and discussions with counsel that you had in

arríving at your understandlng necessary to ans\^/er his

question, f would admonish you not to reveaf those

discussions in answer to your ques- in ans\^¡er to

counsel's question.

Do you understand the admonition?

THE VüITNESS: YCS .

MR. DiBOISE: Can you ans!'/er the question of

your own understanding?

THE VùITNESS: No.

MR. DiBOISE: Then I'll instruct you not to

ans\,ver.

BY MR. BATCHELDER:

O Are you going to foflow that instruction?

A Yes.

MR. BATCHELDER: Okay. And, again, I disagree

wíth the instruction.
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O Vle tal-ked yesterday about the fact that

Sightsound, at least for some period or periods,

included within its offering the service of building for

others a system that woufd allow them to electronically

sefÌ downfoaded video or audio files.

Are you with me?

A I'm with you.

O Did any major studio ever approach SiqhtSound

to ask if it woul-d build them such a system?

A I don't recaff.

A Did any company at aft ever approach Sightsound

to ask if SightSound would build them such a system?

A I don't know.

THE REPORTER: 2L0.

(Exhibit 210 marked for identification by the

Court Reporter. )

MR. BATCHELDER: Where are we?

Exhibit

through

O

A

O

and fet

THE

MR.

)1^

455.

REPORTER: 270.

BATCHtrLDER: f've had marked, as

a two-page document stamped SST-25454

Have you seen this document before?

I don't recall it.

Would you please take a moment to read it over

me know when you are done.
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A

O

do you

A

O

spoken

2000.

all, did

November

A

O

A

I'm done.

Now that you have had a chance to read over it,

recal-f seeíng this before?

No.

You are referenced in this article as having

to the Daily Variety, and this is dated November

Do you have any reason to -- well, first of

you have a conversation with Daily Variety in

2000?

I can't recafl.

Do you have any reason to doubt it?

Yes.

O What's your reason?

A As is standard practice, we had a lot of media

coverage of our company at that time, and so Jennifer

Pesci, who was our communications director, would ask me

for quotes or things fike that, and they would be

conveyed to somebody writing an article, not necessarily

in conversation.

O Did you sometimes have conversation with

journal-ists in this time frame?

A Yes.

O Given that fact, is it and given the fact

that you are quoted in this article, does that suggest
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to you that you had a conversation with Daily Variety

around November 2000?

MR. DiBOISE: Objection.

THE WITNESS: NO.

BY MR. BATCHELDER:

O You think it's more tikely that someone just

made this up?

MR. DiBOISE: Objection.

THE WITNESS: I didn't say that.

BY MR. BATCHELDER:

O f'm asking you.

MR. DíBOISE: Objection.

THE WITNESS: T don't know what's more likely.

BY MR. BATCHELDER:

O The final paragraph on

Exhibit 2L0 has two quotes from

approached by companies around

the cover of

you. One

the worl-d

pa9e

is: We were

and major

woul-d buildstudios in this country and asked if we

a similar system.

Do you see that?

Â Voc

O Did you say that?

MR. DiBOISE: Objection.

THE VüITNESS : I don't recaf f .

BY MR. BATCHELDER:

them

800-B 69-9132
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on that

either one

A

O

A

a

And the next quote is: Vüe wanted to capitalize

demand.

Do you see that?

Yes.

Did you say that?

f don't recall.

Do you have reason to doubt that you said

of those things?

O

A

Yes.

Vùhat's your reason to

The nuance of whether

doubt it?

\^ie approached or were

by companies,

record labefs

studios at this

approached.

O Vüould you explaÍn your answer.

MR. DiBOISE: Objection.

THE VTIITNESS: We \^Iere approached

and we approached the major studios and

or, Do, I stand corrected the major

time frame.

BY MR. BATCHELDER:

A I'm sorry. I didn't understand your answer.

You seemed to correct yourself in the middle, and I'm

not sure I follow. Would you expJ-ain.

A I'm seeking to make the distinction for you

that we \^/ere approached by some companies. We

approached other companies, and this quote muddles the
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fine between those two things

O The final paragraph of this document also has a

quote: Vühile other people were spending their money on

sock puppets, w€ vJere continuing to develop new

products.

Do you

Yes.

Did you

That I

see that quote?

in this context,

contention at the

O What was

but

A

O

A

say

think

that ?

I did say. I don't know if it hras

I do remember that as a point of

time.

the point of contention?

were spending miflions of dol-l-ars onA

Super

things

thought

capital

Companies

Bowl ads for

there was

than goofy

like sock puppets

brand, and they woul-d

and things l-ike that,

sober and serious use

their

a more

use

but we

for

ads for a ftedgling Internet

companfes.

O So given that you remember saying this about

sock puppets, does that increase the fikefihood, in your

mind, that you did, in fact, have a conversation with

someone from the DaiIy Variety around November 2000?

MR. DiBOISE: Objection.

THE VùITNESS: NO.

BY MR. BATCHELDER:
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O Why not?

A As previously stated, it could have been

prepared quotes that went out. I don't remember.

0 Are you saying that the all the quotes that

appear in this document may have resulted from prepared

quotes as opposed to you having a live conversation with

someone?

MR. DiBOISE: Objection.

THE WITNESS: Yes.

BY MR. BATCHELDER:

a The finaf sentence in document 2I0 is: This is

an expansi-on to recognize the interest in those

innovations.

Do you see that?

À Vac

O And did you say that?

A I don't recall.

Exhibit 20L0

In

Exhibit 2I0

that are

connection

O fn connectron with the

attributed

with the

statements

EXCUSC

statements

to you, is

ín a l-ive

an

me.

in

it your

conversation

that were

that are attributed

belief either that you said

or that they \^,rere Prepared

submitted to the media?

them

written quotes

MR. DiBOISE: Objection
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THE VIITNESS: I may have been misquoted.

BY MR. BATCHELDER:

O But you are just not sure as you sit here?

I'm not.

(Exhibit 2II was marked for identifÍcation by

the Court Reporter. )

MR. BATCHELDER: f've had marked, as

2II, document SST-25429 through 25430.

Have you seen this documenL before?

I don't recall.

Would you give it a quick read and let me know

are done.

Exhibit

O

A

O

when you

A

A Yes, f'm done.

O Did you have a conversation with someone from

the Pittsburgh Business Times around December 2000?

A I don't recafl it.

A Does this article reflect some interview that

you participated in?

A My -- my prior answer about it could have been

an interview or Jen Pesci could have provided a

structured series of quotes. It was quite typical for

her to be the buffer and interact with the media. That

was her fulf-time job at SightSound.

O The quotes that are attributed to you in this

document, do you believe that either you said them or
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that they were provided by SightSound's PR department to

the media?

A Yes.

In the middle of the fírst page, it says You

are repositioníng t.he company

l-earned from the movie

a

are quoted

because of

studios.

as saying, W€

things we have

Do you see that?

A Yes.

O What things were you referring to?

A GeneralJ-y, that they were stil-l at that early

stage reluctant to have the copyright released to a

third party.

A It's possible f asked you this already, and if

T did, I apologize, but the strategy of incJ-uding this

in Sightsound's offerings, how long did that last as a

strategy after December 2000?

A Not long, I don't bel-ieve.

O On the bottom of the first page of Exhibit 2II,

it says, Mr. Sander said the decision not to go public

has not proven to be a drawback.

Did you say that?

A T don't know.

a InJas it true?

A I think so.
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(Exhibit 2t2 was marked for identification by

the Court Reporter. )

THE VüITNESS: Thank you.

THE REPORTER.. 2I2.

MR. BATCHELDER: I've had marked, as

stamped SST-L1I35 through 17181.Exhibit 2I2, a document

O Have you

I don't

seen this document before?

A

know.

O Do you have any reason to doubt that this

prospectus was distributed to third parties?

MR. DiBOISE: Objection.

THE VüITNESS: YES .

BY MR. BATCHELDER:

O Vr7hat's your reason?

A As I sit here today, it appears that this is a

draft document. It's not complete, so that woufd give

me reason to believe that it \^/as a draft. May or may

not have ever been utifi-zed.

O If I could ask you to turn to, wit.hin

Exhibit 2I2, page 1I15 titled "Competition," did you

have any hand in writing this paragraph under the

heading "Competition" ?

MR. D1BOISE: Objection.

THE WITNESS: f don't know.

specifically remember it. I don't
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BY MR. BATCHELDER:

0 Do you know who was involved in writing this

paragraph?

A As I sit here today, I don't I don't recalf

this document.

A There's a sentence in this paragraph, starting

four línes down, begins with the word "Additionally. "

Do you see that?

A Yes.

O So it begins with the word "Additionally, " and

it ends: At some time and in some manner.

Are you looking at the same sentence?

A Yes.

A Okay. Have you had a chance to read that

sentence ?

A Yes.

O Was that accurate as of JulY 2000?

MR. DiBOISE: Objection.

THE WITNESS: I don't know.

BY MR. BATCHELDER:

O What are you unsure about?

MR. DiBOISE: Objection.

THE WITNESS: I can't I can't go back and

remember afl of the companies that had said they were

going to the sentence is about announcing. I don't
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know what other companies' announcements were in totaf "

BY MR. BATCHELDER:

O Let me ask you to assume that the sentence is

accurate in describing the Iisted companies as having

entered into or announced plans to enter the

entertainment e-commerce business as of this time, July

2000.

Are you with me?

Ã Vac

O If that were the case; that is, if afl of these

entities had either already entered into or announced

plans to enLer the entertainment e-commerce business by

July 2000, \n/hy has Apple's iTunes Store been more

successful than the offerings of any of these other

competitors in the entertainmenL e-conmerce space?

A Timing.

O Any other reason?

A f don't believe so.

MR. BATCHELDER: I've just been passed a note

that we can expect lunch around 12:30.

(Exhibit 273 was marked for identification by

the Court RePorter. )

THE WITNESS: Thank You.

MR. BATCHtrLDER: 2I2?

MR. DiBOISE: '13.
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MR.

I tve

BATCHELDER:

had marked,

STI-13634 through 636.

O Have you seen

A I don't know.

O Vüoufd you give it

me know

So bad at that.

as Exhibit 2L3, a document

this document before?

I can't recall seeing it

a quick

please.

ir.

read-through and let

A

when you are

Sure. I've

done,

read

O Thank you.

Looking on page 636 in the third paragraph,

there's a quote attributed to you where you say the

music business had become your personaJ, Vietnam.

Did you say that?

A I don't specifical-ly recall saying that, but if

I did, I regret it.

O Do you have a reason to doubt that you said it?

A No.

A In the paragraph on the bottom of the first

page, you see the paragraph beglnning wíth the word

" Despite" ?

A Oh, the first. page. I'm sorry. Yeah. Yes-

O Would you read that paragraph to yourself and

1et me know when you are done, please.

A T already did.

O Okay. Do you believe that that paragraph was
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accurate as of November 2000?

A Yes.

(Exhibit 2L4 was marked for identlfication by

the Court RePorter. )

MR. DiBOISE: Can I jump for 90 seconds? Can I

take a break?

MR. BATCHELDER: You want to take a break?

MR. DiBOISE: Yes, Please.

THE VTDEOGRAPHER: Of f the record at 11":52-

(Recess taken. )

THE VIDEOGRAPHER: On the record at 11:55-

MR. BATCHELDER: I've had marked, as

Exhibit 2L4, document STI-13184 through 13195.

O Do you recognize this document?

A Yes.

A What do you recognize it to be?

A Appears to be a draft of a fetter from me to

Sil-vio Mehta (phonetic) .

O Did you ever send the fetter?

MR. DiBOISE: Objection.

THE WITNESS: I don't remember.

BY MR. BATCHELDER:

O The fetter refers to an upfront payment of

$8, 160, 000.

Do you see that?
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A Yes

O That's not a partì-cularly round number.

A

O

Do

No

Do

the

I

you remember how you came to that. number?

you have any information or understanding

basis \^/as for it?

don't remember it.

AS

to what

O Did you ever convey to Disney any offer using a

number in that ballpark?

A Yeah, I don't I don't I don't remember.

I remember the time frame and the interactions with

Disney, but I don't remember the financial details.

O Did SightSound ever convey an offer to Disney?

A Yes.

O In the falf 2000 time frame?

A Yes.

O Did you prepare this draft that is Exhibit 2I4?

A No.

O Who did?

A Art-.

O The the terms that are seL forth ín your

draft letter, are those terms that you were comfortable

with?

A I don't recall.

O There's a reference to Disney-controlled

A
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subsidiaries

Do

Yes

Vùho

MR.

-- who would that

DiBOISE: You are

in the middle of that ParagraPh.

you see that?

-H

a have included?

asking his understanding;

right ?

MR. BATCHELDER: Yes.

THE WITNESS: I don't know in in its

entirety. Specifically, at that time, wê \^7ere already

interacting with Miramax, which is a whol-ly owned

subsidiary to the Walt Disney Company.

BY MR. BATCHELDER:

O So it woufd have included Miramax?

A I befieve so.

a In your understanding, would it have included

any other Disney subsidiarY?

A Yes.

a Who else?

A I don't know. I mean, to the extent they

existed, it was meant to distinguish from non-Disney or

Disney-af filiated copyright .

0 My question is: Other than Miramax, do you

have ín mind, as you sit here, âûY other subsidiaries

that woufd have been covered?

A In 2000 ? No.
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with what

O Have there been unexpected results

Sightsound has described in this

Hair's invention?

MR. DiBOISE: Objection.

THE WITNESS: I don't understand

as sociated

J-itigation as

being Mr

the question.

BY MR. BATCHELDER:

A I'm referring to well, Yoü are aware that

Sightsound is takes the position in this litigation

that Mr. Hair has invented something, and that thing has

become the sublect of the patents-j-n-suit; correct?

A Yes.

O So the question is focusing on what

Sightsound is describing as Mr. Hair's invention, the

question j-s: Have there been unexpected results

associated with that alJ-eged invention?

MR. DiBOISE: Objection.

THE WITNESS: I don't understand the question.

BY MR. BATCHELDER:

O What is confusing to you?

A Unexpected resufts.

O Are you uncomfortab'le with either one of those

words ?

MR. DiBOTSE: Objection.

THE WITNESS: I'm not uncomfortable. I don't

understand the question.
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BY MR. BATCHELDER:

a In connection with what SightSound alleges to

be Mr. Hair's invention, have there been results that

woufd have been unpredictable before Mr. Hair went to

the party that you described to me yesterday where he

came up with this idea?

MR. DiBOISE: Objection.

THE VTIITNESS: I still don't understand the

question.

BY MR. BATCHELDER:

O What's confusing?

A Pretty much the whole thing. I'm sorry. It's

con- it's confusing.

A The idea that Mr. Hair came up with at the

party, did it ínvofve something more than the

predictable use of prior art elements according to their

established functions?

MR. DiBOISE: Objection.

THE VüITNESS: I still don't understand. I

don't understand the question.

BY MR. BATCHELDER:

A Before Mr. Hair went to his party, did others

try but fail to provide over telecommunication lj-nes

digital audio signals or digital video signal-s in

exchange for money?
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A

O

try but

I don't

Before

know.

Mr. Hair

fail-

went to his party, did others

in entertainment e-commerce?

Object. Objection.

I don't know.

MR

to engage

DiBOIStr:

WITNESS:THE

BY MR. BATCHELDER:

O Have there been entities that, since

practiced Mr. Hair's invention but done so in

was not commercially successful?

MR. DiBOISE: Objection.

THE VüITNESS: I don't know.

BY MR. BATCHELDER:

1993, have

a way that

O

of Mr.

profit ?

A

O

A

actions

No.

Why not?

We had patent

were always in

fs it fair to say that

Hair's invention did not

SightSound' s practicing

yield any commerciaf

l-icense settlements,

exposition of and in

and our

defense of

our patent rights.

A You have described for me a system that was in

place in 1995 and then another system that \^/as in place

between 1998 and 2002.

A Yes.

O Is it your undersLanding that those systems
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practiced Mr. Hair's invention?

A f'm -- I'm not the Patent lawYers.

O Did either of those systems generate a net

profit ?

A From activities related directly to those

systems, flo.

O Does Sightsound contend that its 1995 system

was a commercial success?

A Yes.

O Vrlhat's the basis f or that?

A Proof of concept for the Patents.

O Would you explain your answer, please.

MR. D1BOISE: Objection.

THE WITNESS: We had the patent rights. We

also wanted to operate a business in electroníc conmerce

of audio and video recordings to prove to show the

world.

BY MR. BATCHELDER:

O To show the world that it would be possible to

build a system that practiced Mr. Hair's invention?

A To show the world the benefits of Mr. Hair's

invention.

O I would like to ask you to turn back to the

Rule 30 (B) (6) notice that r/,/e f ooked at yesterday" This

hras Exhibit 711. And if you would turn to Schedule A
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under Topic B, Topic B ís the fact.ual bases for any and

alf secondary considerations or objective indicia of

nonobviousness that you intend to rely on in the action.

Do you see that?

A Yes.

O Vühat are the reference to factual- bases?

A It's my understanding that there

are considerations such as pent-up demand,

Obj ection.

Yes, I think

vaf uabl-e

are there

The ability to

credible

acceptance of the invention, acknowfedgment

and recognition, things of that nature.

O Anything efse?

A Not that f can recall right now.

widespread

and awards

O Let's step through those in turn.

Pent-up demand, what factual bases are you

referring to that fal1 within that category?

A Rampant piracy on the Internet.

O As of what time frame?

A After we practiced the invention, after we had

our demonstration system in '95 and '98.

O Was there pent-up demand before Mr. Hair went

to his party?

MR. DiBOISE:

THE WITNESS:

downl-oaded

advantages

had so many

over physical dístribution

had so many

that it was just a
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matter of revel-ation to people, and then and then

they reaLized, well, this is just a \^/ay better way.

BY MR. BATCHELDER:

O Vùhat facts do you point to in support of the

contention that before Mr. Hair went to his party, there

was a pent-up demand for his invention?

A I don't know specifically, as I sit here today,

the I don't know.

O The second category you mentioned was

acceptance by the industry.

Did I get that right?

A No. I meant the consumer.

A Acceptance by consumers?

A Yeah.

O Okay. And what are the facts that SightSound

relies upon in connection with that category?

A Similarly, the the enumerable points of

of indication that there \^/as rampant piracy because

people recognized the vafue of this new, useful way of

doing it, this better way of doing it.

A This rampant piracy that you are referring to,

what time frame do you associate with it?

A I associate it with it from 1998 tilt today.

O Are there any other facts that SightSound

relies upon in connection with the category acceptance
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by consumers that you referenced?

A Not that I can think of as I sit here today.

O The third category that you mentioned was

acknowledgment and awards.

What facts does Sightsound rely upon in

connection with that category?

A We had tremendous media coverage of our various

demonstrations and innovations, and so there's

there's a a fulf body of of positive media

coverage of SightSound's historic firsts.

O Any other facts?

A Not that I can think of right nov/.

O Has SightSound won any industry awards?

A It was such a nascent industry that awards,

per se well-, for example, w€ \^/ere recognized as by

Yahoo ! lnternet Life in the year 2000 as as a big

spread on most impressive or the most interesting sights

for the year 2000, and we were the first one mentioned

in that litany.

O Was that an award?

A Not like an Academy Award. It was a

recognition, I guess you would call it.

O How many others were included?

A Were included?

O In that Yahoo ! Internet Life.
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A Oh,

remember. I

referenced.

how many others?

j ust know we \^/ere

know. I cantt

the first one

I don't

first

A Are there any other facts in connection with

acknowledgment and awards that Sightsound relies upon in

connection with that categorY?

A As I said, numerous recognition and awareness

and positive media coverage of our successes during that

time. But as I sit here today, I canÌt I can't think

of the inventory of it.

O Aside from positive media coverage and aside

from the Yahoo ! fnternet Life entry, are there any other

acknowledgment and awards that Sightsound refies upon in

connection with that cateqory in support of or in

connection with Topic B of Exhibit I11?

A Yeah, I can't think of I can't think of it.

O So we talked about the three categories you

referenced: pent-up demand, acceptance by consumers'

and acknowfedgment and awards.

Are there any other categories of information

that Sightsound refies upon as factual bases in

connection with Topic B of Exhibit I11?

A Not that f can recall as I sit here today.

MR. DiBOISE: Thank you.

MR. BATCHELDER: What number are we on?

800-B 69-9132
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Exhibit

O

A

O

through

A

a

Exhibit

quotes

do you

THE REPORTER: 275.

MR. BATCHELDER: Thanks.

(Exhibit 2L5 was marked for identification by

the Court Reporter. )

MR. BATCHELDER: I've had marked, as

2I5, Bates No. APPLE 4BB1 9 through 81.

Have you seen this document before?

f don't recalf it " I don't remember it.

If you could just, again, take a minute to read

ir.
Sure. I've read it.

The

2L5,

those quotes j-n an

on your behaff from

that are attributed to you in

believe that you either provided

interview or that t.hey \^rere provided

Sightsound to the media?

A I -- yes.

A If I could ask you to look at in the bottom

of the first page, second-to-Iast paragraph, there's a

quote. It says, They will- be able to do as they please

with the promotional material-. Quote: They could

create the word's most kick-ass Fay Masterson site, end

quote.

Do you see that?

A Yes.

O What did you mean by that?
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A I meant that they could take all of the

material- associated the that particular

a fan site, because all of

access to.

an actor in a movie?

with the

and makeactress in the

the materiafs

will pay to

say. They

the money's

the movie's

succe s s ive

movae

they woufd have

O So Fay Masterson \^/as

A She was.

a And in the paragraph above,

download the movie. How

are free to pass it on to

encrypted dígital- format

encrypted digital format

viewers to pay too.

it says, Viewers

much, Sander won't

their friends, but

oI, excuse me,

wiÌf require

A

Do you

Yes.

see that?

you referring to there about they are

to their friends?

this was the writer.

O What were

free to pass it on

A I bel-ieve

O f see.

So you don't think you that information came

from you?

A I'm sorry. Not to put too fine a point on it,

I thought \,ve were talking about quotes from me.

a This information welf, I'll just read to you

t.he sentence: They are free to pass it on to their

fríends, but the movie's encrypted digital format will
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require successive viewers to pay too.

A Yeah.

Did you provide that information to theO

reporter?

A I don't remember

O Was it accurate in 2000 -- was it an accurate

description of SightSound's system that the encryption

program aflowed copies to be distributed, but ¡ust

didn't allow playback by those other systems?

A No.

O Okay. Can you explain what was inaccurate

about what I said?

O Ismy

confusing?

A Yes.

it was confusing. Do you want

you're saying my question was

O Let me just start over, then'

A Yeah-

a For Sightsound's distributíon system in the

year 2000 when a consumer downfoaded content, did the

SightSound system prevent that content from being

copied, or did it al-low that content to be copied but

just prevent the content from being played back on a

machíne other than that that did the downloading?

A You' re cf ose . Gen- Y€s, generalJ-y. At a

A It \^/as
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high-IeveJ-, I think you're the ansv/er to your

question is yes.

O My questíon was actually a choice, and I want

to make sure I'm understanding you.

A Oh, I'm sorry. I thought it \^ras a statement-

O Let me start over again.

My question ís: For SightSound's distribution

system that existed in March 2000, was it the case that

it didn't prevent the copying of a f ile that \^ras

downloaded, but, rather, it prevented a copied version

to be played back from another machine?

A Yes.

O OkaY.

(Exhibit 216 was marked for identification by

the Court Reporter. )

MR. DiBOISE: Thank You.

MR. BATCHELDER: I've had marked, as

Exhibit 216, document stamped APPLE 4BBB2 through B3

excuse me, through 84.

O Vúould you al-so just take a minute to read this

one over.

A f've read it.

O The second paragraph of Exhibit 216 has a quote

that it attributes to yoü, and is that a quote that you

provided to someone in a conversation?
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A I don't recal-l.

O Is it your understanding that that quote was

either provided in a conversation or provided to the

media through Sightsound's public relations department?

A Yes.

MR. BATCHELDER: All right. Mr. Sander, I have

no further questions for you at this time.

THE WITNESS: Thank You.

MR. BATCHELDER: I need to keep the record open

so that Apple reserves the right to secure information

to questions you coufdn't answer within the scope of

your 30(b) (6) toplcs and also in connection with

disputes that counsel and I had about instructions not

to ansr/ver.

MR. DiBOISE: Thank you.

THE WITNESS: Thank You.

THE VIDEOGRAPHER: This is the end of Disc 2,

Vofume 2 of Scott Sander.

Off the record at 12:26.

(Whereupon, the deposition was concluded at

12:26 p.m.)

-o0o---
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T decl-are under penalty of perjury that the

and correct. Subscribed at

California, t.his day of

2013.

foregoing is true

Signature of the witness
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CERTIFICATE OF REPORTER

I, RACHEL FERRIER, a Certified Shorthand

Reporter, hereby certify that the witness in the

foregoing deposi-tion was by me duì-y sworn to tell- the

truth, the whole truth, and nothing but the truth in the

within-entitled causei

That said deposition was taken down in

shorthand by me, a disinterested person, ât the time and

place therein stated, and that the testimony was

thereafter reduced to typewriting by computer under my

dj-rection and supervision and is a true record of the

testimony given by the witness,'

That before completion of the deposition,

review of the transcript txl \¡ras t I b/as not requested.

If requested, any changes made by the deponent (and

provided to the reporter) during the period aflowed are

appended hereto.

f further certify that f am not of counsel or

attorney for either or any of the parties to the said

deposition, nor in any way interested in the event of

this cause, and that I am not refated to any of the

parties thereto.

DATED t lq-nua-r,f 3r¿, 70 t3
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