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BE IT REMEMBERED that, pursuant to the laws

governing the taking and use of depositions, oû Tuesday,

December II, 2012, commencing at 9204 a.m. thereof, ât

Ropes & Gray, 1900 University Avenue, 6th Floor, East

Pafo Alto, Calífornia 94303, before me, RACHEL FERRIER,

a Certified Shorthand Reporter, personally appeared

ARTHUR ROBERT HAIR, call-ed as a witness by Defendant,

who, being by me first duly s\,vorn, was thereupon

examined as a witness in said action.

APPEARANCES OF COUNSEL

For the Plaintiff and the Witness:

ARNOLD & PORTER LLP
BY: JAMES A. DiBOISE, Attorney at Law
Three Embarcadero Center, JLin Floor
San Francisco, California 94II1
Telephone: 4I5. 417.328I
Email-: j ames. diboiseGaporter. com

For the Defendant:

ROPES E GRAY
BY: CHING-LEE FUKUDA/ Attorney at Law
72L! Avenue of the Americas
New York, New York 10036
Telephone: 2I2.596.9000
Email: ching-lee. fukudaGropesgray.com

ALSO PRESENT: PATRTCIA GUERRERO, Videographer

---o0o---
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EAST PALO ALTO, CALIFORNIA

TUESDAY, DECEMBER LI, 2OL2

9:04 A. M.

o0o---

PROCEEDINGS

THE VIDEOGRAPHER: Good morning.

Here begins Videotape No. 1, Volume 1 in the

deposition of Arthur Hair in the matter of SightSound

Technologies, LLC, versus AppIe fnc. in the

U.S. District Court, Western Division of Pennsylvania.

The case number is 2:I7cv0I292-DVüA.

Today's date is December 11th, 2012. The time

on the video monltor is 9:04.

The videographer today is Patricia Guerrero, a

notary pubtic employed by Merrlll Court Reporting,

San Francisco.

This video deposition is taking place at the

Law Offices of Ropes & Gray, 1900 University Avenue,

East Palo Alto, California.

Counsel-, please voice identify yourse-Lves and

state whom you represent.

MS. FUKUDA: Ching-Lee Fukuda with Ropes &

Gray, representing defendant, Apple.

MR. DiBOISE: James DiBoise with Arnold &

Porter/ represent.ing the witness and the plaintiff.
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THE VIDEOGRAPHER: Thank you.

The court reporter today is Rachel Ferrier of

Merrill Court Reporting.

Would the court reporter please sv/ear 1n the

witness.
.UU(J__-

ARTHUR ROBERT HAIR

calfed as a witness, having been first duly

sworn, was examined and testified as foflows

o0o---

THE VIDEOGRAPHER: Thank you.

Please begin.

EXAM]NATION

BY MS. FUKUDA:

O Good morning, Mr. Halr.

A Good morning.

O Would you just state your fulÌ name for the

record, please.

A Arthur Robert Hair,

a And where do you currently reside?

A In Westl-ake Vil-Iage, California.

O Could I have the full address, please.

A 2009 Channelford Road, Westlake Village,

California 9136L.
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testimony

A

O

A

Thank you.

Mr. Hair, you have given prior deposition

be fore ?

Yes.

About how many times?

Twice.

O Can you tell me describe under what

cj-rcumstances you provided the testimony 1n those two

depositions ?

A What do you mean bY

O What what cases dld You testifY in?

A I testified in the N2K case and this case.

O Okay. Anything el-se?

A Not that I can recaff.

MS. FUKUDA: Okay. I am going to mark, for

purposes of the record, Exhibit II1., a copy of your

deposition testimony in the N2K case, âs welf as the

associated exhibits, and T'm just going to put that in

front of you. I have a coupl-e questions for you

regarding that.

MR. DiBOISE: Thank you.

(Exhibit 111 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Mr. Hair, have you had a chance to review the

a
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deposition testimony that you had given Ín the N2K case?

MR. DiBOISE: Objection.

THE VIITNESS: Can you tell me what you mean by

tt review it " ?

BY MS. FUKUDA:

O Have did -- have you had an opportunity to

read through it at any time in the past?

A An opportunity or did I? because I did not I

did not read through it.

O You've never read through your deposition

testimony?

A Recently or back then?

O At any time.

A I possibly might have read t.hrough it after

this deposition. I can't recall right now.

O Okay. Are you aware of any corrections that

you had made to this deposltion transcript?

MR. DiBOISE: Object objection.

Go ahead.

THE WITNESS: That is a possibitity. I can't

recall right now.

BY MS. FUKUDA:

O Okay. And as as far as yolt know, sitting

here today, is there anything in your prior N2K

testimony that is noL true or inaccurate?

ARTHUR ROBERT HAIR 12/LI/2012
Page 10

San Francisco
\¡/ww . merri I l corp . com/ l-aw

0920'7 202

09:07:11

09:01:27

09:07:35

800-B 69-9132
Merrill Corporation

09:07:48

Page 00010



1

az

3

4

trJ

6

1

B

o

10

11

I2

IJ

I4

15

I6

I1

1B

I9

20

2I

)t

ZJ

24

LJ

MR. DiBOISE: Objection. The question cafls

for him to read through the transcript to be able to

gíve you a present-day answer to that..

Do you really want him to read through it aÌl

and look for anything he wants to change?

MS. FUKUDA: That's not my question.

MR. DiBOISE: Yes, it is your question. LeL's

j ust

MS. FUKUDA:

form, please.

MR. DíBO]SE:

Jamie, let's stick to object.ion to

THE W]TNESS:

BY MS. FUKUDA:

O Okay. Well,

of any inaccuracies in

MR. DiBOISE:

THE WTTNESS:

recaff.

BY MS. FUKUDA:

If you persist in the question

it if you think you can.

I don't recall.

O Okay. But are

MR. DiBOISE:

THE Vü]TNESS:

BY MS. FUKUDA:

a Okay. Do you

you aware of any inaccuracies?

Obj ection.

I don't recal-I.

remember if you could turn

You can answer

sitting here today, are you aware

your prior N2K testimony?

Obj ection.

Sitting here today, I don't
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to I think it's the fourth document in that pile? I

think you're looking at t.he fifth one, so the fourth

document in that pile.

referring

the record

MS. FUKUDA:

MR. D1BO]SE:

"CorrecLion sheet for

September 6-8, 2000, "

Do you recognrze

MR. DiBOISE: So

MS. FUKUDA:

what that document is?

Here, let me

That's okay. The heading

deposition of Arthur Hair

having Production Nos. ST

I just want to state

to it as the "fourth document in the

is really not going to help us find

that

pile" in

it again

IS

may

b,e an tr f 'r 0I23I2 through I4.

Yes. I confirm it's STI 72312

through I23I4.

O Do you see that document?

A Mm-hmm. Yes, I do.

O Do you remember providing any information to be

submitted with this document?

A I don't recall a date or dates or anything like

that as far as doing it. I'm not saying I didn't, f'm

just saying I don't recalt it.

O Do you know who Christopher Reese is?

A Yes, I do.

O Okay. And do you remember whether Mr. Reese

had submitted an errata sheet on your behalf with

ARTHUR ROBERT HAIR 12/77/2012
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respect to any corrections to your deposition testimony

in t.he N2K case?

MR. DiBOISE: Hol-d on, "Yes" or "no. "

THE WTTNESS: f -- I don't recalf, but, again,

f'm not saying it didn't happen.

MS. FUKUDA: Let me just mark, as Exhibit LL2,

a document dated October 27Lh, 2000 from Christopher J.

Reese to Alderson Reporting Company. I apologize that

this is the one copy f have, but you may share that with

your counsel , if you could take a look at that.

(Exhibit II2 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

0 So, Mr. Hair, do you recalf around the time of

October of 2000 whether Mr. Reese had asked you to

review your deposition transcript in the N2K to provide

any corrections for this errata sheet?

MR. DiBOISE: Objection; instruction.

Attorney-cfient privilege, work product.

You don't have to ansh/er that question.

MS. FUKUDA: Are you instructing the witness

not to answer?

MR. DíBOISE: I think that's what I just said.

BY MS. FUKUDA:

O Are you going to follow your counsel-'s advice?

ARTHUR ROBERT HAIR 72/rr/2012
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Yes,

Did

MR.

BY MS. FUKUDA:

O

testimony

MS. FUKUDA:

information, but you

answer,' correct ?

MR. DiBOISE:

BY MS. FUKUDA:

O And you are

advi ce ?

À Vac

O One more

I will.

you provide any corrections to Mr

DiBOISE: Objection; instruction.

A

O Reese

around Oct.ober of 2000 for your deposition

in the N2K?

MR. DiBOISE: Objection; instruction.

You don't have to answer.

a Okay. So just to short-círcuit through this,

sit.tíng here today, are you av/are of anything that's

incorrect in your testimony in the N2K case?

MR. DiBOISE: Asked and answered.

THE VJITNESS: Not that I can recall- .

MS. FUKUDA: You can put that aside for now.

I disagree that that's privileged

are instructing the witness not to

Correct.

goíng to follow your counsel's

question: Do you recall whether your

N2K case \^ras videotaped?

I can't reca]I if it \^Ias videotaped.

deposition

AI

in the

ARTHUR ROBERT HAIR 72/7r/2072
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O Have you ever

your deposition?

MR. DíBO]SE:

MS. FUKUDA:

THE WITNESS:

BY MS. FUKUDA:

O If there l¡Jere

the N2K case, do

I can't

Do you

seen videotape associated with

In the N2K case?

In the N2K case

f do not recafl.

videotapes for your deposition in

A

a

you know who would have

think of who would have

recaff who your counsel

them?

them.

I¡/as in the N2K

case?

A Yes.

O

A

a

A

O

And who was that?

Kenyon & Kenyon.

Any particular lawyer that you remember?

Bill Wells.

Did BiIl WeÌfs defend you during that

the N2K case?deposition in

MR. DiBOISE: Objection.

THE WITNESS: Was he my lawyer?

MS. FUKUDA: At the deposition.

THE VüITNESS: He he was the SightSound

the deposition.lawyer

BY MS"

O

FUKUDA

Okay. So you understand that, today, yoü are

ARTHUR ROBERT HAIR 72/Lr/2012
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stitt under oath to testify?

A Yes.

MR. DiBOISE: From what. deposition?

MS. FUKUDA: Today's deposition.

MR. DiBOISE: Okay.

THE W]TNESS: YCS.

BY MS. FUKUDA:

O Okay. And you understand the general rules of

the deposition. You have to verbal-ly answer "yes" or

"no" to my questions?

A Yes.

O And if you need a break at any time, let me

know. If there's something you need me to clarify, Iet

me know as wefl.

Is that all right?

A Yes.

O Okay. And is there any reason why you can't

testify completely and truthfully today?

A I do not believe so.

MS. FUKUDA: Let me just mark a couple of

Deposition Notices.

Exhibit 113 is Defendant Apple Inc.'s Notice of

30 (b) (6) Deposit.ion to Pl-aintif f SightSound

Technol-ogies, LLC.
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(Exhibit 113 was marked for

the Court Reporter. )

MS. FUKUDA: And Exhibit II4

Inc. ' s Notice of Deposition t.o Arthur

(Exhibit 7I4 was marked for

the Court Reporter. )

MR. D1BOISE: Thanks.

BY MS. FUKUDA:

identification by

is Defendant Apple

R. Hair.

identification by

you understand you are here today

Exhibit 113 in your individual

O Mr, Hair, did

to testify

capacity?

MR

pursuant to

MS.

backwards.

O lt's pursuant

individual capacity?

MR. DíBOISE:

THE WITNESS:

BY MS. FUKUDA:

O Are you here

individuaf capacity in

of Deposition of Arthur

A Yes.

O

corporate

DiBOISE: Obj ection.

FUKUDA: My apologies

response

Hair?

to II4, Exhibit II4, in your

Obj ection.

So what is your question?

to testify

I have that.

today in your

to Exhibit II4, Notice

testi fy

And have you also been designated as

witness on behalf of SightSound to

a
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with respecL to

30 (b) (6) notice?

A Can you

O Sure.

O And have you been

any of the other topics in

MR. DiBOISE: No,

THE WTTNESS: NOt

certain topics in Exhibit 113, the

tell me which topics?

Topics 7, 6, B, 10, and 12.

believe those are the ones.IA

designated with respect to

this notice?

he has not.

that I'm aware of.

BY MS. FUKUDA:

O Okay. Now, yoü understand that there have been

various different corporaLe entities with the name

SightSound over t.he years; correct?

7\ V¿c ] am.r vJ,

O Okay. With respecL to your corporate wiLness

testimony today in response to the 30(b) (6) topics, do

you understand that. you have been designated to testify

on behaÌf of aII the different SightSound entities over

the years?

A Yes, that's my understanding.

O Okay. And you are knowledgeable to testify on

those topics?

A Up until July of 2006.

O And what happened j-n July of 2006?

A I l-eft SightSound.
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O So your corporate testj-mony today will be

limited t.o the time period of July 2006 and earlier?

MR. DiBOISE: Objection.

THE WITNESS: That is my belief.

BY MS. FUKUDA:

a Okay. After you left SightSound in July of

2006, did you continue to have contact with members of

SightSound?

A Yes.

O And did you continue to have knowledge about

Sightsound's various activities after July of 2006?

A Nothing other than what shareholders were

receiving in the mail.

O Okay. Did you after JuIy of 2006, you no

J-onger worked with anyone affiliated with SightSound?

A Up untiJ- a point. There needs to be a

cfarification, because I did rejoin the board of one of

the SightSound entlties. T believe it was in, I

belíeve, 20II?

O Okay. So I -- but for purposes of your

30(b) (6) testimony today, it is limited to July 2006 and

earl ier

MR. DiBOISE: Object

BY MS. FUKUDA:

O is that right?
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MR. DiBOISE: Objection.
1ç .-ru know.f ! y\

THE WITNESS: Again, I believe that's that's

why f'm here.

BY MS. FUKUDA:

O Okay. Vühen you v/ere when you prepared for

your 30(b) (6) testimony today, did you discuss with

anyone what took place at Sightsound aft.er July of 2006

for purposes of preparing you to testify as a corporate

wítnes s ?

MR. DiBOISE: "Yes" or "no."

THE VIITNESS: I do not believe so.

BY MS. FUKUDA:

O In those parts of the deposition where you are

testifying on those five topics, if I ask you a question

that says "you, " what f mean is not just You,

personally, but also you as in the SlghtSound entlty.

A That is my understanding.

MR. DiBOISE: Vüeff, for clarity purposes, I

would like you to identify which questions are

pertaining to the 30(b) (6) notice and whích are

pertaining to the witness in his individuaf capacity.

BY MS. FUKUDA:

O Okay. Vlell-, if you are confused about in which

capacity you are answering, please let me know. I will
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do my best to be cfear that I'm asking for your

testimony as a corporate witness as opposed to an

individuaf capacity.

Is that all right?

A That's all- right.

O In some of my questions today, I may ask you

questions that use the word "communicate" or

"communicationsr " and when I do that, f want you to take

an expansive meaníng of that Lerm to cover all forms of

communications, including wril-ten, oraf, paper'

electronic, and so forth.

Is that afl right?

A That's fine.

O Okay. In preparing for your testimony as a

30(b) (6) witness today, did you have any discussions

with anybody?

A Legal counsel.

a Okay. Can you identify them, please?

A Jamie DiBoise.

O Anyone efse?

A Forgot his name.

O An attorney from Arnold & Porter?

A Correct.

O Okay. Did you have any discussions with anyone

efse in preparation for your testimony today?
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A Not that I can think of.

O And t.hese discussi-ons with Jamie and somebody

else at Arnold & Porter, how long did they last?

MR. DiBOISE: Objection. ft's compound.

THE WITNESS: Rouqhly five hours.

BY MS. FUKUDA:

A When -- which day?

A That would be yesterday.

O Was that an in-person meeting or by phone?

MR. D1BOISE: Objection; compound.

THE WITNESS: One in person, one by phone.

BY MS. FUKUDA:

O Okay. And and the lawyer by phone 1s the

other lawyer, not Jamie; correct?

A Correct.

O Isitaheorashe?

A It's a he.

O Okay. Did you do anything else to prepare that

we haven't covered?

A Not

MR. DiBOISE: Objection.

THE V\IITNESS: Not that I can think of .

BY MS. FUKUDA:

O Now, Mr. Hair, just a couple of foJ-low-up on

your background.
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Who are you currently employed by?

A f am a consuftant for Pense Productions.

O And has your rol-e for Pense changed in any way

since your l-ast deposition in this case?

A No, I do noL believe so.

O Do you have any current affifiations with

SightSound?

MR. DiBOISE: Object.ion.

THE WITNESS: Yes.

BY MS. FUKUDA:

O What is that?

A I am a board member of one of the SightSound

entities.

O Do you know which SightSound entity?

A Off the top of my head, I don't know the exact

way the SightSound entity is described.

O Okay. And this is you have been a board

member of that SightSound entity since 20II?

A I believe that is the case, sometime in 20II.

O Okay. Do you know if it was early or late

20\r?

A I would have to guess, so I -- I don't recaff.

your role on the board of thea And what is

SiqhtSound entity?

MR. DiBOISE: Obj ection
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THE WITNESS: I am a board member.

BY MS. FUKUDA:

O What kind of thì-ngs do you do as a

of SightSound?

A Att.end board meetings.

A Anything else?

A Not really.

O Do you make declsíons?

A Yes.

O Vúhat. kind of decisions do you make

SightSound?

MR. DiBOISE: Objection. May also

discl-osure of confidentlal attorney-client

If you can separate any decisíons

that involve legal device legal advice,

caution you not to reveal those decisions.

were any decísions that you participated in

board member

on behalf of

caII for the

information.

that you made

I woul-d

If there

that did not

invol-ve legal advice, feel free to ansr,^/er the question.

Do you undersLand my instruction?

THE WITNESS: Yes.

MR. D1BOISE: Can you answer the question?

THE VüITNESS: NO.

MR. D1BOISE: Then I instruct you.

BY MS. FUKUDA:

A You can't answer any part of my question even
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at a high-level about the type of decisions you make on

behal-f of SightSound as a board member?

A Based on instruction from counsel, [o.

O Okay. Are you able to tel-l me whether your

decisions are with respect to litigation or business?

MR. DiBOISE: Objection; compound, lacks

foundation.

THE WITNESS: Again, based on direction from

counsel, I can't answer that.

MS. FUKUDA: Yeah, I don't think your counsel

objected on the basis of privilege just now.

O So my question is: Do you make decisions on

behalf of SightSound with respect to litigation or

SightSound business?

MR. DiBOISE: The question is compound, and

he's followíng the instruction that I gave him. If he

can ans\^/er it, he wif 1. If he can't ansl¡/er it, he'f I

abide by the instruction.

THE WTTNESS: I'm abiding by instruction from

counsel.

BY MS. FUKUDA:

O Does SightSound

apart from litigation?

A At this time, I

a How often do you

have any business separate and

do not believe so.

have board meetings?
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A

say two,

O

years, or

They are not

three times a

And has that

routinely scheduled, so I woul-d

year at most.

been the case for

at least since you joined the

the past several

board of

SightSound?

A I believe so.

O Vrlho attends these board meetings for

SightSound?

A Board members.

O Just the board members?

a Yac I believe So.r vu,

O No other entities?

MR. DiBOISE: You mean people?

BY MS. FUKUDA:

O No people affiliated with other entities other

than board members?

A There could be times when counsel was invofved.

Other than that, I can't recall-.

a When you say "counsel, " who are you referring

to?

A A lawyer.

O f understand, but which lawyer?

A Again, I I don't recall which one at in

any specific situation.

O You have no recolfection of who had attended in
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the past as a lawyer during these board meetings?

A Thatrs correct.

O When was the l-ast board meeting you had at

SightSound?

A I don't recall the date.

O Do you know approximately when?

A I believe it was a few months âgo, but f don't

recal-I the specific date.

a Aff right. Mr. Hair, I'm going to ask you a

series of questions ln your capacity as a 30(b) (6)

witness that relates to at least Toplc 1 and may touch

upon some of the other topics, so this is where f would

Iike to make clear that you are not answering;ust as an

individual with individual knowledge but also on behal-f

of SightSound. Okay?

MR. D1BOISE: And just the -- make the record

clear, the witness r^/as prepared through today's date.

There \^ras no cutoff in 2006 in terms of his preparation

on these topics.

MS. FUKUDA: Okay. T guess, let me just

cl-arify that.

Vüith respect to all- five topics?

DiBOISE: Yes.

BY MS. FUKUDA:

MR

O Okay. So, Mr. Halr, you
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MR. DiBOfSE: Subject to the objections that

your topics.were interposed

BY MS. FUKUDA:

by SightSound to

O Mr. Hair, you understand that you've been

designated as Sightsound's corporate witness on these

five topics without regard to any time limit.

Understood?

A That's fine.

O Okay. For your convenience, let me just I

would tike to put the three patents-in-suit in front of

you, and you should feel free to refer to them if you

need to. I woufd like to have them t.here for your

reference.

So it's the '573 patent, which was previously

marked

marked

marked

Exhibit 68;

Exhibit 69;

Exhibit 10.

the '134 patent, which was previously

and the '440 patent, previously

record. )

the three

sometime

(Discussion off the stenographic

BY MS. FUKUDA:

O So, Mr. Hair, you have reviewed

patents-in-suit in their entirety

before, haven't you?

A Yes, I have.

O Okay. What was the most

you had the occasion to view these

before

recent instance when

patents-in-suit ?
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A Can you describe "review"?

O Read through them --

A What you mean by "reviev,/"?

O Read through them sub-- read through a

substantial- portion.

A I'd say it's been several- years to read through

it thoroughly.

O Okay. And do you remember why you \,vere reading

through them thoroughly several- years ago?

A No, I don't recal-I.

O And have you read through parts of each of

these patents-in-suit since severaf years ago?

A No.

O Now, Mr. Hair, I f understand that you had

testlfied that you conceived of your invention back in

1986 during a friend's party; is that correct?

MR. DiBOISE: Ob j ection; calls f or a J-ega1

conclusion.

THE WITNESS: I came up wlth an idea. I

wouldn't call it a J-egal or I wouldn't put it in

legal terms. I would just say, in layman's terms, I

came up with the idea.

BY MS. FUKUDA:

O Okay. And did you consider that idea t.o be

the excuse me.
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Did you

in t9B6 to be the

consider the idea

invent.ion that is

that you came

described in

up with

these

patents-in-suit ?

MR. DiBOISE: Objectj-on; form.

THE VüITNESS: Are you saying did I have the

idea afl in one moment and everything that I thought

then is here? Is that what you are saying or asking?

MS. FUKUDA: Yes.

THE WITNESS: No.

BY MS. FUKUDA:

A Okay. With respect to the claims that are in

these patents-in-sult and you understand what I mean

by "cfaims"?

A I understand the c]aim section back here.

a Yes. It's at the end of each of the patents.

A Yes. Mm-hmm.

O And you understand that the claims are meant to

identify what the scope of your invention coverage is;

correct ?

MR. DiBOISE: May call for legal conclusion.

You can answer.

THE VüITNESS: From a layman's point of view, I

understand the the specification is what the inventor

comes up with, and, generally speaking, the cl-aims, that

is a the legal part of the document that is done in
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conjunction with counsel.

BY MS. FUKUDA:

A Okay. So you have worked on the claims in

these patents-in-suit with counsel?

MR. D1BOISE: Hold on.

Objection. I coufdn't get it out.

You can ansl/ver.

THE WITNESS: Yes, I worked with legal

counsef in consultation with Iegal counsel.

BY MS. FUKUDA:

O Were there el-ements of any of these patent

claims that were not part of your idea during that L9B6

party?

MR. DiBOISE: Hol-d on.

You can answer.

THE WITNESS: I don't understand what what.

you are referring to as far as the 1986 party and tying

t.hat to the claims in the patent. Can you be more

specific, please?

MS, FUKUDA: Sure. Let me try to break it a

part a bit.

A So you know what you know what f'm referring

to when I say "the 1986 party"; right?

MR. DiBOISE: Objeclion.

THE WITNESS: I don't know what you are
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if you can if you would fike

only one party that

me to use a more

specific term, can you identify the date of that party?

A No, f can't.

O Okay. Early or late 1986?

A I befieve it was early.

a Okay. And and whose party was this?

A It was a gentleman named Bill Smith.

0 Okay. Okay. So at Bill Smith's party in early

1986 when you came up with an idea relating to this

field, did your idea, ât t.hat point ín time, capture al-I

of the different element.s that are cl-aimed in these

patents -in-suit ?

MR. DiBOISE: Ob j ect.ion.

THE WITNESS: No, I do not believe it

encompassed everything.

BY MS. FUKUDA:

referring to. I

BY MS. FUKUDA:

O Okay.

not

that

A Okay.

encompassed

party?

MR

know what I had.

I think there's

Can you think of any

by the idea that you

element that

came up with

was

during

DiBOISE: Obj ection.

Sitting here, I can't recalfTHE W]TNESS:

specifics.
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BY MS. FUKUDA:

O Setting aside the patents-in-suit for now, I

would fike to ask you, in your own words, what exactly

did you invent that is captured 1n the patent.s-in-suit?

You know, what is your inventj-on?

MR. DiBOISE: Objection.

THE WITNESS: The invention is the electronic

safe of digital video and digital audio recordings via

telecommunications. And I would add to that the I

would say digital video and digital audío downfoad

recordings via telecommunications.

MS. FUKUDA: Okay. Let me just make sure I get

that correct.

O So you testified that your invention is the

efectronic safe of digital video and digital audio

downl-oad recordings via telecommunications; is that

right ?

MR. DiBOISE: Asked and answered.

THE WITNESS: Without being limiting, I would

say that's a a nice general descríption.

BY MS. FUKUDA:

A Why did you insert the word "download" into

your description?

A To be descriptive.

O Okay. And -- and what are you describing with
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the word "download"?

A A downl-oad.

a Yeah, well, can can you explain I guess

what I'm getting at is: What did you mean by "download"

when you used it in that manner?

A I'm not sure why my description would be

different than any description of downfoad.

a I just wanted to understand whether you meant

that it was l-imited to download or if it's not limit.ed

to download, your invention?

A I would say it's a downfoad. I I guess I

don't understand your question.

O By "download, " are you timiting in any way to

the use of the Internet?

A I am not limiting anything.

O Okay. So your your definition of download,

as you are using in this sentence here, I'm trying to

understand what the scope of it is.

MR. DiBOISE: That's not a question.

THE WITNESS: I --

MR. D1BOISE: No pending quest.íon.

BY MS. FUKUDA:

O Can you explain what you meant just so I

understand the scope of your download meaning?

MR. DiBOISE: Asked and answered.
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THE VüITNESS:

describe is to go back

in the N2K litigation,

me.

BY MS. FUKUDA:

O Okay. So your

definit.ion given by the

governs your invention

invention?

The best way to for me to

to the Markman hearing that was

and those definitions are fine by

contention is that the

court in the N2K litigation

or governs the scope of your

A f believe that's the situation when a federal

court makes a ruling, that it

O Okay. When you sald

telecommunications "

A Mm-hmm.

does govern t.he invention.
ttvia

o ì s that different than viaY

tel-ecommunications ]ines ?

A I would say it is inclusive.

O So tefecommunications includes

tef ecommunications lines ?

A To me, it's afl one thing. Whether it's

telecommunications, telecommunication Iines, it.'s

telecommunications .

O Okay. So you are using telecommunications to

equate to tel-ecommunj-cations lines?

MR. D1BOISE: Objection.
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THE WITNESS: I'm using telecommunications in

the broadest. sense of the term.

BY MS. FUKUDA:

a Okay. I think my question is: Vùhen you

described your invention as doing something via

tefecommunications, is that the same thing as doing

something via tel-ecommunicatj-ons lines?

MR. DIBOISE: Asked and answered.

THE WITNESS: I woufd say they are all the

same.

BY MS. FUKUDA:

O Can you give me any example of sending either

digital video or digital audio recordings via

tefecommunications that's not download?

A Are we st1ll on Topic 1 of

a Yeah, we are still talking

that you had conceived.

your

So my question, yoü know, again, is

your descript.ion, in your own words

A Mm-hmm-

the 30 (b) (6)?

about the invention

off of

the question is, you

\^/ay you are Usfng

you give me any

digital audio

a of your invention, and

know: As you are using that the

those words in your description,

example of sending digital video

signals or, I'm sorry.

can

or
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Can you give

video or digitaÌ audio

that's not a download?

me an example of sending digitaÌ

tefecommunicationsrecordings via

MR. DiBOISE: Objection; outside the scope of

the 30(b) (6) notice.

You can answer in your personal capaclty.

THE WITNESS: So do you want me to ansv/er in my

personal capacity

MS. FUKUDA: Yes.

THE WITNESS: t.hat question?

MS. FUKUDA: Go ahead.

THE WITNESS: Is there a way to back this up?

MR. DIBOISE: Where's the arrow? There it is.

THE WITNESS: One exampJ-e, but this isn't

sending the enLire file, is to broadcast the digltal

video signal or broadcast a digital- audio signal.

BY MS. FUKUDA:

O And can you explain in any more detaif what you

mean by "broadcast"?

A Have you ever watched an NBC show

0 Sure.

A that is broadcast

^ 
Qrrra\¿: Uu!v.

A that's an example

O That's regular TV --
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Aof

0 you're watching a TV broadcast.

A Mm-hmm.

O Okay. fn your own words, what's the dlfference

between a broadcast and a downfoad?

A A broadcast, the signal does not reside

permanently at the other end, and a download can be sent

and can be stored at the other end.

A So in your use of "download, " the signal can be

stored either temporarily or permanently at the user's

end; is that. right?

MR. DiBOISE: Objection; misstates testimony.

THE WITNESS: Can you repeat the question?

MS. FUKUDA: Sure.

O In your use of the word "dovrnload, " the signal

can be stored either temporarily or permanentJ-y at. the

user's end; is that correct?

MR. DiBOISE: Objection.

THE WITNESS: I don't know what you are gettinq

at.

BY MS. FUKUDA:

O Just well, maybe fet me fet me go

back.

In your I had originally asked you what is

the difference between broadcast and download, and based
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on that answer, you had indicated that, in a download,

the signal can be stored at the user's end; is that

correct ?

A Mm-hmm.

O okay.

MR. DiBO]SE:

THE VI]TNESS:

BY MS. FUKUDA:

O Okay. And in

where the signal is not

You have to say t'yestt or "no.t'

Oh. Yes.

a in a sltuation of

stored at the user's

ã downl-oad

end, how is

that download different from broadcast?

A I just have to sâY, in the abitit.y of when the

downfoad lands at the user end, it can it can be

stored or it can be streamed, but, essentially' a

downfoad is going from a network interface card to a

network interface card, and then aft.er that, it can be

stored. It can be streamed in a broadcast. It's just

sent out, received, and not stored.

a fn your description of broadcast, the audj-o or

video signaÌ is not sLored at al-f ; is that right?

MR. DiBOISE: Objection.

THE WITNESS: Is this 30(b) (6) or individuaf?

BY MS. FUKUDA:

O This is regarding your testimony in your own

words of your invention, so
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A So as an individual?

MR. DiBOISE: Yes.

BY MS. FUKUDA:

O Pfease go ahead.

A No, I woufdn't say that..

O Okay. Then help me out here. I'm stifl trying

to understand the difference in how you are describing

broadcast versus downl-oad.

So I believe you had testified I believe you

had testified that, in a broadcast, the signal is just

sent out, received, and not stored; is that correcL?

A Not. stored permanently, but in a digital

broadcast, there is a buffer memory, so you could

consider there a temporary storage.

So you're you're askÍng for limitations on

it, and I'm just looking in the broadest sense.

O Okay. Okay. WeIl, I t.hink I 'm j ust trying to

understand, because you're I believe you're

testÍfying that your ínvention is with respect to

downfoads and does not incfude broadcast signals;

correct ?

MR, DiBOISE: Asked and answered.

THE WTTNESS: Yeah, f'm going to go to the

high-J-eve1 and Sây, yêS, downloads, not broadcast.

BY MS. FUKUDA:
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O Okay. And that's why I'm trying to understand

the differences between, yoü know, why you contend that

downloads are covered by your invention but broadcast is

not.

And the one distinction I heard you say is

that , for download, the signal that's sent out can be

stored permanently at the user's end.

MR. DiBOISE: Objection; call-s for

BY MS. FUKUDA:

a And in the

MR. DiBOISE: Sorry.

BY MS FUKUDA:

And in the broadcasting of

be stored permanently at the

MR. DiBOISE: Object

a

BY MS. FUKUDA

O is that fair?

MR. D1BOISE: Objection; legal conclusion,

compound.

I don't know which question you want him to

answer.

THE WITNESS: Which question do you want me to

answer?

BY MS- FUKUDA:

O Actually, there's only one question, so if

cannot

signals, that signal

userts end --
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there's any part of it that isn't right, please correct

me

MR. DiBOISE: We1I, cafls for a legal

conclusion. You put in the preamble. You are asking

what the invention covers

MS . FUKUDA: Jamj-e, please j ust j ust

objection to form. At1 right? We -- \^/e -- we've had a

back-and-forth about this. No explanations to the

witness. You can object to form if you want to. It's

the only way for you to preserve your objection.

MR. DiBOISE: Well, if you have any clue what

the witness -- what the question is, you can answer it.

If not

MS. FUKUDA: Jamie, objection to form. I know

you can do it.

MR. DíBOISE: Your question is impossible to

anSI^/ef .

MS. FUKUDA: WeIt, Iet's fet the witness decide

that.

THE VüITNESS: I think the best way for me to

answer i-t is I'm fine with the what the Markman

ruling ended up being on that.

BY MS. FUKUDA:

O Okay. VüeIl, I understand that there was a

Markman ruling in the N2K case.
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A Mm-hmm.

O I wanted to get your personal testimony as the

inventor of these patents-in-suit, You know, what your

understanding of your invention is.

Is that clear in terms of what it is that T'm

asking for?

A If you are asking for a layman's term, Yes, but

if you are asking for a legal- conclusion, oor I don't

understand that.

a Okay. Yeah, I'm not asking for your a legal

conclusion, but not exactly layman's either, because you

are the inventor behind these patents-in-suit; correct?

So I'm asking you, as the inventor of these

patents-in-suit, what you understand your invention to

be.

A At the time of the invention? It r¡/as t.he

download sale of digital video and digital audio

recordings over communications for electronic safe.

O Okay. And it does not include the broadcasting

of signals for sale; correct?

MR. DiBOISE: Objection.

THE VüITNESS: It includes t.he download sale.

So I'm not going to say what it doesntt incl-ude, I'm

going to telf you what it does include. It incl-udes the

download sal-e.
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BY MS. FUKUDA:

a And download sale is different than broadcast

sale?

MR. DiBOISE: Objection.

BY MS. FUKUDA:

O Correct?

A I would say it is different.

O Okay. And and the questíons I had asked you

earfier was merely to figure out what you think is t-he

difference between broadcasting and downloading.

MR. DiBOISE: Objection. No question pending.

BY MS. FUKUDA:

a So to get back to my question, in your

understanding of your invention, broadcasting is the

means by which a signal is senL to the user but is not

permanent but cannoL be permanentJ-y stored at the

user site; is that correct?

A Back when this was fifed for, the dj-stinction

between broadcast and download, as I recalf it, there

was only analog broadcasl, and there \,vas digital

download, and so I think the distinctions are very wide.

And so if you if you're tal-king about back

then, then there is a big distinction between download

and broadcast at a high-Ieve1.

Does that make sense? Does that answer your
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question?

O

follow-up

Not alf the way, so

question.

Does your invention

Iet me see if I can do a

include the electronic sale

of digital

broadcast ?

video and digital audio recordings that are

MR. DiBOISE: Vague as to time

THE WITNESS: Take me back to the filing date.

andSo are you

broadcasted

MS

saying broadcasted digital video

why we're

limiting Ít.

a I -- I guess my question for you is: Does your

definition cover electronic sale of broadcasted digital

signals?

A Well, I I -- I beg to differ with your use

of don't be limiting, because back at that tì-me, I don't

recall there being broadcasted digitat video signals. I

could be wrong, but but that wasn't my thinking at

the time.

O Okay. If there were broadcasted digital audio

or digital video signals at the time of your invention,

would that be covered by your invention?

MR. D1BOISE: Calls for a legal conclusion and

speculation.

digital audio signals?

FUKUDA: WelI, I don't see
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THE V\iITNESS:

were analog broadcast

To me, ffiy understanding was there

signals, and I do not recaÌl there

so I think it's irrelevant if

When I fíled for it, my

broadcast. was very distinct from

being digital

there were or

understanding

downfoad.

BY MS.

O

whether

signals

BY MS

signaJ-s,

werentt.

was that

FUKUDA:

Okay. So you

your invention

for safe?

MR" DiBOISE:

THE W]TNESS:

FUKUDA:

have no undersLanding about

covers broadcasting of digital

Calls for a legal conclusion.

que st ion ?Can you repeat the

no understanding of whether your

broadcasting of digital- signals for

a

invention

sal-e ?

A

So you have

covers the

T I don't believe I that.

that statement, or

said

withO Okay

you disagree

MR.

with that

DiBO]SE:

THE WITNESS:

BY MS. FUKUDA:

O What is

invention covers

digital video signals

So do you aqree

statement ?

Obj ection.

I disagree with that statement.

your

the

understanding of whether your

broadcasting of digital audio or

for sale?
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MR. DiBOISE: Objection; fegal conclusion

caf ls f or a legal conclusi-on.

THE WITNESS: At t.hat time?

MS. FUKUDA: At the time of your j-nvention.

THE VJITNESS: This thing froze uP.

MR. DiBOISE: How's that?

Asked and answered as

THE VüITNESS: At the

very distinct from broadcast,

distinction.

BY MS. FUKUDA:

O

because

at the

A

well.

time, digital download was

so that' s that' s t.he

Because your testimony is t.hat it's different

the broadcasting was límited to analog signals

t.ime; is that right ?

f'm saying, I do not recalf there being digital

broadcasts.

O OkaY.

A f'm not saying there weren't.

A What about now; what is your understanding

about whet.her your j-nvention covers the digital

broadcasting of music welf, let me rephrase.

Vühat is your current understanding about

whether your invention covers the digital broadcasting

of audio or video signals for sale?

MR. DiBOISE: Objection.
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BY MS. FUKUDA:

O Okay. So so you don't know, sitt.ing here

today, about whether your ínvention covers the

broadcasting of digitat audio and digital video signals

for sale?

THE

the Markman

Mq

THE

haven't gone

Markman.

BY MS.

O

today,

COVCT

point to

O

WITNESS: My current understanding is that

definitions.ruling governs those

FUKUDA: SO

WITNESS: So f'm fine with that. I I

back and reanalyzed everything based on

THE W]TNESS:

MR. DiBOISE: Obj ection.

T'm saying that I'm fine wit.h

has.what the Markman ruling

FUKUDA:

But can you answer my question, sitting here

whether your invention covers it or it doesn't

IL !

A

O

A

O

-Ê\

Can you give me the Markman ruling?

Vrloufd that help?

Yes.

Okay.

And then you can ask your question and I'll

it, if I can find it.

Okay. WeJ-I, why don't I pull that at the next
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A Okay.

O Now, golng back to

invention in your own words

electronic sal-e?

MR. D1BO]SE:

THE WITNESS:

MR. DiBOISE:

THE WITNESS:

how you had described your

earlier, did you invent

BY MS. FUKUDA:

a And did you invent the efectronic transmission

of digitat audio signals?

MR. DiBOISE: Asked and answered.

Obj ection

r--
cafls for legal conclusion.

I dld not i-nven1- electronic sale.

can answer agarn.

WITNESS: If you are trying to go through

east each piece of the j-nventlon and

did I invent prior pieces, f did not I

You

THE

each element,

and say

did not

signals.

that

invent electronic transmission of digital audio

MS. FUKUDA: Okay. And you understand

correctly. I'm just asking you with respect to just.

that element. Okay.

a So did you invent the el-ectronic transmission

of digit digital video signals?

MR. DiBOISE: Asked and answered.
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THE VIITNESS: No, I did not.

BY MS. FUKUDA:

O Did you did you invent the efectronic

Lransmission of computer programs for efecLronic sale?

MR. DiBOISE: Asked and answered. It's vague.

THE I/,IITNESS: Can you go into detail what you

mean by "computer programs"?

BY MS. FUKUDA:

O WeÌf, let me ask you this: In your view, are

computer are digital audio signals and dlgital video

signals the same thing as computer programs?

MR. DiBOISE: Objection; asked and answered.

THE WITNESS: I do not bel-ieve they are the

same.

BY MS. FUKUDA:

O Okay. So did you invent the electronic

transmission of computer programs for electronic sale?

MR. DiBOISE: Objection; asked and answered.

THE WITNESS: No, I did not.

BY MS. FUKUDA:

O Did you invent the el-ectronic transmission of

MIDI files for el-ectronic sale?

MR. DiBOISE: Objection; vague, âsked and

answered.

THE WITNESS: Are we still me as an índividual-
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or the company?

MR. DiBOISE:

THE WTTNESS:

You are an individual-.

Individual.

MS.

to to the

FUKUDA: VùeIl, you know,

that this touches

I mean, I

upon what

think

hisextent

conception and

is, he's going

capacity.

reduction t.o practice of the invention

to be test.ifying in his corporate witness

MR. DiBOISE: It doesn't relate to that topic

THE WITNESS: So

MS. FUKUDA: WC and we can fight about that,

you know.

O But but go ahead and

of your ability.

MR. DiBOf SE: So ans\¡rer

answer the question to

the best

in your individual

answer.

THE VüfTNESS: Individual, not corporate?

MR. DiBOISE: Individual.

MS- FUKUDA: I I --

MR. DiBOISE: She's not goíng to agree with me,

bestbut just answer

BY MS. FUKUDA:

the question as

O

topic,

Yeah, just give me your testimony on

and we'fl fight about what capacity it

MR. DiBOISE: The end of my statement

this

is fater.
il_^

wclò ctJ
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best you can.'

THE WITNESS: No, I did not.

BY MS. FUKUDA:

O Do you have any currently pendlng application

that claims priority to this chain of patents?

MR. DiBOISE: Do you understand the question?

THE WTTNESS: NO.

BY MS. FUKUDA:

O Do you know what continuation applications are?

A From a layman's standpoint., yes.

O Okay. So you understand that, you know, the

your for example, your '440 patent was issued off of

a contínue application continuing application to

earlier applications that resufted in the '573 patent?

A I understand that.

O Okay. And my question for you right no\,'/ is:

Do you have any contínuation applicat.ions or

continuation-in-part applications at t.he Patent Office

that have not yet issued as a patent that al-so claim

priority to this set of applications?

A Okay. So is that me as the company or me as

the individual-?

a I -- just give me your testimony, because I

think that this at l-east rel-ates to your conception and

reduction to practice.
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MR. DiBOISE: And I dlsagree.

Answer as best you can.

THE WITNESS: When you say me, T don't ol¡/n the

patents, so it's not it's not my patent anymore, so

it's not me having continuations or anything like that.

BY MS. FUKUDA:

0 Okay. But you are stitl the inventor on this

chain of patents; right?

A I am the inventor.

O And so are you the inventor of any pending

applications at the Patent Office right now that claims

priority to the you know, the patents-in-suit?

MR. DiBOISE: May call for legal concfusion.

Just ans\^/er as best you can.

THE VüITNESS: I -- as a layman, I don't know if

there are continuations or not.

BY MS. FUKUDA:

O Okay. Have you been executíng, you know, or

signing any declarations for any applications at the

Patent Office that claim priority to the

patents-in-suit ?

MR. DiBOISE: It's vague as to time.

THE WITNESS: Yeah, can you tel-f me when?

MS. FUKUDA: At at any time in the Past

couple of years.
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THE VüITNESS: In the past couple years, I do

not recaff.

BY MS. FUKUDA:

O So do you know, sitting here today, whether

there is a pending application at the Patent Office with

you as the named inventor that. cfaims priority to the

chain of applications in the patents-in-suit?

A I believe you already asked that, and T said I

don't recalf. I don't know if there are or not

continuations on this.

O You do not know?

A

a

what you

A

werent t.

I don't

f'm not

mean by

f don't

recalf -

I guess f 'm t.rying to understand

you don't recall.

recall if there were any in or if there

O When was the last time well, let me put it

this way: Are you working with any attorneys currently

who is prosecuting patents on behalf of SightSound?

A Ansel Schwartz sends me communications on

different things he's working on.

O Okay. And do any of those communications

relate to an invention that deals with a system or

method for transmitting desired digital video or audio

signals ?
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MR. DiBOISE: Objection; instruction,

attorney-client privilege.

You don't have to answer.

THE WITNESS: I know.

BY MS. FUKUDA:

O Can you you can't ans\¡/er that question

without revealing attorney-client privilege?

A lt's

MR. DiBOISE: It calls for attorney-client

privilege.

You're instructed.

Your question specificalJ-y asks for

communication between him and Ansel Schwartz.

MS. FUKUDA: Afl right. I disagree, but fet

rephrase and see if he can answer this one.

A Do you have any communications with Ansel

Schwart z reqarding prosecution for an application that

is in this chain of priority? And by "this chain, " I

mean the patents-in-suit.

MR. DiBOISE: Objection; instruction"

You can't answer that question.

MS. FUKUDA:

MR. DiBOISE:

Cannot ?

me

ansh/er the

priviJ-ege.

He cannot

question. I insert the

The question starts out

I wil-l- not let him

attorney-client

by communications
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and identifies the person with whom he's communicating,

the the patent counsel for t.he company, and then asks

for the substance of the communication. CIearly within

the attorney-client privilege.

MS. FUKUDA: Okay. Let me rephrase.

O Have you signed --

MR. DiBOISE: Asked and answered.

Sorry, Ching-Lee.

MS. FUKUDA: I I'm not done wlth my question

yet. Okay?

O Have you siqned any declarations relating to an

application pending at the Patent Office that claims

priority to the patents-in-suit?

MR. D1BOISE: Asked and answered, vague as to

time.

THE WITNESS: My answer to your question

previously when you said within the past two years, T do

not recalì- if that's if you are repeating that

question.

BY MS. FUKUDA:

O Okay. How about in the last flve or six years;

do you reca1l signing any decJ-aration?

A T do not recall.

O And sj-tting here today, you don't know whether

you have a pending application that is a continuation
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A I-_

0 of the patents-in-suit?

MR. D1BOTSE: Hol-d on. Slow down.

Asked and answered.

Go ahead.

THE WITNESS: I do not recal-l if there is a

continuation.

MS. FUKUDA: Okay. How are we doing on time?

(Discussj-on off the stenographic record. )

MS. FUKUDA: Okay. Let me mark, as

Exhiblt 115, a copy of the prosecution history for the

'573 patent that was downloaded from the Patent Office.

(Exhibit 115 was marked for identification by

the Court Reporter. )

MR. D1BOISE: Thank you. This is 115?

BY MS. FUKUDA:

O Okay. ll4r

you had filed with

patents-in-suit is

correct ?

Hair, the

the Patent

earl-iest application that

Office relating to the

application;a June 13th, 19BB

A I believe that's the date.

A Okay. And for reference, you can turn you

know, unfortunately, I don't think the prosecution

history was produced in this case, so these don't have

Bates numbers on them, but. if you flip, I would say,
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about 10 pages in,

of figures and then

stamped June l3th,

A Okay. I'm

O llühy dontt

until you get to

A Oh.

you wiJ-I see

followed by

19BB on the

10.on page

you ffip

that there is a coupJ-e

an application that's

upper riqht-hand corner.

into it a couple more pages

a there we go, rlght there. So there are two

figures, and then there is an application that starts at

the top with tit.le of the invention,

A Mm-hmm.

O And then you see there is on the upper

Ìeft-hand corner, it says it's a PTO stamp that says

June 13th,19BB?

A Mm-hmm.

O Can you confj-rm that this was the first

application that you had filed with the Pat.ent Office

describing your invention?

MR. DiBOISE: Are you referring to the

documenL, or are you referrJ-ng to a portion of the

documenL ?

MS. FUKUDA: Yeah, I I'm referring to that

entire application, which is you know, ofl the upper

right-hand corner, it says page 1 of 6, and then it goes

through page 6 of 6, and then I believe that there's
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also a couple of figures that precede that.

MR. DiBOISE: Okay. I'm only trying to

you incfuding the handwriting or not?

MS. FUKUDA: No, I'm not including the

handwriting.

THE WITNESS: So what's your question?

BY MS. FUKUDA:

O Yeah, the question is

A Hang on

four pages?

just a second. So you are saying these

a Actually, f think there's six pages?

A Okay. f'm saying physical pieces of paper

A Okay. They are doubfe-sided pages.

A Yeah.

O So so it would be the

of the text t.hat's been

two figures plus the

stamped June 13th,sr-x pages

1988.

markups

A

O

sent to

Okay. And and excluding the handwritten

on those pages

Mm-hmm.

is this the first application that you had

the Patent Office relating to your

patents-in-suit ?

A I believe it is.

O Okay. And in your June 13th, I9BB application,
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isn't it

for the

A

correct that it

transmission of

Can you show me

only discfoses telephone fines

signals?

MR. D1BOISE: HoId on a second.

It calls for a leqal conclusíon.

THE WITNESS: So what's your question?

BY MS. FUKUDA:

A You can stil-f answer the question, which is

How do I -- thls thing

MR. D1BOISE: Don't worry. I pointed it out to

him. You can read 1t. Okay?

BY MS. FUKUDA:

O Can you are you able to ans\^/er my questi-on?

A The word "disclos€s, " again, that that

sounds to me fike you want me to give a legal opinion,

so I can't say what "discloses" is.

try to rephrase and see ifO AIt right. Let me

you can answer

A Okay.

A the question.

In your June 13th,

Patent Office, isn't it true

application to the

you only use the words

to transmit the"telephone lines" to describe

198 B

that

how

signals?

A The way you worded t.hat, yes, usi-ng telephone
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lines. As I'm going through this rì-ght now, I see in

the in the figure there's the word -- the words

"telephone linesr " and I'l-l- scan through this to see

where else that's used.

Okay. So what's your question?

a So the question is that, in your June 13th'

19BB application, isn't it true that you only use the

words "telephone lines" to describe how to transmit the

digital audio signals?

A No, you are incorrect.

O Okay.

A Tf you go to page 3 of 6, you will notice that

Item 30 says "telephone line/input transfer."

O Okay. Anything else?

A No. f scanned through and saw the the use

of the phrase "telephone lines" in a couple other

places.

O Okay. Did you see any instance of the phrase

"t.elecommunications l-ine" in this application?

A No, I did not.

O As of June 13th, I9BB, were you aware of any

other \,vays to transmit digital audio signals other than

telephone lines?

MR. DiBOISE: Hold on a second.

Obj ection.
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THE VüITNESS: Back then, the the -- my usage

of the word "telephone lines, " "Lelephoning, " etc., in

my mind, encompassed everything.

BY MS. FUKUDA:

O And what do you mean by "everyLhing"?

A Going back to your question, other ways to

transmit digital audio signals other than telephone

lines.

a So when you say telephone lines encompassed

everything, what's the "everything" you are referring

to?

A other r,vays. You' re trying to split of f

telephone lines and something else.

O Well, J-et me ask you this: Were there any

other tel-ecommunication fines that you knew about in

19BB other than telephone lines?

A There \'üere networks inside an office building

and but, at the time, teJ-ephone lines, in my mind,

was inclusive of that. There was if you are talking

about satellite transmission, I just broadly encompassed

everythinq into telephone lines, and I think you can see

from that page, telephone lines/input transfer.

Am I answering your question, or do I not

understand your question?

O llr7ell, I I think what I -- let me ask you
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this. Okay?

At BiIl Smith's party

up with the idea

in early 1986 when you

first came

A Mm-hmm.

O did your idea encompass the transmission of

digital audio signals via telephone lines?

A Yes.

O Okay. And at that time, did your idea for thís

invention also encompass the transmission of digital

audio signals via cable fines?

A What do you mean by "cable lines"? Are you

talking transatlantic cabfe? cabl-e TV?

O Any kind of cabfe fines.

A It it it encompassed anything in

telecommunications, because I -- I didn't I didn't

stand there and Sây, Okay. What does it not incl-ude?

O Okay. So it's your testimony today that cabfe

lines, satellite, and radio, for example, are also

telephone lines?

A f'm testifying today that, back then, I

encompassed everything under t.he phrase "telephone

lines," and I did not split anything out. I did not

limit anything.

O So you did not bel-ieve that telecommunications

l-ines is different from telephone lines?
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MR. DiBOISE: Objection; form.

THE WITNESS: T think f answered the question,

and if you turn to page 5 of 6, I state, ât the very

bottom -- do you want me to read it?

MS. FUKUDA: 5 of 6? Go ahead.

THE WITNESS: "Since numerous changes may be

made in the above described process and apparatus and

different embodiments of the invention may be made

without departing from the spirit thereof, " and I

emphasize spirit, "it is intended that alf matter

contained in the foregoing description or shown in the

accompanying drawings shalf be interpreted as

illustrative, and not in a limiting sense, " and I -- I

stress the limiting sense. So so my use of the

phrase "teJ-ephone l-ines" back then was not limiting.

BY MS. FUKUDA:

O Are you -- when you say it's not limiting, are

you saying that your use of the "telephone fines" as an

example does not l-imit your invention to transmission of

signals through lines other than telephone lines?

MR. D1BOISE: Ob;ectlon; form.

THE WITNESS: I'm saying I think Ttve

answered this several times, and I don't I'm not sure

what angle you are coming at. I think I'm pretty cl-ear.

MS. FUKUDA: Yeah, well, not quite clear to me
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yet, so fet me

THE VüITNESS : Okay.

MS. FUKUDA: -- keep asking a couple questions

here.

THE WITNESS: Mm-hmm.

BY MS. FUKUDA:

A You know, you had just cited to a paragraph in

your June of 19BB applicatj-on, and I'm just trying to

understand why you are citing to that paragraph, because

the paragraph says that numerous changes may be made in

the above process and apparatus, and different

embodiments of the invention may be made without

departing from the spirit thereof; right? That's the

paragraph that you just read to me; correct?

A That is correct.

O Okay. So what I'm trying to understand is why

you read that paragraph and to you know, to tie it

back to our discussion of telephone lines.

MR. DiBOISE: Asked and answered.

THE WITNESS: Because I belíeve you are trying

to split up what was in my mind as far as what telephone

lines were at the time and in my disclosure in this

invention.

MS. FUKUDA: Okay. That's what I'm getting at.

O So when you use the term "telephone l-ines" in

ARTHUR ROBERT HATR 12/II/2012
Page 65

San Francisco
\^/wv,/ . merri I lcorp . com/ law

10:29:58

10:30:08

10:30:23

10:30:34

B 0 0-B 69-9L32
Merrill Corporation

10:30:51

Page 00065



1

2

3

4

tr
J

6

1

B

o

10

11

I2

13

I4

15

I6

I1

1B

L9

20

2I

22

ZJ

24

25

this application

A Mm-hmm.

O is that different, in your mind, from

tel-ecommunications lines ?

A No.

O Okay. So can you think of any other

telecommunicatlons lines that you knew about back in

1986 or 19BB that are different from telephone lines?

A No.

O Do you have any understanding as to how the

court in this case or the special master in this case

has construed telecommunications l-ine and telephone

line?

A No, I do not.

O Okay. I'm going to ask you to turn to about

a littfe past halfway into your stack, and, you know,

just to make this easier, let me find it for You, and

I'11 hand it back to you.

MR. DiBOISE: Can you, as you flip through,

describe it so I can find it?

FUKUDA: I will, âsMS

Okay.

I99I amendment

we go. It

soon as I find

is the December

it looks fike

have it.

Here

that was

ir.
1 1th,

this.fil-ed and

I think IMR. D1BOISE:

MS. FUKUDA: Okay.
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MR. DiBOISE: So you are going by the mail room

stamp?

MS. FUKUDA: I am.

MR. D1BOISE: Okay.

MS. FUKUDA: Just as a way of identifying this.

O Okay. So you have in front of you the

December 11th, I99L amendment, Mr. Hair?

A Mm-hmm.

O Okay. Now, it looks fike if You fIiP

through the next couple of pages, it fooks like some of

the pages got reshuffled in the downfoad copy of the

f1le history, so I befieve that page 1 of the amendment

is where I had indicated, and then you have to skip over

the next couple of pages and you will get to page 2 of

that amendment.

MR. DiBOISE: This one?

MS. FUKUDA: That's right.

a Okay? You see the page numbers on the bottom?

A Mm-hmm.

O It says page 2, 3, and then it goes to that

amendment has a total of 12 pages. Okay?

Do you recal-l- reviewing this amendment before

it \,vas submitted to the Patent Office?

A Sitting here today, I don't remember.

O And during your back-and-forth with Ansel
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Schwartz, is it typical that you would get drafts

amendments to review before he submit.t.ed it to the

of

Patent Office?

MR. DÍBOISE:

Only ans\^/er

recall. "

THE WITNESS:

BY MS. FUKUDA:

Objection; form.

that ttyestt or ttrrott or tt I don t t

f don't recall.

O If you look at page 1 of

will see there's a subheading I

yeah, skip over a couple pages to

had shown Vou, page 1. Go alf the

MR. DíBOISE: Keep going.

THE WITNESS: Mm-hmm.

BY MS. FUKUDA:

t.hat amendment, you

think you need to,

the first page that I

way to back, back.

Keep going.

a Okay. You wifl see there's a subheading that

says "fn The Specification"?

A Mm-hmm.

a And right under that it says, "Page 3, before

the paragraph starting with 'Referring' insert the

following. " Okay? And then you have a paragraph that

goes on to page 2 t.hat's inserted. Okay? You see that

entire paragraph? So it starts at the bottom of page 1

and then goes on through page 2 into page 3.

A So it does that.
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O Yes, and page 3

A Okay.

O on page 3 as

So you will see

asked to be inserted into

application.

A Mm-hmm.

O Correct?

well-.

that that entire paragraph was

the specification of yorJr

on page

"... the

the second

why this

A Mm-hmm.

O In that paragraph you will see it

2 -- about six or seven fines down, it says'

step of connecting efectronicalJ-y via a

telecommunications l-ine the first memory wit.h

memory. tt

You see that phrase?

A Mm-hmm.

a Okay.

MR. DiBOISE: "Yes" or "no."

THE VIITNESS : Yes, I do.

BY MS. FUKUDA:

O Do you have any understanding as to

paragraph was inserted into the specification

MR. DiBOISE: To the extent

BY MS. FUKUDA:

O in in the amendment?
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for you

with Mr

were preparing this document, I woul-d

those communications from your answer.

testify in answer to this questì-on if

independent memory or recollection of

made.

MR. DIBOISE: To the extent the question calls

to reveal the substance of your communication

Ansel Schwartz as you were as he and

ask you to

you

exclude

Do you understand my instruction?

THE WITNESS: Yes, I do, and I don't have

independent recollection .

MS. FUKUDA: Okay.

MR. DiBOISE: Okay. Then I'1f instruct you not

to ansh¡er the question,

BY MS. FUKUDA:

However, Vou can

you have an

why the change was

of why the phrase

the amend-

176, a

Section I.I32

O Do you have any understanding

"telecommunications line" was added to

was added to the specification?

MR. D1BOISE: Same instruction.

THE WITNESS: Same answer.

MS. FUKUDA: Marking, as Exhibit

May sth, 7992 Declaration Under 3'l C.F.R.

sub'mitted to the U. S. Patent of f ice.

MR. DiBOISE:

number? 76?

Sorry. I lost track again. Vühat
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(Exhibit 116 was marked for identifícation by

the Court Reporter. )

BY MS. FUKUDA:

O So you

signature.

Is

A That is

O And was

submitted to the

that sticky note on page 2

A I did not submit

O Is this a copy of

that \,vas submitted to the

A I b'elieve it is.

wil-l see on the last page there' s a

l_s that your signature?

my signature.

this a declaration that you had

Patent Office with the exception

, which is a duplicate

it.

of

paqe ?

a declaration signed by you

Patent Office?

a And you will see on page 3 of the declaration,

bottom paragraph, two fines up where you had said

"through, " quote, "telephone Iines 30, " unquote, open

paren, "electrical- lines, " close paren.

You see that phrase right there?

A Mm-hmm.

O Did you describe telephone l-ines 30 as

electrical l-ines in this decfaration?

MR. DiBOISE: Objection.

THE WITNESS: So what is your question is

did I describe it?
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MS. FUKUDA: Yes.

THE I¡üITNESS: Are you do you mean did l

fimit it?

MS. FUKUDA: No.

O f mean, did you describe telephone lines to be

efecl-ricaf lines in this declaration?

A Oh, did I descrlbe telephone lines as

electrical lines? I don't I don't know. I don't

have any recoffection of why t.hat parenthetical \^/as put

in at that time.

wel1,O

this way:

signed it

A

Do you typically

Did you review

and dated it on May I2Lh, 1992?

I believe this was done in conjunction with

Ansel Schwartz.

O Understood, but

A Me and Ansel Schwartz.

O Yeah, understood.

A Mm-hmm.

a But what f'm referring to is you signed this

declaration

A That is correct.

A on May 72Lh, 1992?

a Ya. I did.¿vut

O And when you before you signed it, did you

TCVICW

this declaration

let me put it

before you
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revievü this document?

A Yes, I did.

O Okay. And you

document ,' correct,

dídn't make any correctj-on to

that that's not reflectedthis

here ?

¡\

Exhibit

Under 31

Hair.

Not

MS.

IIl ,

t. - F

that I'm aware.

FUKUDA: Okay. I'm marking, as

a copy of a December 30th, 1993 Decfaratj-on

R. Section I.I32 also sígned by Arthur

(Exhibit LLl was marked for identification by

the Court Reporter. )

MR. DiBOTSE: f assume the tab number isn't

welf, forget it.

MS. FUKUDA: Yes. Just for the record, the

first page is a Tab 10. It's just part of t.he way the

document was produced, but f'm referring Mr. Hair to the

substantlve portion of this document.

O Okay. And I'm going to ask you to turn to the

l-ast page of this exhíbit, which is page 6, and is that

your signature on the fast page?

a Yaq that is.¿vut

O And that's dated December 30th, 1993?

a vo. it is.L v¿ f

O And did you review this decfaration before you
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signed it for submissj-on to the Patent Office?

A I believe I would have.

O And I'm going to refer you to

A And and I didn't submit. it to the Patent

Office.

O Oh, I didn't say that you did. I said before

it was submitted to

A Oh, I'm sorry. I thought you said that I did.

O And, again, I'If refer you to page 5, first

paragraph, and in the middfe of that paragraph, you will

see that you also describe again, You have the words

"through, " quote, "telephone l-ines 30, " unquote, open

paren, "electrical 1ines, " close paren.

Do you see that?

a Yaq I dO.L v¿ |

O Okay. Is that statement there accurate, to

your knowledge?

A My recol-fection of when this \^ias done, I do not

know why "electrical lines" was put in, if it was in

conjunction with electronic sal-es, but I don't

don't recafl why it was put in, if that's your question.

O Okay. But you reviewed this document before

you signed it?

A Yes, I did.

O And you didn't. correct any portion of telephone
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1ines,

A

a

A

there

quite

open paren, electrical

I'm not saying that's

\^/a S

Okay.

I'm saying, I don't know

some reason for linking

l-ines, close paren?

incorrect.

srhy

l!LLt

it's in

it' s

there. If

it's been

a while since this was done.

O Okay.

A So f 'm not saying that t.here needs to be a

correction, I'm saying I don't I don't recall why a

parenthetical of "efectricaf lines" v,¡as put in there in

describing telephone lines 30, would also know that

el-ectronic sale. So as far as that phrase, I don't I

don't recall why "efectrical lines" t¡/as put in there.

a Okay. Okay. And and f'm merely asking that

you have reviewed this declaration before you signed it?

A I think that's the third time I've said yes.

O Okay. Yeah, and I didn't ask you, Yoü know,

why or how, or you know, I was just merely asking you

whether you had made

AOh,r--

O a correction

A I apologize. I assumed oh, flo, flo, I did

not make a correction.

O Okay. All right. So you you had reviewed

the declaration that said "through telephone 1ines, "
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open paren, "electrical linesr " cfose paren, and you did

not make a correction to this submission?

A I read through it and read through the whole

document, "through telephone lines, " paren, " (electrical-

lines) woul-d also know that Lhe" electrical- that

"'electronic sales' as d-isclosed, " so I read the whole

thing in its entirety and did not make corrections. So

I'm not saying it's incorrect.

O Are you saylng it's correct?

A I'm saying, at the time, I did not change

anything. I'm not saying right now that it's correct

because f don't have a recol-lection of everythlng that

was going on at the time in its entirety in this

document.

A But as of the date that you signed this

decfaration on December 3Oth, 1993, You thought that

that was a correct statement?

MR. DiBOISE:

THE WITNESS:

correct. Yes.

MS. FUKUDA:

a slightJ-y dif ferent

break.

THE VTDEOGRAPHER

Volume I, Videotape No. 1

Asked and answered.

Like I've said, in its entirety,

Now, I'm going to be moving on to

topic, so why don't we take a short

Okay. This is the end of

in the deposition of Arthur
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Hair

Vüe are going off the

(Recess taken. )

THE V]DEOGRAPHER: WC

record,' the t.ime ís 10:50.

are back on the record.

This is the beginning of Volume I,

the deposition of Arthur Hair.

The time is 10:59"

BY MS. FUKUDA:

Videotape No. 2 in

quick follow-up to our early

party at Bill Smith's house.

the idea that you had
I

did it encompass digital

O Mr. Hair, just one

discussion about that 1986

At that point, did

relating to this invention

video signals?

A Yes.

OSo
you thought

A Oh,

party was an

saw the CD \^ras being played,

also movies?

t.he the whol-e

when you

about not songs

ir
kínd

that

that

but

was

j ust

yeah. It lvas

enLertainment of partyr so, yeah.

party?O Were there DVDs

A I don't bel-ieve

DVDs were even close.

O Okay. A l-it.tle

dL

there were. I don't believe

bir oû,

of

\^/e had talked

about or we touched

think you had included

my question to you is:

earfíer

the idea streaming. Iupon

that

Do

in one of your answers, and

you believe that your
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ínvention covers the streaming of audio of digital

audio and digital video signals for electronic sale?

MR. DiBOISE: Objection to the preambJ-e,

foundation.

THE WITNESS: Are we talking about the 30(b) (6)

or the indivldual?

MS. FUKUDA: Both.

THE WITNESS: Both. Okay.

Back when I had the idea, there wasn't that

parsing of phrases as far as streaming download, and so

it wasn't a consideration because it hadn't evolved at

that. time, so so I t.hink it ' s it ' s irrelevant

because there was no phraseology or whatever that said

ttstreaming . tt

BY MS. FUKUDA:

O Okay. Vlhat about sitting here today; do you

have an understanding whether your invention covers the

streaming of dlgital signals for efectronic sale?

A f believe that's on the Markman.

O You're ¡ust deferring to

A I'm deferring to the Markman.

O And and to whatever Markman issues in this

case as well?

A Can you be specific?

O You understand that vüe are completing a Markman
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process j-n this case against Apple?

A I believe the the b/ay it's phrased ín the

Markman in the N2K, that's the only thíng that f have

seen. I have not seen anythlng as far as this case.

a Is it your understanding that your invention

covers the el-ectronic sale of digital audio and video

signals that are transmltted over telecommunications

fines in a subscription-based system?

MR. D1BOISE: Calls for a legal concl-usion.

You can ans\^/er.

THE WITNESS: You would have to go into

describing what you mean by "subscription. "

BY MS. FUKUDA:

O Okay. By "subscription, " I mean that the

payment that's made is for access to downl-oad signals,

not paying per song, for example?

MR. DiBOISE: Asked and answered. Same

objection as to asking for a legal concfusion.

THE WITNESS: I think all of that. is in the

Markman the N2K Markman ruling, So I would like to

just stick with that.

BY MS. FUKUDA:

O Sitting here today, do you have an

understanding of whether your i-nvention covers

subs cript ion-based
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MR. DiBOISE: Same

BY MS. FUKUDA:

O transmission of signals for elecLronic

payment ?

MR. D1BOISE: Asked and answered hold on a

second.

THE WITNESS: Mm-hmm.

MR. D1BOISE: May caÌf for a 1egal conclusion.

But you can give your own oPinion.

THE WTTNESS: Same same answer.

BY MS. FUKUDA:

O And you don't know until- you review the Markman

ruling; is t.hat the answer?

A Correct.

O Okay. I would like to swit.ch to Topic L2

regarding SightSound's commercial embodiments, and is it

correct that SightSound has built five systems that

practiced your invention in the past?

A In in the past, Lhat is correct.

a Okay. And fet's start with the first one.

f understand -- ís it true that, in 1995,

SightSound had built a system -- let's call- it

Version 1 -- that practiced your patented invention?

A That is correct.

^ 
ÀnÄ\¿ -rr¡u songs were commercially availabl-e for sale

ARTHUR ROBERT HAIR 12/Lr/2072
Page B0

San Francisco
r,^/ww. merrilf corp. com/Iaw

II:.03 :29

11 : 03: 34

11:03:58

I7:0 4:23

800-B 69-9132
Merrill Corporation

1I:04:'49

Page 00080



1

2

3

A

5

6

1

B

9

10

11

I2
1')fJ

T4

15

76

I1
1ôIO

I9

20

2I

22

)?

24

25

on that 1995 Version 1 system?

A That is correct.

avaifable

O

avai lable

A

O But no movies or videos vJere commercially

for sale on that system?

That is my understanding, yes, fry recoflection.

How long was that Version 1 system commercial-ly

where peopJ-e can go and buy songs or music?

MR. DiBOISE: Objection to form.

THE VüITNESS: Not for long. Just a few months.

BY MS. FUKUDA:

O Any idea

A At least, T believe. I befleve it was just a

few months.

O Any idea how many months?

A f can't recall.

O And is it correct that during

where that 1995 system was making songs

those months

available for safe, that SightSound sofd

commercially

only one song

during the entire time?

A That is my recolfection, and yeah, that is

my recolfection.

O Why is it that only one song sold, if you know?

MR. D1BOISE: Calls for speculation.

THE VüTTNESS: Yeah, I agree. It woufd be

specuJ-ative.
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BY MS. FUKUDA:

A T mean, you did you build that Version 1

system?

A Myself and a coupJ-e other people.

O Did you expect at that time that more than one

song woul-d be sold?

A I don't recall- what my expectation was other

than getting the system built.

O Okay. f mean, you you commercially launched

that system; right?

A That's correcL.

O Okay. And were you hoping to generate revenues

with that system?

A Yes. That was the intention, to generate

revenue.

O And did you generate revenues with that system?

A No.

a Do you know why not?

A Well, one reason, wê pulled it down.

O Right, but during the

A Turned it off.

a But during the time that it was commercially

available, do you understand why it the system did

not generate revenues?

A There could be many reasons.
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a Such as?

A Consumer preference.

O Can you explain what you mean by that?

A Maybe they didn't like the songs.

O Any other reason?

A There coufd be.

O How many songs did you have avail-abfe on

Version 1 of your system?

A I don't recal-l exactly, but we had rights to

one afbum.

A Okay. And that's, what, about usually in

the neighborhood of 10 songs or so?

MR. DiBOISE: Objection.

songs

BY MS

THE WITNESS: I

\^/as on that afbum.

FUKUDA:

O Did you ever ask

or potential customers of

Version 1 system?

A I do not believe

for.

A Did you consj-der

commercially successful?

A I believed it to

the extent that it was the

don't I don't know how many

or get any feedback from users

that system regarding your

we had feedback that we asked

your Version 1 system to be

be commercialJ-y successfuf in

first stood up and offered
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music for

O

A

O

system?

A

O

A

l-abels

O

record

MR.

I ¡1I,

believe that

abl-e to make

DiBOISE: Obj ect.ion.

WITNESS: Vrie only had

;ust having one afbum

a lot of money.

one album, so I woufd

isn't going to be

that. was

that it

how long

safe.

Okay. But you didn't generate any revenues?

No.

Why did you ultimately shut down your Version 1

Business reasons.

What were those business reasons?

We were going to go back to the major record

and try to get ma j or record l-abel content.

Il{hy was it desirable to go back to the major

Ìabel s ?

A To get more content.

O Did you befieve that the lack of content on

your Version 1 system prevented it from generating

revenues ?

BY MS. FUKUDA:

O And is it correct that that one song

sold on your 1995 Version 1 of your system --

took more than a day to downfoad?

A That's possible.

O Did you have any understanding as to
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it took one of the songs to be downloaded in your 1995

Version 1 system?

MR. D1BOISE:

THE W]TNESS:

Asked and answered.

That's dependent on the other

end.

BY MS. FUKUDA:

O But

that existed in

right ?

but using typical

1995 you know,

computer technology

you built the system;

MR. DiBOTSE:

BY MS. FUKUDA:

O How long did

downfoad one of those

MR. DiBOISE:

BY MS. FUKUDA:

A in 1995?

MR. D1BOTSE:

THE WITNESS:

dial-up or someone at

Obj ect

you thi-nk it would take to

songs using your Version 1 system?

^l-\ì ^^lvv juvu

Obj ection.

It depends , if it's someone on

a university, so there is no one

ans\,ver to your question.

BY MS. FUKUDA:

O Okay. How long would it take through dial-up?

A A long time.

a How long?

A Are you asking me to do the math?
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a Just approximately.

A I can't recal-I.

0 Okay. Then what about somebody at a

university?

A That would be dependent on their bandwidth.

O In 1995 technology, what would the range of

download time be?

a What happened

that was used for your

MR. DiBO]SE:

THE WITNESS:

BY MS. FUKUDA:

Objection; asked and answered.

T wouf d have t.o calculate that.

to the hardware and the software

Version 1 system?

Objection; asked and answered.

Over the years, it \^Jas discarded.

MR. DiBOISE:

THE W]TNESS:

BY MS. FUKUDA:

O okay.

would have taken

songs

A

BY MS.

Vùoufd it surprise you to learn that it

more than a day to downfoad one of your

in your from the 1995 commercial system?

No, it wouldn't surprise

MR. DiBOISE: Ob j ection hol-d on.

THE WITNESS: Okay.

MR. D1BOISE: Objection; asked and answered.

THE WITNESS: No, it wouldn't surprise me.

FUKUDA:

O Do you know when it was discarded?
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MR. DiBOISE: Asked and answered.

THE WITNESS: I don't recal-I

BY MS. FUKUDA:

O

Version 1

A

When you you said you had

system.

Do you recafl when that was

I bel-ieve f answered that.

shut down your

shut down?

It was a few months

after

a

software

A

O

point in

it \^ras it r/vas launched.

O Was it still ln 1995?

A I befieve it might have been.

Okay. And did you retain

used for Version 1 at that

Yes, I believe so.

And you said that that was

time.

Can you recaff when it was

No, I cannot.

the hardware and

time in 1995?

discarded at some

discarded?

A

O Okay.

or it. was

Can you estimate whether it was cl-ose to

1995, several years l-ater?

A IL was most likely several years later.

O Do you know why that why the hardware and

software was discarded?

A Didn't work anymore.

A Okay. Did you also have accounting software

associated with Version 1 of the commercial system?
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A

"accounting software" ?

MS. FUKUDA: Software that's used

of the safes and revenues coffected and so

THE WITNESS: There was a listing

Can you

MR. DiBOISE: Objection.

Go ahead.

THE VüITNESS: Can you describe what you mean by

to keep track

forth.

of the

transaction.

BY MS. FUKUDA:

O okay.

A I don't

O

software

O

have the

prevent

BY MS. FUKUDA:

A

And was that also discarded?

recaff what happened to that.

Do you know where any of this hardware and

associated with Version 1 is today?

No.

In your 1995 Version 1 syst.em, did

ability to elecLronicaJ-1y code the

unauthorized reproduction?

MR. DIBOISE: Asked and answered.

THE WITNESS: No, it did not.

that system

songs to

O

A

O

Why not?

It didn't.

Ts one

el-ectronically

aspect

coding

of your invention the element of

these songs to prevent
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unauthori zed

A That

O Why

Version I?

reproduction?

is one aspect.

did you not buifd that functional-ity int.o

A It was not available, at least I don't recall

it being available.

O Díd you look into the avaifability of such a

functionality at the time?

A Ibelieveldid.

O Do you recall what you did to look for the

avail-ability of adding such a functionality into your

Version 1 system?

A f do not recall.

O Switching to Version 2, and I'm going to

describe that as in well, 1et me preface it with this

question: Is it true that Sightsound then built, in

1998, a second commercial- system that practiced your

invention?

A We buil-t a second system around that time

frame.

O Okay. And I'm going to describe that. as

Version 2, just to keep it separate. Okay?

Did you

from Version

A Ido

reuse any of the

buil-d Version 2?

recall using the

hardware or software

old hard\,rare or

1to

not
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sof t\^rare.

O And is it true that Version 2 onl-y offered

music for sale?

A That is my recollect.ion.

O How long was Version 2 commerclally availabl-e?

A I bel-ieve about a year. But, again, I'm

just that's that's the best recoffection I have.

O How was Version 2 different from Version I?

A fn what way?

O In functionality.

A In functionality, pretty much the same, other

than I befieve it did offer digital rights management as

an addition.

A Can you please describe in more detail what you

mean by "digital rights management. "

A The ability to protect the content.

O Protect content from what?

A Duplication.

a And what dld you use in your 1998 Version 2

system for that capability?

A AT&T's A2B music.

O By "AT&T's A2B music," are you referring to

so ftware ?

A Yes.

O Was that. software special-ly designed by AT&T
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for use in your system?

MR. DiBOISE: Objection.

THE WITNESS: For us?

MS. FUKUDA: Yes, for SightSound.

THE I/üITNESS: No, it was not specially designed

just for us.

BY MS. FUKUDA:

O Okay. So in 1998, that was a commercially

avaiÌabfe software?

A What do you mean by "commercially avaifable"?

O Well, why don't I step back a littfe blt and

ask: How did SightSound come to use AT&T's A2B music

software for your Version 2 system?

A It was through a business dealing with AT&T.

O And did you pay AT&T for the use of thelr

so ftware ?

A I don't recal-I.

A So your Version 2 system was commercially

available for the sale of songs approximately sometime

in 1998 until sometime in 1999?

A I believe that's those are the right dates.

O And how many songs did you sell through your

Version 2?

A I don't recalf.

O Do you remember generating any revenue from
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Version 2?

AT I don't recall that" As far as accounting

wanted to also add video.

goes, I don't recal-l .

O Who at Sightsound would have that. knowledge?

A Most líkely Alex LePore.

O And why did you discontinue your Version 2

system ín 7999?

A Because we changed and started using a

different system.

O And what was the reason for changing it and

a different system?start using

AWe

a Did

from Version

you

2 t-o

A f don't

reuse any of the hardware and softv/are

add the functionality of video?

bel-ieve \,ve reused software. We might

tel-l me what time frame?

have

to

A

O

Version 2

hardware

A

something

Can you

Yeah.

When you

system

for that

I'm not

or

discontinued

in 7999, what

system?

sure. We

reused hardware.

O What happened to the hardware that was used

for Version 2?

operation of your

did you do for the

either we

outside of the system,

reused it for

or h/e reused it
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for somethinq within the system. I don't recal-I.

0 Okay. And what about the software from your

Version 2 system,' what happened to it after 1999?

A I don't recalf.

a Do you stilf have the software from Version 2?

A No.

O Do you remember when do you believe that

software for Version 2 was discarded?

MR. D1BOISE: Objection.

THE WITNESS: I'm sorry. Say again?

MS. FUKUDA: Yeah.

O Do you believe that software for Version 2 of

your system was discarded?

MR. DiBOISE: Objection.

THE VIITNESS: When you say "discarded, " are you

sayíng del-eted, erased? What are you

MS. FUKUDA: Yes.

THE WITNESS: what are you saying?

BY MS. FUKUDA:

O Thrown out?

Yeah, it was discarded.ö

o

A

O

ir
We didn't reuse it.

\^ras discarded?

or around

Do you

No, I

Do you

1999,

remember when

don't.

now if it was close

after discontinuing

to you know, in

Version 2, or was it
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several years l-ater?

A f don't recall.

a You do not know today where sofLware for

Version 2 is,' right?

A I thj-nk I've answered that severaf times. No,

I don't.

O Vrlhen was the next version of a SightSound

system that practiced your invention built?

A Roughly in the time frame early 1999, I

befieve. Coul-d have encompassed late ' 98, but I -- I

can't recal-l exactfy when it was when you say that ít

\ras built.

O Okay. lVere there multi -- I'm sorry. Let me

just you mentioned that at this next version of your

system also offered for sale movies; correct?

MR. DiBOISE: Asked and answered.

THE VüITNESS: The third one?

MS. FUKUDA: Yes, the third version.

THE V{ITNESS: Yes, I believe I mentioned that.

BY MS. FUKUDA:

O Okay. And were there multiple versions of

commercía1 systems built by SightSound that offered both

music and movies for safe?

A Yes.

O Okay. How many different versions?

ARTHUR ROBERT HAIR 12/77/2012
Page 94

San Francisco
\.^/\iv\¡i . merri l- l- corp . com/ 1 aw

77:,22: 49

1"I:23 z 23

I7:23: 43

11:23:55

B 0 0- 869-9732
Merrill Corporation

1,7:24 :08

Page 00094



1

2

3

4

tr
J

6

1

B

9

10

11

T2

13

74

15

I6

T1

1B

I9

20

2I

22

z3

24

25

A I recafl there being three revisions

versions, revisions of that system.

A Did did these versions or

reuse the hardware and software from

I guess what f'm saying is, let's

v/ay: You said that there were Lhree

the prior

Iet me do

vers ions that

offered both music and videos for sale; right?

A I did say that.

MR. DiBOISE: Asked and answered.

BY MS. FUKUDA:

A So f et's call t.hem Version 3.L, 3.2, and 3. 3

okay? j-n chronological order. You said that

Version 3.1 v/as buift in, perhaps, early 1999 or late

1998.

How long did it take to build up Versíon 3.1?

A I don't recalf.

O f mean, was it months?

A I would imagíne months.

O And just to go back a little bit, what about

Version 2 that was buift in 1998; did that al-so take

months to buifd or longer?

A I don't recall, but definitely in the months.

O Okay. And what about Version 1 in 1995; how

long did it take to build that system?

A Also measured in months.

revl saons j ust

version?

it this
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O How long was Version 3.1 commercially avail-able

for?

A I don't

MR. DiBOISE: Objection.

Go ahead.

THE VüITNESS: I don't recalf .

BY MS. FUKUDA:

O Okay. When was Version 3.2 buil-t?

A I don't recall.

O Okay.

A f don't

And what about Version 3.3?

recaff.

-- when SightSound changed

to 3.2 to 3.3, did it reuse

A When you

from Version 3.1

and software from the

scratch; meaning, you

or did it reuse 3.1's

A El-ements.

O elements?

A Efements were

scratch.

O And

el-ements were

That

O Okay.

.1 andVersion 3

prr_or

know,

versfon

was 3.2

its system

hardware

or did it start from

built from scratch

A

reused, and elements were from

same thing going from Version 3.2 to 3.3,

used?

IS my recolfection.

What were the differences between

3 .2?
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A I don't recall the the the major

differences.

O Were

A Yes.

better,

a

Faster?

A

O

better

A

O

A

is ab,out

they just progressively got

as I can tell you right now.

say "betterr " what do you mean?

there anything done

there differences in functionality?

I believe

as good

Okay. When you

More content?

Just, in general, better

Can give me some examples of how 3.2 was

than

you

3.1?

Improvements on user interface, organization.

Vrlas there any improvement in download speed?

On our

MR. DiBOISE: Objection.

THE VüITNESS: On our end or on the consumer's

end?

BY MS. FUKUDA

O Was there anything was

end to enhance the ability to download moreon your

quickly?

A Put additionaf

as improving

SCTVCTS

actualBut as far

anything to improve speed. We

capacity.

A Okay. And what about the

in place to handle load

speed, ño, v,/e did not do

did things to improve

any malor
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differences in functionality between 3.2 and 3.3?

A I don't recafl the individual feature

improvements at t.his time.

O Vrlere those versions did they ever overlap in

terms of commercial avail-ability? Meaning that, did you

offer Version 3.1 and then launch 3.2 while 3.1 was

still- available, or was it was it that 3.2 completely

replaced 3.1?

MR. DiBO]SE:

THE WITNESS:

start bright-line test

off.

BY MS. FUKUDA:

Asked and answered.

Yeah, I

of when

don't thínk

It's vague

there was a

and one wasone v/as on

A So you were making modifications to the system

on a more continuing basis?

MR. DiBOISE: Objection; argumentative.

THE WITNESS: Vrle \^/ere making modif ications.

I those wouldn'L be my words, "orr a continual- basis. "

WeII, leL me ask you to use it 1nMS. FUKUDA:

your words, Lhen.

a How how

did you come up with

do you distinguish between how

the fact that there t^/ere three

different versions or revisions of your commercial

1999? How did you delineate them?system starting in

MR. D1BOISE: Objection.
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THE WITNESS: I -- I don't understand your

question.

BY MS. FUKUDA:

a Well, actually, f'm taking you back to your

original ans\,ver.

A

O

in 7999,

versions

A

O

Mm-hmm.

You had mentioned that there were startÍng

you said that there were three different

Mm-hmm

or revisions of your of SightSound's

commercial system?

Â Vac

O Okay. How did you distinguish, you know, such

that you can tell- this is Version I, this is Version 2,

and this is Version 3?

A I don't recall the the specific details, but

at the time we had t.hat's how we referenced them. We

had Versj-on 7 -- or, as you put it, 3.1, and then we

made improvements, and then we went to the next one, and

then we made improvements and went to the next one. I

don't recall the specific improvements.

O Okay. So internal-ly at SightSound, they were

referred to as Version 7, 2, and 3?

A Yes, you can I guess you can generally say
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that.

O Can

generated by

A No,

o Díd

A I--

ask Alex.

you tell me how much rev-

Version 3.1?

I can't.

it generate any

I don't recall

revenue was

revenues ?

That's a question you can

O Okay. And would your

revenues be any different with

A That I don't recall?

a Right.

A Yes.

anshrers regarding

respect to 3.2 and 3.3?

Let me ask it again.

Version 3.2 had

O Sorry That was vague.

know whether 3.2Do you

generated any

MR.

THE

BY MS. FUKUDA

a Okay. And do you

generated any revenues?

A I don't recal-I .

A What happened to

any of the versions, 3.L,

A Eventually it was

a Do you know when?

revenues ?

DiBOISE: Asked and answered.

VTIITNESS : I don't recaf I

know whether Version 3.3 had

the hardware associated with

, and 3.3?

sol-d of f .
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A No, I donrt.

O Do do you know if it was well, let me

fet me try it this way: Vühen did afl- versions of

Sightsound's commerciaf systems cease operation?

A T don't recaff the exact

the early 2000s.

dat.e, but it was in

a Okay. And was

those versions sold off

the hardware and software for

had ceasedafter SightSound

operation for these commercial systems?

MR. DiBOISE: Obj ection.

Let me see

t.he hardware

THE WITNESS: your question again?

and software was soldSo are you

off after

asking if

we shut down the system?

shut down all

down all the

MS. FUKUDA: Yes,

Shut

aIl systems.

systems.THE WITNESS

MS- FUKUDA: Mm-hmm

THE

the hardware

shut it down?

MS.

THE

h]]TNESS: So

the

your question ís did we self

the remaining hardware after we

FUKUDA: Yes.

WITNESS: Yes.

BY MS. FUKUDA:

O Okay. And what about the software; I/'/as was

the software also sol-d off?

\^/aS eraSed.A No. It
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O Was the when was the software erased?

A Before the hardware was sol-d.

O And the erasure of the software and sell-off of

the hardware, that al-I happened in the early 2000s after

SightSound ceased commercial operations?

A I bel-ieve it was sold off after we shut down

the system.

O Would it be consistent with your memory if I

told you that Sightsound's commercial operations

ceased would it be consistent with your memory if I

told you that. SightSound's commerciaf systems went

offline during 2002?

A I woul-dn't be surprised.

A What did the company do after it ceased

commerciaf operations ?

A After it shut down the system?

O And and shut down the system?

A Yeah, and

MR. D1BOISE: Objection; compound.

THE WITNESS: What did we do after we shut down

the system?

MS. FUKUDA: Yes.

THE WITNESS: We we l-aid of f empJ-oyees.

BY MS. FUKUDA:

O WeI], what did Sight.Sound do as a business
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after it no longer offered commercial services?

A Do you mean as far as selling movies and music

or

o Yes.

A We did not sell- movies and music after we shut

down the last system.

O What did SightSound do as a business instead?

A Well, we v/ere in the business to sell movíes

and music, so r,^/e stopped selling movies and music, so

I'm not sure I understand what you mean by what did we

do for a business?

O Well, did did Sightsound, the entity, still

exi st ?

A It stiff exists today.

O Okay. And what is the business of the

Sightsound entities after it ceased commercíal

operat ions ?

A f'm not sure what you are asking. What's our

bus ines s ?

O Yeah.

Why did the

it went offline with

Because

What is

Vüe are

SightSound entity st.ifl exist after

its commerciaf systems?

we still have assets that have vafue.

SightSound doing with those assets?

protecting them. f'm here today.

A

O

A

ARTHUR ROBERT HAIR L2/II/20L2
Page 103

San Francisco
\^/\^rv'/ . mer ri l- l- corp . com/ law

7I:35: 42

11:36:01

11:36:09

II:.36 z 20

800-869-9]-32
MerriÌl Corporation

11: 36:35

Page 00103



1

2

')
J

4

trJ

6

1

B

9

10

11

I2

13

I4

15

I6

L1

1B

19

20

2I

22

ZJ

24

25

That's what we are doing with them.

O Is SightSound doing anything else in terms of

at you know, coÍtmerciaf operation or business?

A No. I think I answered that, flo.

a Was it true that, over the years, SightSound

had pitched to companies and offered SightSound's

consulting services to help companies buil-d their ol^/n

media download services?

MR. D1BOISE: Compound.

THE V{ITNESS: At one point we were trying to do

that.

BY MS. FUKUDA:

O Do you remember when?

A After we shut down the system.

O And is it accuraLe to say that you have pitched

to companies for that purpose that incfuded Warner,

Universal, Spiral, and Star?

A During what time frame?

O At any time frame.

A At any tíme frame? Vüe did talk to those

companies about the system, but I -- f can't recafl if

we did about consulting, if that lras your question.

O I see.

A Is that

O Yeah, I was referring to, you know, offering
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them consulting servíces to help those companies create

their own media download.

MR. DiBOISE: Objection.

THE WITNESS: Is this in is this as the

corporation, or is this as me as an individual-?

MS. FUKUDA: This woufd be both.

MR. DiBOISE: T disagree.

You can ansr,ver as to commercial, as your own

understanding.

THE WITNESS: Okay. As my understandi-ng, I

don't recaff.

BY MS. FUKUDA:

a As far as you can recafl-, did Vrlarner,

Universal, Spiral, or Star ever employ SightSound's

servj-ces with respect to their own media download

services ?

A I don't recaff.

O Circllng back quickly to the five different

versions of SlghtSound's commercial systems that, You

know, offered for safe music and/or movies, were there

contemporaneous documents that were generated in

connection with the building and the offering for sale

of those systems, Voü know, back in 1995 through 2002?

MR. D1BOISE: The question is compound.

THE WITNESS: I believe there were documents.
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BY MS. FUKUDA:

0 And did SightSound

documenLs?

A I don't know if we

retain aII of those

O Okay. It retains

all of those documents to

the various litigations?

A Yes.

retained every document.

did SiqhtSound turn over

its counsel in connection with

O Are you aware of any documents that h¡ere

generated in 1995 to 2002 regarding SightSound's

commerciaf systems that were no longer available to turn

over to counsel?

MR. DiBOISE: Objection

THE WITNESS: IN-

MR. DiBOISE: caÌIs for speculation.

Individual.

THE WITNESS: As an individuaf? I don't

recal-1.

BY MS. FUKUDA:

A The the five versions of

commercíal systems that were that

the SightSound's

we have been

discussi-ng, did each of them practíce your invention

that's claímed in the patents-in-suit?

MR. D1BOISE: Calls f or a legal concl-usion.

THE WITNESS: From a layman's standpoint, it
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did practice the ínvention.

BY MS. FUKUDA:

O Okay. Now, You do understand that there are

multipJ-e patent. cl-aj-ms that are found in each of your

patents in this case?

A I understand there are multiple cl-aims.

O Do you have any understanding whether each of

your five commerciaf systems have practiced every one of

those claims?

MR. DiBOISE: Objection; cal-ls for a legal

concl-u- conclusion.

THE VüITNESS: I have never done any kind of

analysis on a one-by-one basis. No, I have not-

BY MS. FUKUDA:

O Are you aware other than I know we had

talked about earlier the the element relating to the

electronicalty coding to prevent unauthorized

reproduct-ion, and I understand that that particular

element was not present in Version 1 of SightSound's

commerciaf system; right?

MR. DiBOISE: Asked and answered.

THE WTTNESS: I did answer that.

BY MS. FUKUDA:

a Okay. And and your answer v'Ias yes; correct?

MR. DiBOISE: Ho]d on.
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THE WITNESS: So so what is your can you

rephrase the question?

MS. FUKUDA: Yeah.

A You remember testifyíng that the

el-ectronically the functionality of electronically

coding to prevent unauthorized copying was not a feature

in commercial- system Version L?

MR. DiBOISE: Objection.

THE WITNESS: That is correct.

BY MS. FUKUDA:

O Okay. Other

aware of any eJ-ement

vvas not practiced by

SightSound systems?

MR. DiBOISE:

legal conclusion.

THE WITNESS:

than that functionality, are you

that h/as in your patent claims that

any of the commercial versions of

Objection; compound, calls for a

I can't recall

BY MS. FUKUDA:

O Did you ever do that analysis?

A I do not recall- ever doing that analysís. I

think I mentioned that already.

O Other than the okay. Let me rephrase.

Sj-nce the f11ing of your original application

in June of 1998, have you been a\^rare of any commercial

systems out there, you know, by anybody, that offered
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the el-ectronic safe of digital audio or digital video

signals over telecommunications lines that did not

practice your inventions?

MR. DiBOISE: Objection; form. I think you

misspoke.

MS. FUKUDA: Okay. Let me try to rephrase

that.

O Are you aware of any commercial systems, with

the exception of Sightsound's commercial systems, that

existed after June of 1998 oh, you are right. That's

the miss that existed after June of 19BB that

offered the electronic safe of digitat audio or digital

video signals for transmission over tel-ecommunications

lines ?

A And is this as corporate or individual?

MR. DiBOISE: Corporate.

MS. FUKUDA: It's as corporate and individual.

THE VüITNESS: YCS.

BY MS. FUKUDA:

O What what systems are you aware of?

A This is a very broad definition of what

digital video signals for transmission over

telecommunications lines, Apple would be one.

O Okay. Well-, all right. I think T l-eft

clause at the end from my prior question, which

you say

out the

is, are
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you aware of a system -- al-l right. Let me try to

rephrase that.

Other than SightSound's sys- wel-l-, let me

get this stralght in my own head.

Okay. Are you a\"iare of any commercial system

out there since June of 1998 that offered for electronic

sale and transmission music and video over

telecommunications l-ines

MR. DiBOISE: Objection; form.

BY MS. FUKUDA:

O that that did not Practice Your

invention?

MR. DIBO]SE:

THE VüITNESS:

MR. DiBO]SE:

Objection; form --

So

-- may call for a legal

conclusion.

You can answer.

THE WITNESS: Are you saying from June of 7998?

MS. FUKUDA: Yes, onward. Oh, did I do that

agaln? Sorry. Okay. Let me I can't get the date

right here.

O Since June of 1988, are you aware of any

commercial systems that offers for electronj-c sale music

or videos that are transmitted over telecommunications

Iines that do not practlce your invention?
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A You mean to include digital when you say

signals ?

MS. FUKUDA:

THE WITNESS

MR. DiBOISE

legal conclusion.

And you are

capacity.

Yeah, digital.

Okay.

Objection; form, calls for a

answering in your personal

THE VüTTNESS: And it still says June of 1998.

MS. FUKUDA: I meant to say June f can't get

!l^ ^LLIlq L

MR. DiBOISE: You can assume 'BB.

MS. FUKUDA: Yeah, let I meant to say 1988.

THE WITNESS: I'm going to have to read the

question.

MS. FUKUDA: Sure.

THE WITNESS: Okay. So if I understand your

question, you are asking, since June of 19BB , Lf f'm

ar^/are of any systems that that sell movies and music

l-ike our patent but don't violate our patent.

MS. FUKUDA: Well, not the like your patent

part. I'm just talking about anybody, any system out

there that electronicaÌ1y sold movies or music and

transmits them efectronically that does not practice

your invention.
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MR. DiBOISE: Hold on.

THE WITNESS: Yeah,

the way f'm understanding

MR. DiBOISE: Yeah,

THE WITNESS: Yeah,

MS. FUKUDA: Okay.

t.his j-s confusing, because

why

the

Let

don't you start over

way f 'm -- yeah.

me try it one more

time.

O

offering

that are

does not

a

any other

Is there is there anybody out there who's

for sale, for electronic safe, songs and movies

el-ectronically transmitted that you believe

practice your invention?

MR. DiBOISE: You are including digitat in that

que st ion ?

MS. FUKUDA: Wefl, ûo, not right novv.

MR. DiBOISE: Okay. Objection; calls for a

legaJ- conclusion.

You can testify in your individual capacity.

THE VüfTNESS: The way you worded worded

this, that could be NBC, because that's very broad.

BY MS. FUKUDA:

a When you say "NBC, " are you referring to

broadcasting?

A Mm-hmm.

Okay. Excfuding broadcasting,

systems that you believe does

are you a\,{are of

not practice
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your invention?

MR. D1BOISE: Calfs for a legal concfusion.

Are

THE

you done?

WITNESS: Not yet.

Iayman's standpoint, Netflix.Now, from a

BY MS. FUKUDA:

O You are referring to the the current Netflix

sysLem where you can

A I'm referring to Netflix.

O WeÌl, you are not talking about the Netfl-íx one

where they mail

A Mail you a CD?

O you the DVD or the

A No.

A Are you referring to that service, or are you

tatking about the Netflix streaming business?

A Netflix streaming business.

a Okay. You believe that that does not practice

your invention?

A Yes. I just said that.

O Anybody efse?

A Off the top of my head, I can't think of

anything right now.

O Why do you believe that Netffix streaming

business is not covered by your invent.ion?
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MR. DiBOISE: Obj ection; caf ls f or a J-egal

conclusion.

serv_Lce

BY MS.

O

se1 Iing

A

You can ans\^rer in your

Personal,

Correct.

They are

THE VüITNESS:

MR. DíBOISE:

THE WITNESS:

selling time.

FUKUDA:

personal capacity.

not corporate?

really a subscription

What do you mean by "subscription service

timett?

WeIl, I don't know how to make that. even better

of of an answer.

O WeIt, what do you mean by "selling time"?

A Well-, you pay for a monthly subscription to

watch the movies on their service, and if you stop

paying on that monthly timetable, you don't get to watch

the movies from their service.

0 And that type of service is not covered by your

invention?

A That's correct.

O Let me circle back briefly to when you were

preparing your very first appJ-ication, the June 198B

application submitted to the Patent Office.

When did you start working on that application?

A I don't recall- the exact time.
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ODo
appl icat ion

Of fice ?

you remember for how long you worked on that

submitted to the Patentbefore it was

A Most likely several- months, but I don't recall

specifÍcally.

O Was that severa] months of continuous work on

the application, or did yoü, you know, work for a couple

of days here and there througthout several months?

A You mean back in the 19BB time frame?

O Yes.

A I don't recaf l-.

A Did you so you believe that the preparation

of your application was done in 19BB?

A Is this as individual or corporate?

A I believe this is both.

A Both?

Yes, preparation was done including 1990

1988, but it might have been into 1987.

O Okay.

A f don't recall, so I'm not going to state

emphatícalJ-y that it was done in 1988.

a Okay. If it went into 7991, would it just be

the late part of 1990 I did it again.

If it went into T9B'7, would it be the fatter

part of L9B1?
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A I don't recall.

O Did you work continuously on your application

until it h/as submitted to the Patent Office?

MR. DiBOISE: Asked and answered.

THE WITNESS: Yeah, I think I think I

answered that as I don't recafl.

BY MS. FUKUDA:

A And do you remember for months durlng L9B1 or

19BB that you were just working every day on your patent.

application?

A I don't recall.

O At the time of filing of your 19BB application,

did you have any understanding as to which type of

telephone fines would work best with your invention?

A I don'L believe I made any kind of

distinguishing thought.

O Did you when when you conceived of your

invention and then eventually, you know, filed an

apptication on it, did you think that for example,

that some lines, like cabfe l-ines, would work better for

your invention than, you know, for exampJ-e, traditional-

telephone lines, ín your words?

MR. DiBOISE: Objection; facks foundation.

THE WITNESS: Okay. So are you taking about in

1986 , 'Bf , 'BB cabl-e TV l-ines?
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MS.

know, like

THE

MS.

to be broad;

THE

FUKUDA:

like you

VüITNESS:

FUKUDA:

riqht ?

WTTNESS:

Yeah, âûy any kind of you

had said --

Because I don't recalf

you understood teJ-ephone lines

Yeah

BY MS. FUKUDA:

O Did you consider any specific type of lines to

be better for your invention than others?

A f don't believe I thought of it as being

bett.er. I just was inclusive on all communication

1ines, links, whatever you want to call them,

telecommunication .

O Did you understand, in the 1986-to-1988 time

period, that certain types of line would have faster

transmlssion speed than other lines?

A Yes.

O And did you believe that the lines that had

faster transmission speed would be better for

implementing your invent.ion?

MR. D1BOISE: Objection.

THE WITNESS: I woufdn't characterize it as

better.

BY MS. FUKUDA:

a Why not?
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not

telecommun-

systems and

A Because I don't have control over the

telecommunication lines and the phone

global use of telecommunications in general

whether you have any control over them orO But

fines

A Mm-hmm.

O did you have

would be better for

a belief that certain

your invention than

types of

other

lines?

MR. DiBOISE:

THE VüITNESS:

Obj ection.

f would say faster.

BY MS. FUKUDA:

O Which

A Fiber

home.

O

A

system "

O

would be

twisted pair

MR.

concfusion.

Not

type of l-ines woufd be faster?

is faster than a twisted pair into the

Okay. And

But it's alf part of the telecommunications

Understand.

So, then, did you believe that fiber lines

a better impl-ementation of your invention than

lines into the home?

DiBOISE: Obj ection; call-s f or a legal

testifying as a corporate representative
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You can give your personal opinion.

MS. FUKUDA: I disagree with that.

O But you can ans\,ver.

MR. D1BOISE: WeIl, it's subject. to our notice

in which we objected to all the topics t.hat would

require expert testimony

MS. FUKUDA: Again, You know

MR. DiBOISE: and/or legal conclusion, so

that's the distlnction.

MS. FUKUDA: You can you can object. I'm

not agreeing with any of your objections, but we can

sort through that. You know, I'11 just ask the witness

to testify to the best of his ability.

THE WITNESS: Can you repeat the question.

BY MS. FUKUDA:

O So in the 1986-to-1988 time period, did you

bel-ieve that flber lines would be a better

implementation of your invention than twisted pair fines

into the home?

MR. D1BOISE: Objection.

THE WITNESS: Again, I I testified that I

T did not consider it.did not think of it

I -- it just didn't

BY MS. FUKUDA:

O Okay. So,

that u/ay.

come up.

you know, âs you were thinking about.
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yoLlr invention, you were not thinking about the details

of how to implement your sYstem?

MR. DiBOISE: Objection; argumentatì-ve,

misstates prior testimony.

THE VüITNESS: I didn't saY that.

BY MS. FUKUDA:

to come up with a v/ay that wouÌd

invention?best implement

7\ Vae If uu t

O OkaY.

lines woufd be

implement your

Iines into the

MR.

testimony.

You

THE

that. would best implement

speci fication?

BY MS. FUKUDA:

O I understand, but

believed at that time that

for this invention than

A Again

MR. DiBOISE:

your

did.

And did you believe that fiberoptic

faster and, therefore, better for use to

invention than the twisted pair telephone

home?

DiBOISE: Obj ection; cal-ls f or expert

can gr_ve

VTIITNESS:

your opinion

O Did you try

T bel-ieve comj-ng

my invention

up with a \^/ay

is in the

I'm asking you whether you

fiber lines would be better

telephone lines into the home?

Objection; asked and answered
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THE VüITNESS: Again, I'm not saying better, I'm

saying faster.

BY MS. FUKUDA:

O Is faster transmission a better implementation

of your invention?

MR. DiBOISE: Objection; asked and answered,

cafls for expert testimony.

THE WITNESS: Again, f'm sticking with faster.

BY MS. FUKUDA:

A Okay. Were there any other type of

tefecommunications that would be faster, in your

understanding back in 1988, than the twisted pair

telephone lines into the home?

A At that time, there were a variety of different

types of l-ines. There would DSl DS3s. There were

DS1s. There was T1s, so it's just a combination of a

different of a variety of different ways that

tefecommunications was molded into a global- system, so I

have no idea how you can parse one out over the other.

0 Well, I guess my question is simpler than that,

which is, you know, in your understanding back in 1988,

were there tefecommunications fines that you believe

would be faster than the twisted pair teJ-ephone fines

that go into the home?

MR. DiBOISE: Asked and answered.
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THE WITNESS: Okay. Vrlhen you are t.alking about

this invention, again, I go back to I don't think I

would have control from where one the the service,

example, Sightsound, controlling the actual

telecommunication system that gets from SightSound to

t.he enduser, so having that kind of thought process of,

Oh, welf, it would be better to have one one type of

connectj-on that is within the whol-e telephone system

over another, that that's entirely irrelevant at that

time and and today, so I -- I have no idea how to

answer your question.

MS. FUKUDA: Vüell, I'm sorry that \^re keep going

around in circles, but that wasn't real-ly the question I

asked.

O The question is, in 1988, whether you believed

that there were telecommunications lines that. were

faster for transmission of signals than the twisted pair

telephone fines that went into homes?

MR. DlBOISE: Asked and answered.

THE WITNESS: WeIl, if you are just talking

about was there something faster than twisted pair, Yes.

BY MS. FUKUDA:

O Okay. And and you you named fiber l-ines

as one example.

A Mm-hmm.
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O AIl f'm asking is: Any other examples?

MR. DiBOISE: Asked and answered.

THE WITNESS: Satellite, wirefess.

FUKUDA:

You bel-ieve that in 19BB

That sate]l-ite exist.ed

that satelfite

BY MS.

O

A

a

A

O and

digital signal-s

the home?

wireless would be faster transmission of

than twisted pair teJ-ephone Ij-nes into

A You didn't

O Oh, that

ask that.

that was my

fiber finesOther than

question, yeah.

Let her just ask her question.

Yeah.

things

signals

MR. DiBO]SE:

THE WITNESS:

BY MS. FUKUDA:

a Yeah, f'm referring

were faster for Lransmission

pair telephone lines.

A That's it? You're

to

of

that you believed

than twisted

you're just asking what

is faster than twisted pair?

MR. DiBOTSE: In 1988.

THE WITNESS: In 19BB?

MS. FUKUDA: Yeah, I mean, I'm happy to give
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you the entire question. You know, I'm just. trying
!^LU

THE VüTTNESS: Okay.

MS. FUKUDA: Okay. So

THE WITNESS: Pfease do.

BY MS. FUKUDA:

O So in 19BB when you fifed appllcation, did you

beÌieve that there were telecommunications lines that

\^/ere faster for the transmission of digital signals than

twlsted pair telephone lines?

A Yes.

line is the fiber line,'

example you gave of a faster

correct ?

Yes.

Are there any other examples of faster lines?

Sateflite.

Any other example?

T1.

Okay. Did that exist. in 19BB?

I believe it did.

Okay. Any other example?

I'm not sure about DS1 or DS3, but. those were

O Okay. And one

A

O

A

a

A

O

A

O

A

faster.

a

A

Okay. Anything

T'm not sure if

else?

DSL existed at that time, but
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it r^/as f aster.

O Okay. And anything else?

A Radio.

O That was faster than twisted pair telephone

Iines ?

A Microwave.

It can be.

O Can you think of anything else?

A Not off the top of my head.

O Okay. At your at the time of your f1ling in

1988, did you conceíve of how to configure your

invention to prevent unauthorized el-ectronic copying of

digitat audio music?

A Oh, I don't I don't understand the question.

Did f conceive of how to configure?

a Yeah.

prevent

musi-c?

How to configure your in- invention to

unauthorízed el-ectronic copying of digital audio

MR. DIBO]SE:

THE WITNESS:

or individual?

MS. FUKUDA:

MR. DiBO]SE:

THE WITNESS:

vague.

Now, is this as corporate

This would be both.

It's

Yeah

Both.

Okay. Yeah, I I think it's in
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the document. Everything I did was right here.

MS. FUKUDA: Okay.

MR. DiBOISE: Referring to exhibit what?

THE WITNESS: Oh, I apologize. 70, 69, 68.

BY MS. FUKUDA:

Okay. I'm

fil-e history

O to refer you back

'573 f il-e history

Here we go.

f'm going to

is the

going

the

to where

exhibit.

if you could go back

again. Right there,

A Mm-hmm.

O Okay. And

could take a l-ook at

A Mm-hmm-

refer you back to Exhibit 115, and

to your June 13th, L9BB application

yeah, right on that page.

I'm goinq to

page 2 of 6

refer you to if you

in that application.

O Here we

subsection that

Protection" ?

A Mm-hmm-

go. Take a l-ook at you see that

top, "Copyrightstarts, ât the very

a Okay. Now

MR. DiBOISE

THE WITNESS

FUKUDA:

Okay. And

a if you

yes" instead of

I'm sorry.

say

Yes.

It

BY MS.

O

there's

you will see that you know,

go down one, t.wo, three four.
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Okay?

begins

A

If you

with:

take a

" stilr
look at the fourth paragraph that

another objective?"

Mm-hmm- Yes.

a It says, "Still another objective of this

invention is to offer a ne\^/ and improved methodology

system which can prevent unauthorized electronic copying

of quality digital- audio music. "

Do you see that?

A In the fourth paragraph?

O I just read that paragraph that starts with

"StiIl another objective. "

A Oh, that's the fifth up. I'm sorry. It's the

fifth paragraph.

O Two, three, four you are correct. That's

the fifth paragraph.

A Yes.

O Is there anywhere in this application well,

l-et me fet. me put it this way: Did you when you

filed this application, did you did you know how to

include the functionality of preventing unauthorized

electronic copyíng into the invention?

MR. DiBOISE: Objection; cal-l-s for speculation.

THE VüITNESS: Did I know how to incl-ude?

MS. FUKUDA: Yeah.

O How to implement the functionality of
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preventing unauthorized el-ectric electronic copying?

A Vrlell, the the approach to that was to use

that as an efement that had afready been invented,

encryption.

a Okay. And -- and where do you refer to that?

A In the .l-ast paragraph of that page.

O Can you point me to the exact sentence you are

referring to?

A The paragraph: "This invention can be

configured. "

O Okay. You are referring to the first

paragraph first sentence of that fast paragraph on

page 2 of 6?

A f'm -- I'm referring to the whole paragraph.

O Where j-n that paragraph do you see reference as

to how your invention can be configured to impl-ement the

objective of preventing unauthorLzed electronic copying?

A f'm not sure I understand your question.

O You you pointed me to that entíre

paraqraph

A Mm-hmm.

O -- but, you know, fry question is: Where in the

paragraph do you describe how to configure your

invention to implement the objective of preventing

unauthorized electronic copying?
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MR. DiBOISE: Ob jection; call-s for a legal

concJ-usion, may call- for expert testimony,

THE VüITNESS: Yeah, I mean, I think 1t's

MR. DiBOISE: Answer from your knowledge, if

you can.

THE VùITNESS: Yeah, to me, it's kind of clear,

but I think anything other than layman's view of this

f mean, it's right here.

BY MS. FUKUDA:

O How how is it configured?

MR. DiBOISE: Objection; asked and answered,

vague.

BY MS. FUKUDA:

O Can you ;ust read it to me.

A Yeah. This invention

O How is it

A Pardon?

O Sorry. Go ahead.

A "This j-nvention can be configured to either

accept direct input of Digital Audio Musicrr --

MR. DiBOISE: Slow down.

THE WITNESS: "from the digital output of a

Compact Disc, such transfer woufd be performed by the

private user , or this invention can be conf-igured to

accept Digital Audio Music from a sourcer' -- "source
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authorized by the copyright holder to seII and

distribute the copyrighted materials, thus guaranteeing

the protectíon of the copyrighted materials. Either

method of efectronically transferring Digital Audio

Music by means of this invention is intended to comply

with afl copyright laws and restrictions and any such

transfer is subject to the appropriate authorj-zation by

the copyright holder. "

BY MS. FUKUDA:

O This paragraph doesn't point to any software

that coul-d do the configuration to prevent unauthorlzed

copying; is that right?

MR. DiBOISE: Objection; cafls for legal

conclusion, call-s for an expert opinion.

THE WITNESS: I thlnk f'm -- I pretty much

answered, but I do not want to answer like a lawyer.

BY MS. FUKUDA:

0 No, I'm not asking you ltm asking you to

answer Iike an inventor.

A Okay.

O Okay. Does this paragraph describe what type

of software to be used to implement. the objective of

preventing unauthorized electronic copying?

MR. DiBOISE: Same objections.

THE WITNESS: Your question is, does it does
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ARTHUR ROBERT HAIR L2/II/2012
Page 131

it describe what type of software? No, I just read it.

It does not describe what type of software.

BY MS. FUKUDA:

O At the time of filing, tr{ere you aware of

software that could be used to implement the

functionality of preventing unauthorized electronic

copying?

MR. D1BOISE: Same objection,' may call for

legal concfusion. It does cafl for expert testimony.

If you understand the question, you can ansvùer

from your own knowledge.

THE WITNESS: From my own knowledge, I was

aware of cryptography that existed.

BY MS. FUKUDA:

Okay. What

a general standpoint.

12: 19 :, 48

L2:,20:04

12:2Q :78

12 :20 :29

used

From

And

or

O

A

O

to

A

you believe that that

could be implemented

cryptography could be

in your invention?

That's correct.

MR. DiBOISE: Same objectlons.

BY MS. FUKUDA:

O Can you be any more specific than cryptography?

You know, what what specific cryptography \^Iere you

referring to?

MR. DiBOISE: Objection; may call for expert.
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opr_nr_on.

THE VüITNESS: I wasn't being specific.

BY MS, FUKUDA:

0 Okay. Were you were you a!,/are of any

specific cryptography software that coul-d be used to

implement your invention at the t.ime of filing?

MR. DiBOISE: Okay. Hold on a second.

You can ansv/er.

THE WITNESS: My recoffection at

now is that I was familiar with or or

encryption, but I do not recall anything

BY MS. FUKUDA:

And at the time of

software that coufd

the time right

a\.^/afe Of

specific.

did you know of any

or could be

invention work at

O

speci fic
filing,

be used

implemented in your

that time?

to make your

MR. DiBOISE: Objection objection; cafls for

expert testimony, asked and answered.

THE WITNESS: Okay. Again, I answered

I'm -- you asked, did you know of any specific software,

and f'm saying f do not recall any specific software. I

think I answered that.

MS. FUKUDA: Now, how are you doing in terms

of do you want to do a lunch break now and then come

back?
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THE WITNESS: No, I'm fine

MS. FUKUDA: You're okay?

MR. DiBOISE: How about you guys?

MS. FUKUDA: Okay.

MR. DiBOISE: Okay.

MS. FUKUDA: Why don't we

now and did let's go off the

THE VIDEOGRAPHER: Okay.

the time is L2:22.

(Lunch recess taken. )

-o0o---

take our ]unch break

record.

Going off the record,
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AFTERNOON SESS]ON 1:09 P.M

THE VIDEOGRAPHER: We are back on the record.

This is the beginning of Volume I, Videotape No. 3 in

the deposition of Arthur Hair.

The time is 1:09.

BY MS. FUKUDA:

A Mr. Hair, if I could just get you to take a

look at let me see if f have these. V'lhere are the

different exhibits here.

Do you have your declarations to the PTO lying

around here? Oh, wait.

MR. DiBOISE: That's one

MS. FUKUDA: Yeah.

MR. DiBOISE: there's Lwo.

MS . FUKUDA: Yeah . Here \^/e go .

O Referring you back to Exhibits L76 and tll,

and, again, in Exhibit 176, it woul-d be page 3"

MR. DíBOISE: Third page?

MS. FUKUDA: Page 3 of the the actual

physical labeled document.

O And on page in Exhibit I7l, it would be

page 5 of that document, and my question is going to be

the same with respect to both of these declaratj-ons.

In the phrase "telephone lines 30" and then,

ARTHUR ROBERT HAIR 12/TI/20T2
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open paren, "electrical- lines, " cfose paren, what does

"electrical lines" mean?

A f can't recall the context of what "electrical

Ìine" means in the entirety of that paragraph.

a Did you have any understanding at the time

about what "electricaf lines" meant?

A I'm sure I did, because this was prepared with

legal counsel, and I'm sure I understood the context,

but right no\^/ I can't recal-I what that. was.

a Okay. I I guess, you know, different

questì-on is, you know, what did you know, taken out

of the context of this paragraph, what did "electrical

lines" mean to you at the time of your declaration?

MR. DiBOISE: Objection; asked and answered.

THE VüITNESS: Yeah, like I said, I don't know

what. it's if it's referring to what part. of that

that that paragraph, that phrase, that sentence of

so I don't recalf.

BY MS. FUKUDA:

O Do you have any understanding of "electrical

lines" as you sit here today?

MR. DiBOISE: In the context of this document?

THE VüITNESS: In the context of the document or

outside of the document?

MS. FUKUDA: Outside of the document.
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THE WITNESS: The equipment here is plugged

into power Iines

MS. FUKUDA: Okay.

THE WITNESS: electrical lines.

BY MS. FUKUDA:

A Okay. And do you understand that electrical

lj-nes operates with the flow of el-ectrons?

MR. DiBOISE: Objectj-on; may caII for a expert

opinion.

You can answer from your personal knowledge.

THE VüITNESS: In the context of this or just

in outside the context of this?

MS. FUKUDA: Both. I mean, just electrical-

l-ines in general.

A Outside of

MR. DiBOISE: Compound.

THE WITNESS: this context

MR. DiBOISE: I'm just trying to get an

obl ection.

Go ahead.

THE WITNESS: Okay. Outside of this context,

yês, electrical lines do have efectrons flowing to them.

BY MS. FUKUDA:

O And is electrical fines used differently in any

way in the context of this paragraph?
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MR. DiBOISE: Objection; asked and answered.

You can ans\^/er again"

THE WITNESS: That's what I said. Again, I

don't. recall what context this was used in that phrase.

BY MS. FUKUDA:

O In in reviewing this paragraph now, do you

see anything in here that tells you that el-ectrical

l-ines are being used in a manner different from the

from your, Voü know, generaf understanding of what

electrical lines are?

MR. DiBOISE: Asked and answered. You just

asked him that question.

THE WITNESS: Yeah, I I gave you my answer.

BY MS. FUKUDA:

O Vlhich is?

A Which, I don't recafl the context of that

parenthetical in that phrase.

0 Okay. VúelI, my question is, you know, as you

read through this paragraph now, do you see anything in

here that indicates to you that "electricaf l-ines" is

being used in a manner that's different than your

generaÌ understanding of "electrical- fines"?

MR. D1BOISE: Objection; asked and answered.

THE WITNESS: Like I said, I don't know how

it's being used because it's in a parenthetical.
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BY MS. FUKUDA:

A Okay. So you just don't know at alÌ about what

"electrical lines" means here?

A f didn't say that.

O Okay. What

A I said, I don't f do not recalf the

structure of the sentence when it was written. At the

time, I'm sure I did, but right now, I do not recall.

O And right now you don't recall what you meant

by "electrical lines" as used in this paragraph?

A No. I think I said I don't reca.l-I why

"el-ectricaf lines" was used in a parent.hetical in that.

sentence.

a Do you recall what you meant by "efectrical

lines" as used in this paragraph?

MR. DiBOISE: Asked and answered.

THE WITNESS: I answered that.

BY MS. FUKUDA:

O Actual1y,

didn't say that, so

Do you recal-l

lines" as used in this

declarations ?

MR. DiBOISE:

THE WITNESS:

your last answer saíd

am askíng you the

what you meant by

paragraph in your

that, flo, yoü

quest.ion. Okay?

" el-ectrical

two

T

Asked and answered.

Like I sai-d, I do not recall v/hy
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"electrical fines" h/as put in the parenthetical in that

phrase.

Mq

though.

OMY

what did you

itself, the

paragraphs ?

MR.

THE

MR.

MS.

FUKUDA: Right. My question is different

you know,

question is: What was meant you know,

mean by "elecLrical- l-ines, " the term

"efectrical lines, " as used in these two

DiBOTSE:

WTTNESS:

DiBOISE:

FUKUDA

Objection; asked

I think

Hold on.

f'm not talking --

again, let him finish.

MR. DiBOISE: Well, that's the seventh time you

have asked the same question.

MS. FUKUDA: Not accordlng to the witness.

MR. D1BOISE: I think you might count it as 22

times, buL that's neither here nor there.

You can ans\^/er if you have an understandíng of

the question.

THE WITNESS: Again, I do not have a

recofl-ection of why "electrical lines" was put in a

parenthetical-

MS. FUKUDA: Yeah

THE WITNESS: or

sorry. Go

the meaning

ahead.

of "elecLrical
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Iines" or why it was there. I do not have a

recollection of why that was put there.

BY MS. FUKUDA:

o And

"electrical

you have no recolfection of the meaning of

fines" as used in this paragraph?

MR. D1BOISE:

THE VüITNESS:

why "electrical lines"

BY MS. FUKUDA:

O I didn't ask

A Again, I

MR. D1BOISE:

Eighth Lime,

Again, I have

was put in a

asked and answered.

no recollection of

parenthetical

you about the parenthet.ical.

Don't

Are you done? Vrlere

previous to the interruption?

MS. FUKUDA: Well, I

THE WITNESS: NO.

interrupt him.

you done with your answer

think there's

MS. FUKUDA: -- apParentlY some

misunderstanding between the witness and my question, So

I wanted to cl-arify it for the witness that my

question

MR. DiBOISE: Wetl, You can still wait for him

to finish his answer, and you keep asking the same

question over and over again, and you are getting the

same ans!üer.

MS. FUKUDA: VúeIl, I'm not getting an answer to
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my question, so I'm going to ask

MR. DIBOISE: Wefl, maybe you might try asking

the question a Iittte bit more precisely.

MS. FUKUDA: I already did that, Counsel.

MR. DIBOISE: Then you have gotten an ans\,ver.

ff you can't get it any other

MS. FUKUDA: Just go ahead and object"

MR. D1BOISE: Well, f'11- object a few more

times, and then I'ff just suggest to you to move on.

MS. FUKUDA: You can suggest that, but I would

like an ans\,ver to my question.

MR. DiBOISE: What's your question?

BY MS. FUKUDA:

O Okay. What does "el-ectrical flnes" mean in

this paragraph?

MR. DiBOISE: Objection; asked and answered.

THE VùITNESS: Okay. I do not know two t.hings:

Why "electrical lines" was put in the parentheticals in

that phrase or what the meaning of "electrical lines"

\^/as intended in that parenthetical- at that. tj-me in that

phrase. I do not have a recollection of that.

BY MS. FUKUDA:

O Okay. And whether or not it \¡/as put into a

parenthetical-, do you have any idea what "electrical

lines, " that phrase, means in this paragraph?
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MR. DiBOISE: Asked and answered. You just

asked that question.

THE WITNESS: I do believe I answered that.

BY MS. FUKUDA:

O Okay. You keep referring to the idea that it

was in a parenthetical, so

ANorI--

MR. DiBOISE: Don't. You know

BY MS. FUKUDA:

O So all I wanted to know is: Do you have any

understanding about what "electrical Iines" means as

used in these two paragraphs?

MR. DiBOISE: Objection; asked and answered.

BY MS. FUKUDA:

O Itts eíther ttyest' or ttno. "

MR. D1BOISE: ft's asked and answered.

THE VüfTNESS: I -- I do not have a recoflection

of why this was put in there.

BY MS. FUKUDA:

O Do you know at that time, did you know what

"efectrical fines" meant?

A I bel-ieve I answered that.

MR. DiBOISE: You can answer it again.

BY MS. FUKUDA:

a I don't recall you answering that question, but
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at the time of your declarations, did you know what

"efecLrical lines" meant?

MR. DiBOISE: Asked and answered.

THE WITNESS: Again, before the break, that

question was asked, and I did ansv,/er it.

BY MS. FUKUDA:

O Remind me what your ans\,ver was?

A Can we go back to it?

MR. DiBOISE: You can just answer it.

THE WITNESS: Outside of the context of this,

if your question is, What are "efectrical lines"?

BY MS. FUKUDA:

A At the time that you signed these decfarations,

what did "efectrical l-ines" mean to you?

A Within this context or outside of this context?

O At the

A Because, again, I'm telling you that I do not

recal-l why this parenthetical rivas put in and what the

connotation and meaning of "el-ectricaf lines" v,¡as used

in this phrase "

O At the time you signed these declarations, did

you have a general understanding of what "el-ectrical

Ìines" meant?

A Yes.

O Okay. And is that the same as your general
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understanding of

A Yes.

O Okay.

testimony, when

words what your

described it as

digital audio download

telecommunications?

MR. DiBOISE:

is this a memory test?

THE WTTNESS:

"efectrical lines" today?

Going back to earlier in today's

I asked you to describe in your own

invention is, do you recall that you

the efectronic safe of digital video and

recordings via

Asked and answered. You can

Do I recall? Yes

BY MS. FUKUDA:

O Okay. And remember we had some discussions

about what you meant by "download, "

My question f or you j-s: Do you in your

understanding, is download a component of your

i-nvention?

MR. DiBOISE: Asked and answered.

THE WITNESS: Yes. Downfoad is a component of

the invention.

BY MS. FUKUDA:

O If download is a component of your invention,

why was that term not used in any of your claims in the

three patent.s ?

MR. D1BOISE: Objection; call-s for legal

ARTHUR ROBERT HAIR 12/IL/20T2
Page I44

San Francisco
www . merrillcorp . com/ law

73:.20 z 21

l.3:,20: 43

13:20:58

73:,27:. 12

800-869-9L32
Merril-1 Corporation

L3:.2I:25

Page 00144



1

2

.)
J

4

trJ

6

1

B

o

10

11

I2

13

I4

15

I6

I1

1B

L9

20

2I
.'> az-L

23

24

z5

conclusion.

THE VüITNESS: YCAh,

about the claims as a layman

I woul-d prefer not to t.alk

because I'm not a lawyer.

"download" not

f do not recal-l-. That was

wlth my attorney.

BY MS. FUKUDA:

O As an inventor, why was the term

used in any of your patent cfaims?

MR. DiBOISE: Same objection.

THE WITNESS:

done in consultation

I

BY MS. FUKUDA:

O I'm sorry. I didn't understand your answer.

What do you mean that you do not recalf that

\,vas done in consultation with my attorney? I see your

ans\^/er is, I do not recall. That \^/as done in

consultation with your attorney.

Is that what you said?

A Correct.

a But you beJ-ieve that the concept of downfoad is

embodied in your patent claims?

MR. DiBOISE: Objection; cafls for a legal

conclusion, asked and answered.

THE WITNESS: Yeah, f did answer that.

BY MS. FUKUDA:

O Would you please answer t.hat question?

MR. DiBOISE: Asked and answered, calls for a
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Iegal conclusion.

THE WITNESS: Yeah, as far as the anything

that has to do with t.he patent. claims, I would prefer

not to answer those questions because that was done in

consultation with my patent attorney.

BY MS. FUKUDA:

O Okay. Can you ans\,úer the question outside of

what was done in consultation with your attorneys?

A I don't understand.

O Weff, vou keep saying you prefer not to answer/

so, you know, I'm trying to understand what exactly. So

if you are saying that you can't answer the question

without revealing your consultation with your attorneys

or is it something else? I'm trying to understand the

basis for your refusal to ans\^/er.

A I don't believe I 'm ref using to ans\^/er. f 'm

saying I don't recall, and I'm saying that was al-so done

in consuftation with my attorney.

O Earlier we had also discussed how broadcasting

is different from downloading, and one of the things you

pointed to was that, in broadcasting, the fil-es are

sent, but ít's not stored at the user end.

Is that a fair characterization of what you

said earl-ier?

MR. DiBOISE: Objection; misstates prior
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testimony.

THE WITNESS: At the time of this filing, the

analog broadcast was just sent, and it was captured, so

I think you are mixing time frames.

BY MS. FUKUDA:

0 Wef 1, let's you know, l-et's talk about

wefl, actually, let's talk about both time frames. All

right ?

Do you believe that broadcasting now is

captured by your invention?

MR. DiBOTSE: Sorry. I missed that. Asked and

answered.

THE WITNESS: ff you can go into broadcasting,

a cl-ear definition of what you mean by "broadcasting"?

BY MS. FUKUDA:

O I'm actually using "broadcasting" because that

was your word, so it's your meaning of "broadcasting."

A Okay.

O Do you

"broadcasting, "

well ?

A Okay.

out a TV show,

No, that is not

O OkaY.

currently, when you use

does that include digital

the term

s ignal s AS

My meaning of "broadcasting, "

as an example, that goes to a

included in my patent.

Even though it's broadcasting

of sending

TV set?

digital
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signal s

¡\

O

A

Mm-hmm.

that's still not captured by your patent?

Mm-hmm.

MR. DiBOISE: "Yes" or "no"?

THE WITNESS: Yes, it is not.

BY MS. FUKUDA:

O Okay. What about if there is what about. the

cases where the broadcasting of digitat signals is sent

out and then Lhe user records it such that it is stored

on some device; is that and if you do that for

electronic sale, is that captured by your invention?

MR. DiBOISE: Ob j ection; j-ncomplete

hypothetical, ca11s for expert testimony. The wit.ness

is here to testify in

If you have

and you can an answer

ahead.

THE VVITNESS:

his lay capacity.

an understanding of

it from a layman's

the question

perspective, go

I think the the question is

incomplete.

BY MS. FUKUDA:

A Okay. What efse do you need to know?

A lt's just that the question is is way too

broad and vague.

O Which part?
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A Let me see if I can stop it from -- okay. What

about if there is what about the cases where the

broadcasting of digitat signals is sent out and then the

user records it such that it is stored on some device;

is that and if you do that for electronic sale, is

that captured by your invention? I don't know how to

ans\^/er that question.

a Right, and f'm asking you: Is there a

particular part that you have dífficulty with?

A The whole thing.

O Okay. Now, you know, I'm trying to build upon

the earlier question I asked you and to which you had

indicated that in the broadcasting of digital signals,

that sígnal was sent out, and you had said it's not

captured; correct?

MR. DiBOTSE: Misstates prior testimony.

THE WTTNESS: Yeah.

BY MS. FUKUDA:

O You didn't say that?

A I don't I don't know what f said as far as a

while back, but f can telf you that broadcasting of a

signal in the traditional- view of broadcasting is that

it goes straight into a TV set, for example, and is

played back and is not intended to be sent out like a

download.

ARTHUR ROBERT HAIR 12/II/2012
Page I49

San Franci-sco
!rwb/ . merri 1 J- corp . com/ law

13221 :tB

13:21230

13:21 :46

13-21:53

800-B 69-9132
Merril-I Corporation

13 :28 t 14

Page 00149



1

2

3

4

trJ

6

1

B

9

10

11

I2

13

74

15

T6

71

1B

I9

20

2T

.)a
LL

ZJ

24

25

O Okay. And that that traditional

broadcasting of a TV signal, even if it's a digital

signal, is not captured by your invention?

A Okay. Goíng nov/ are \^,re going back to the

invention

O I'm talking about

A in 19BB?

O No, no. I'm taf king about right no\^/.

A Right now?

a Yeah.

A Okay. So you are asking if a digital broadcast

is covered by my invention? The ans\,ver is ro, a digitat

broadcast is not covered by the invenlion.

O Okay. And dígítal broadcast for electronic

safe 1s also not covered by your invention

MR. DiBOISE: Objection

BY MS. FUKUDA:

O correct?

MR. DiBOISE: argumentative, calls for

expert opinion, incomplete hypothetical.

MS. FUKUDA: Jamie, please, objection to

Reserve your objections by objecting to form. You

have to go through the litany. You know you can

preserve your rights t.hat way.

MR. DiBOISE: No, that's not quite true.

an

form.

don't
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MS. FUKUDA: No, that's

MR. D1BOISE: Quite true.

MS. FUKUDA: -- that's the standard

have hetd when you \^Iere takíng depositions

remind you that objection to form. I know

ir.

the issue.

T can make

and suggest to you how to fix the

form objection.

that you

Let. me j ust

an objection to form

question to avoid the

I'm entitled to suggest

the court's time dealing

fixed at the time of the

you can do

MR. DiBOISE: Whether I can do it or not is not

MS. FUKUDA: I think you are required to do

that.

MR.

every time I

MS.

MR.

MS.

MR.

DiBOISE:

speak?

FUKUDA:

DiBOISE:

FUKUDA:

DlBOISE:

Are you going to interrupt me

Sometimes, but go ahead.

Are you done?

Go ahead.

MS. FUKUDA:

object to form.

MR. DiBOISE

Vüelf , I would like you just to

we don't

Sorry.

wastethe answer so

with questions that coul-d be

deposition.

MS. FUKUDA: What I contend is that. you are
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suggesting an answer to Lhe witness, so I'm asking you

to restrict your objections to just form.

MR. DiBOISE: My objections are suggesting an

answer to the witness?

MS. EUKUDA: f'm --

MR. DiBOISE: I don't think so.

MS. FUKUDA: -- f'm asking you to confine your

objections to form as required.

MR. DiBOISE: I'm going to contínue as f have.

MS. FUKUDA: AlI right. Do it at your own

periI.

MR. DiBOISE: I don't have any peril, so

MS. FUKUDA: We can disagree about that. AtI

right ?

MR. DiBOISE: If you threaten me again, wê will

terminate the deposition and take it up with the

discovery master.

MS. FUKUDA: I would be happy to read you a

transcript to which you had given me the same

instruction, so let's not fiqht about this. I'm just.

asking you to please refraín from coaching the witness

or getting into alt kinds of detail-s in your objections-

MR. DiBOISE: So now you are suggesting T'm

coaching the witness. I don't think I am. f am making

objections to your questions, and I'm per- -- permitted
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to do that.

MS. FUKUDA: Let's get back to t.he question

here.

MR. DiBOISE: Do you think you could ask one

you haven't asked already?

THE VüITNESS : I 'm sorry?

MS. FUKUDA: f 'm not Counsel-, please ref raln

from these comments. It's not helpful during the

deposition. ft's my deposition. Let me ask the

questions.

O Vühy do you say that digital broadcasting to a

TV set is not practicing your patent?

MR. DiBOISE: Objection,' call-s for expert

opinion.

THE WITNESS: Because it is a broadcast,' it's

not a down]oad.

BY MS. FUKUDA:

a Okay. And what makes a digital broadcast not a

download?

A Assuming the digital broadcasL is not captured,

stored for playback, it's a broadcast.

O Based on that answer, if the recipient at the

TV set records the digital broadcast and, thus, it can

be pJ-ayed back, is that captured within the scope of

your invention?
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MR. D1BOTSE:

opinion, mây call for

and ambiguous.

THE WITNESS:

the invention?

MS. FUKUDA:

THE WITNESS:

MR. DiBOISE:

THE WITNESS:

Ob j ection; cal-Is f or expert

a legal concl-usion. ft's vague

So you are saying at the time of

No, right now.

Right

Repeat

Yeah,

nOI^/

the

ir
obj ect ion .

it that is a

too-vague question.

BY MS. FUKUDA:

O You testified that a digltal broadcast is not a

download because the digitat broadcast is not captured,

stored for playback; is that accurate?

A Let me go back up to what f actually said. I

believe this is this was the answer that you are

t.alking about. It says, "I don'L I don't know what I

said as far as a while back, but I can teff you that

broadcasting of a signal in the traditional view of

broadcasting is that it goes straight to a TV set, for

example, and it's played back and is not intended to be

sent out like a download.

Is that

O That

A what you are referring to?
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O Well-, and and in conjunctíon l-ater where I

sây, "What makes a digital broadcast not a download?"

and your answer was, "Assuming that digital broadcast is

not captured, stored for playback, it's a broadcast. "

A Okay. So now what's the question? because I

think we are going around in circl-es on this.

O I said, based on that answer, where you've

differentiated between a digital broadcast and

downloading

A Mm-hmm.

a on the basis that in the digit.al broadcast,

it is not captured, stored for playback.

A Okay. So are you asking if someone v/ere to

record a digital signal

MR. DiBOISE: So I --

THE WITNESS: and it's a download

MR. DiBOISE: you're going to object to my

question?

So why don't you let her ask the question.

MS. FUKUDA: Let the wítness finish. Let the

witness finish

MR. DiBOISE: No.

MS. FUKUDA: -- because he's asking me for a

clarification.

THE WITNESS: Yes, I am.
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BY MS. FUKUDA:

a So go ahead.

A Can you clarify that?

O So what I'm asking is, if there is a digital

broadcast to the user for el-ectronic sale and the user

then records that digital signal, is that encompassed

within your invention?

MR. DiBOISE: Cal-ts for an expert opinion,

calls for legal concl-usion. It's vague and ambiguous,

asked and answered.

THE WITNESS: It is

you can

vague because there are

record that digital signaldifferent. ways that

BY MS. FUKUDA:

O Okay. And

your invention and

some some ways are encompassed by

other ways are not?

A That's correct.

O Okay. If the if the

broadcast digital- signals on a

the scope of your invention?

MR. DiBOISE: CaIls for

cafl- for expert testimony.

THE WITNESS: T bel-ieve

digital signals on a DVR, that is

invention.

BY MS. FUKUDA:

user records the

a DVR, is that within

a legal conclusion, may

if a user records

not part of t.he
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you

the

A What

know, of

scope of

MR.

kind of recording does

digital broadcasts that.

your invention?

DiBOISE: That calls for

the user do that

would fall within

wel-1, ûo, Vou

can ansu/er that one.

THE WITNESS: I'm reading the question and it

doesn't make sense.

(Discussion off the stenographic record. )

BY MS. FUKUDA:

O What kind of recording fet fet me just

ask it again.

What kind of recording that the user would do

of digital broadcasts that would fall within the scope

of your j-nvention?

A Potentially

MR. D1BOISE: Calfs same objections as

prevlous: Calls for legal conclus-ion, may call for

expert testimony, vague and ambiguous.

You can answer.

THE WITNESS: lf t.he if the broadcast \,vere

of a digítal download and they recorded the download.

BY MS. FUKUDA:

O I thought you had said that digital

broadcasting and digital downl-oad is different?

A You're you're now talking different time
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frames ?

A Yeah, I'm talking

A Currently?

O Mm-hmm.

A There is a way to

there's a way to broadcast.

about currentJ-y

broadcast a downl-oad and

aTV set.

between the two?O What's the difference

MR. DiBOISE: Calls for expert testimony.

Yeah, Vou can ansvler in your personal capacíty.

THE WITNESS: Broadcasting a digital signal,

the intent is not to save it as a downloaded fíle, but

you can broadcast a downloaded file.

BY MS. FUKUDA:

O When you say the intent is not to save that as

a downloaded file, whose intent are you referring t.o?

A Either party, I would imagine.

a Can you give me an example of current-day

digital broadcast that is recorded that woufd be withln

the scope of your invention?

MR. DiBOISE: Calls for a legal conclusion, may

call for expert testimony.

You can answer in your personal capacity.

THE WITNESS: Of a system that is in place

rlght now? I can't think of one example right off the

top of my head.
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BY MS. FUKUDA:

O Getting back to your testimony regarding your

1995 commercial system -- that's the Version 1 system we

talked about earlier you had testified that the

Version 1 system did not have the functj-onality of

electronically coding the songs to prevent unauthorized

reproduction; is that right?

A That. is correct.

O And my question for you is: Did you know at

the time that you \^rere building that system, did you

know how to implement that functionalíty?

A At the time, I do not bel-ieve that there was

a a software package that could easily be connected

into the system that we put up, and, at the time, the

people that we r/vere selling their music from dldn't hold

that in as a as a requirement of us, so that really

didn't become that much of an issue, because what \,ve

were trying to do is use off-the-shelf components to

assemble into the invention.

a But did you try to incorporate the

functionality of coding the songs to prevent

unauthori zed product.ion?

MR. DiBOISE: Hold on.

Are you finished?

Ob j ection; call-s f or speculation .
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THE WITNESS: I do not recafl because the

the the song the people that \^/e were selling their

song, they didn't have it as a requirement of us.

BY MS. FUKUDA:

O At the time that you were building the system

in 1995, dld you look into impJ-ementing that

functionality in your system?

A I can't recaff.

O Why did Síghtsound cease operation of its

commercial- systems in the early 2000s?

MR. D1BOISE: Asked and answered.

THE WITNESS: Business reasons.

BY MS. FUKUDA:

O Vrihat were those business reasons?

A Vüe needed the money to fund the ongoing company

and we couldn't put the money into the system.

O Your system was not generating sufficient

revenues to continue the running of the commercial

systems ?

A That is correcL.

O Would you say that the commercial systems that

Sightsound had implemented failed from a business

perspective ?

MR. DiBOTSE:

THE WITNESS:

Asked and answered

No, I do not think

ft's vague.

they failed
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from a business

were runnfng.

enough content

BY MS. FUKUDA:

O

the time

standpoint because

They \,vere capable.

they \,vere up.

We just didn't

They

have

How much content did

that in the early

I don't recall.

But whatever

you have in your system at

2000s?

A

O

enough

A

O

content at
rFl^ - +f Ilq L

How much

the

it is, you didn't think you had

time?

that's correct.

content did think you would need?

Cal ls

you

forMR. DiBOISE:

THE WITNESS:

BY MS. FUKUDA:

O You had also

SightSound had erased

was sofd off when the

offline; correct?

MR. DiBOTSE:

THE WITNESS:

f do not

specuJ-at j-on.

recafl.

testified that you that

the software before the hardware

commercj-al systems were taken

Obj ection.

That is my belief.

BY MS. FUKUDA:

O Why did SightSound erase the software?

A Whoever ended up buying the hardware, we didn't

want them to have it.

O Okay. Why didn't SightSound preserve a copy of
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the software?

MR. DiBOISE: Objection.

THE VüITNESS: There wasn' t a

of routers, which ís servers.

put it on a disc.

FUKUDA:

copy. It

It wasn't

WAS A

Iike yousystem

could

BY MS.

O

disc?

A

saved

O

of that

Was there software that could be saved on a

There were efements of software that could be

on a disc.

Okay. And why

s o ftware ?

MR. DiBO]SE:

THE WITNESS:

did SlghtSound preserve copj-es

Ob¡ ection.

VJe j ust didn' t .

BY MS. FUKUDA:

O Did was that software software that you had

bought from vendors, or was it program -- programming

that Sightsound had done itseÌf?

MR. DiBOISE: Objection.

THE WITNESS: Combination.

BY MS. FUKUDA:

O Did you not think that preserving that software

woul-d be relevant to SightSound's Iitigation?

MR. DiBOISE: Objection; cafls for spec-

speculation, may ask for a legal conclusion.
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THE WITNESS: I don't recall what the thinking

was back at that time. Vüe just didn't keep it.

MS. FUKUDA: I'm marking, as Exhibit 118, a

copy of document SST-0L0449 through I0542.

(Exhibit 118 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Now, Mr. Hair, do you recognize

A No, because down at the bottom'

"Vafuation Reportsr " so there fooks to be

document cafled a Valuation Report.

O Okay. Do you see that there is

that's in this document?

a Voe I dO.fvU,

O Do you recognize that timeline?

MR. DiBOISE: Vague.

it has a title

this document?

a piece of a

a timeline

THE W]TNESS:

the timeJ-ine, yes.

BY MS. FUKUDA:

O Did you ever

thi- s ?

I recognize many of the dates in

prepare a timeline that looks like

A Over the years, yes, I was a PartY

tj-melines, but I don't know which pieces of

Did that answer your question?

to making

this.

wel- l , let you know, let me ask0 Yes. Yes
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a couple of follow-up questions and see íf you are abl-e

to recognize any of the content in here.

If you l-ook at the entry under timeline of

November 22nd, 7993?

A Yes.

O It taf ks about a deal that I^/as being discussed

between PolyGram, Philips Media, and you and Mr. Sander,

and it the second half of the sentence says, "but the

deal is never consummated because of a fear that such a

purchase would alienate brick and mortar retailers. "

Do you know who prepared this entry of the

timeline ?

A It was most tikely done between myself and

Scott Sander.

a Okay. Can you explain what 1s meant by "a fear

that such a purchase would alienate brick and mortar

retailers" ?

MR. D1BOISE: Document speaks for itself.

THE WITNESS: I bel-ieve that was based on what

was told to us by Philips Media, slash, PolyGram.

BY MS. FUKUDA:

A And did they explain what they meant?

A Yes.

O What did they say?

A They said, quote, The retaj-fers wil-l- crucify
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uS ¡ cl-ose quote .

O Why wouJ-d the retailers crucify them?

MR. D1BOISE: Calfs for speculation.

THE WITNESS: I don't you would have to ask

them.

BY MS. FUKUDA:

O Did you understand what they meant when they

said that?

A Voq

go through.

O Okay.

woul-d not fike

deaf ?

They meant that the deal \,vas not goinq to

MR. DiBOISE

THE WTTNESS

specuJ-ate.

BY MS. FUKUDA:

Obj ection.

I -- f would only have to

O What h/as your understanding based on what

PolyGram and Phitips Media told you?

A My understand-

MR. DiBOISE: Objection.

Go ahead.

But did you understand why the retaifers

PolyGram and Philips Media to do that

THE

thought

of music

WITNESS:

that the

My understanding is that the

the efectronicthey

sale

ret.ai-Iers would see

as a threat. to thei-r business
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BY MS. FUKUDA:

a Do you understand what type of threat it woufd

be?

BY MS. FUKUDA:

O In the August 1st, 1995 entry, which is the

MR. DiBO]SE: Cafls

Yeah,THE WITNESS:

next entry down

A Mm-hmm.

a it says, "Because

slow to take advantage of the

sofd onfine, Messrs. Hair and

without them. "

Was it true that the

to take advantage of the fact

onl-ine?

A f believe so.

for conclusion; objectíon.

reduced sales.

the record companies are

fact that music could be

Sander decide to start

record companies were slow

that music could be sold

O And why do you believe that to be true?

A Because they didn't get into it at that time.

O Now, Sightsound had contacted record companies

to enter j-nto a deaf with SightSound for sell-ing music

onl-ine; is that right?

A That

MR. DiBOISE: Objectíon just give me a sec-

Obj ection.
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BY MS.

O

signed

A

O

contact

A

a

^

O

record

THE VüITNESS: That is my recollection.

FUKUDA:

And in 1995, how many record companies had

up with Sight.sound to sel-l- music onfine?

None.

How many record companies did SightSound

at that time?

T don't recal-l- the exact number.

Any approximate?

At feast five.

Were the other five \,vere they five

companies or smaller record companies?

MR. DiBOTSE: Objection.

THE WITNESS: I believe they were the

majors. I Ican'tbe

but I think it was five.

BY MS. FUKUDA:

sure. We might have

A Did any of those record comPanies

they didn't want to do or enter into a

SightSound?

MR. DiBOISE: Objection" I don't

specifics, but I know they were vague.

BY MS. FUKUDA:

O What did they tel-l You?

MR. DiBOISE: Obiection.

mal or

five

done four,

teff you why

deal with

recall the
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THE WITNESS: I -- I don't recafl the exact

wording.

BY MS. FUKUDA:

A If you go further down to an entry "Winter

1995, " ít says, "Realizing they are upsetting the record

fabefs with their competing virtuaf record store,

Sightsound goes offfine and begins to work behind the

scenes with the major record fabefs."

How was Sightsound upsetting the record labels

at that time?

MR. D1BOISE: Objection.

THE WITNESS: Vùe were contacting independent

artist s

BY MS.

a

upset ?

A

someone

continue

negotiate

O

A

O

lö

O

directly.

FUKUDA:

How did you know that the record labels r,{ere

As I recall, it was in a conversation with

we held in high regard and advised us not to

in that course of action but to go try to

with the record fabels.

And who was that person?

A gentJ-eman named John Doerr.

Spell his fast name?

I bel-ieve it might be D-o-e-r-r.

And who \^/as John Doerr at that time? Who was
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he working with?

A He was with two different groups. One was a

company called Kfeiner Perkins Caufield Byers, and the

other was the At Home Network.

O And did Sightsound, in fact., begin to work with

the major record fabel-s in the late 1990s?

MR. D1BOISE: Objection.

THE WITNESS: What do you mean by "work"?

BY MS. FUKUDA:

O Wefl, in that entry, it says, "SightSound goes

offline and begins to work behind the scenes with the

major record l-abels. "

Díd did Sightsound, in fact., begin to do

that ?

MR. DiBOISE: Objection.

THE WITNESS: To to work with the record

labels or to work behind the scenes?

MS. FUKUDA: To work behind the scenes with the

ma¡or record fabels.

THE WITNESS: Vüe worked behind the scenes

quietty and were talkíng with t.he major record labels

about our offering.

BY MS. FUKUDA:

O And did any of the major record l-abels actually

sign a deal with Sightsound in the late '90s?
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MR. DiBOISE: Objection.

THE VüITNESS: I do not believe they did.

BY MS. FUKUDA:

O On the next page of Exhibit 118, last entry,

June 14th, 2000, it says, "SightSound begins

distributing encrypted movie files through Gnutefla. . . "

Did SightSound indeed provide encrypted movie

files through Gnut.ella in that time period?

À Vac

O And do yolÌ know how many movie files were sofd

through Gnutella?

A f do not recafl.

a And the next entry on the following page 1s

November 6, 2000. It says, "SightSound deploys a secure

solution for the Napster file-sharing program, releasing

an encrypted copy of the Quantum Pro¡ect soundtrack into

Napster using subscription-based accounts. "

Did SightSound indeed do that?

MR. DiBOISE: Objection.

THE W]TNESS: YCS.

BY MS. FUKUDA:

O And is SightSound's offer I'm sorry.

Is SightSound's refease of an encrypted copy of

the Quantum Project into Napster using

subscription-based accounts -- is that practicing the
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inventíon in your patents?

MR.

THE

practiced the

MS.

that through

Napster.

MR.

THE

what we did with our

DiBOISE: Obj ection.

WITNESS: Are you asking if what we did

patent s ?

FUKUDA: Yeah, the fact. that you were doing

sub- subscription-based accounts via

DiBOISE: Obj ection.

You mean are you saying if

system actualJ-y practiced these

Vü]TNESS:

patents ?

MS. FUKUDA: Yes, what this entry is referring

to.

O What you did in this entry, did that offering

the invention in your patents-in-suit?

MR. D1BOISE: Which entry are we talking about?

THE WITNESS: I believe she's on November 6,

practice

2000.

MR. DiBOISE: Thank you.

Obi ection.-'- ) -

MS. FUKUDA: That's correct.

THE WITNESS: The el-ement of subscription I do

not recafl being part of the patents, but you coul-d also

purchase Quantum Project soundtrack through Napster when

\^re did this.
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BY MS. FUKUDA:

O Using nonsubscription-based accounts?

A That is my recollection.

0 Okay. In the entry on December 10th, 200L, it

says, "SightSound sold the first EVD (Electroníc

Versatile Downl-oad) , a downf oadabl-e package that

includes a specially encoded, high-resolution copy of

Miramax Films' Haml-et, plus additionaf DVD-Iíke

f eatures. t'

Did SightSound, in fact, do that?

THE VùITNESS: Yes.

MR. D1BOISE: Objection.

THE WITNESS: Yes.

BY MS. FUKUDA:

O In t.his EVD downloadabfe package, in addition

to a copy of the movie, what else was 1n that package?

MR. DiBOISE: Objection.

THE WITNESS: I recall photograPhs,

behind-the-scene photographs; description of the

different. characters. There were a couple things that

can't recall. EssentiaIly, DVD-tike bonus features.

BY MS. FUKUDA:

O And was the SightSound's safe of that.

downloadable package afso practicing the inventions in

your patents-in-suit?

T
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MR. DiBOISE: Objectíon; calls for expert

opinion and a legal conclusion.

THE WITNESS: Pieces of it.

BY MS. FUKUDA:

0 Which pieces?

MR. DiBOISE: Objection; legal conclusion,

expert testimony.

THE WITNESS: The movie.

MS. FUKUDA: Let me mark, as Exhibit 7\9, a

copy of document bearing SST-010821 through 10851.

(Exhibit II9 was marked for identification

the Court Reporter. )

MR. DiBOISE: Thank you.

BY MS. FUKUDA:

Sorry. Can

But there's

have you seen this

believe I've seen

I just take a

some handwritten

by

document before?

this before, yeS.

that's fine.

notes that I don't

Mr.0

A

O

¿\

recal-I.

a

you don't

A

is.

Hai r,

IdoT

Okay. You

recogn i z e

I think

don't recognize the handwritten

the handwriting in this document?

I don't know. f don't know whose it

O This document says that it's a Confidential

Offering Memorandum dated March 2004. Looks like it's
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got Al-len & Company's logo down on the bottom there.

Who prepared this document?

A Are you asking me as the corporation or as the

individual?

MR. DIBOTSE: ft's not in any of your topics.

It's your individual-.

THE VùITNESS: Individual?

There are pieces in here that I -- that I

recognize that I did and then other pieces that that

other people within the company díd, so it wasn't one

person that díd it alone.

BY MS. TUKUDA:

O Do you know whether this version of the

Confidential Offering Memorandum \^/as actually sent to

other companies?

A f do not recal-l-. I -- yeah, this was outside

of my purview. f 'm sure it \ivas, but I -- I don't

recalf.

O Can you identify which píeces you had prepared?

A My bio, some of the timeline, then I

believe, but I can't be for sllre the background.

O Background. Okay.

Where is the background that you are referring

to, what page?

A Five.
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O This is on No. SST-10835?

page that's marked on

SST-010830, do you

If you go

Bates

to the the

know whobottom right-hand corner as

prepared the overview?

A That was probably

some extent.

done by Scott and myself, to

O You see in the overview, the second sentence?

It says, "Recent litigation tested three of the"

patent "tested three of the Company's patents

covering download and sLreaming delivery and both

pay-per-use and subscription models. "

Is that senLence accurate?

MR. DiBOISE: Calls for legal conclusion.

THE IlüITNESS: "Recent l-itigation tested three

of the Company's patents covering download and streaming

delivering and both pay-per-use and subscription

models." f can't recafl the litigation, but I can't

recall.

BY MS. FUKUDA:

-rA It you turn to page SST-10840, you see there's

a section under "Audio/Video eCommerce"?

A Mm-hmm. Yes.

O Who prepared that section?

A T don't recaff.

O If you look at the very last sentence of that
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section, it says, "Stil1 other embodiments include

features such as electronic payment for the digital

audio or video signals made through charging the buyer's

account, such as a credit card number; this would cover

a variety of electronic payment mechanisms, including

subscriptions. "

Do you agree t.hat your inventlon covers

subscriptions ?

MR. D1BOISE: Cafls for a legal conclusion.

THE VùITNESS: I bel-íeve that is spelled out in

the Markman, the N2K Markman.

BY MS. FUKUDA:

a But is it is it your understanding that

your your invention covers subscriptions?

MR. DiBOISE: CaÌls f or a legaÌ concl-usion.

THE WITNESS: As of today or when I invented

it?

MS. FUKUDA: As of today?

THE WITNESS: As of today? T think, as of

today, the Markman ruling defínes aIl of that.

BY MS. FUKUDA:

a And is it your understanding that it covers

subscriptions t or does not?

A I--Ibelieve

MR. DiBOISE: Wait a mínute.
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It's vague.

THE WITNESS: Can you rePeat that?

BY MS. FUKUDA:

O Is it your understanding as of today that your

invention covers subscriptions?

MR. DiBOISE: Asked and answered.

THE IdITNESS: It it's my belief that the

Markman excl-udes subscriptions.

MS. FUKUDA: Okay.

THE WITNESS: But I can't be sure.

BY MS. FUKUDA:

O If you look at page SST-L0844, you see that

handwriting on the bottom?

A Yc* I See it.L v¿ |

a And do you recoqnize whose handwriting that ís?

A T told you already I don't.

O Okay. Turn to page 10846. You see there that

there's a number of bullet points that identifies a

number of download sites, starting with Apple íTunes and

continues on with BuyMusic and so forth.

Has SightSound Ij-censed any of these entities?

MR. DiBOISE: Calls for a legal conclusion.

THE WITNESS: I -- I do not recall.

BY MS. FUKUDA:

O And then t.here are two more bullet points that
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add MusicNet and Rhapsody.

Are you famifiar with either of those two

companies or models?

MR. D1BOISE:

THE Vü]TNESS:

BY MS. FUKUDA:

O Do you have

system works?

A f have no

MR. DiBOISE:

THE WITNESS:

Rhapsody. Which was

Obj ection.

VagueIy.

any understanding as to how their

Obj ection.

T--Tdonot recafl ever using

MusicNet?the other one?

MS. FUKUDA: MusicNet.

THE WITNESS: I do not recall using MusicNet.

BY MS. FUKUDA:

O Do you

understanding as

think you have do you have any

to how they offer music or

and answered.

downfoads ?

MR. DiBOISE: Asked

THE VùITNESS: I -- I do

done an analysis of them, no.

BY MS. FUKUDA:

O On the next page, I0B4l,

"Video-on-Demand Landscape . "

Do you know who drafted

not believe I've ever

there's a section on

that section?

Scott Sander,A Most J-ikely a combination of
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Chris Reese, and myself.

O It says, in the fourth paragraph of that

section, "Over the Internet, online contenL services in

the fifm industry have been hampered by the fimitations

of watching movies on a computer screen and the length

of time it takes to download a feature-J-ength."

Vühat is your understanding, ât the time, of

what the length of time it \,ùas to or or what the

lenqth of time 1t was in order to downfoad a

feature-length movie?

A Vühen this was done?

o Yes.

MR. DiBOISE: Objection.

THE WITNESS: I -- I don't recal-l- what what

metrics \^rere used.

BY MS. FUKUDA:

a Who would know? What was the basis behind this

sentence ?

A At the time, fre.

O Okay

A But

O You

A No.

O And

fisted there:

I don't recalf

don ' t recaf l- ?

did SightSound l-icense any of the entities

Movielink, CinemaNow, or MovieFlix?

ARTHUR ROBERT HAIR 72/r7/2012
Page L79

San Francisco
\^/v,/h¡ . merri 1 Icorp . com/ 1aw

14:76:.28

14 :76 t 45

14:16:55

I4 z 1-1 :05

800-869-9132
Merrill- Corporation

L4:,7'7 :,L2

Page 00179



1

2

3

4

5

6

1

o

9

10

11

T2

13

I4
1tr

T6

T1

1B

T9

20

2I
aa
LL

ZJ

24

Òtrz,J

MR. DiBOISE: Objection.

THE WITNESS: I -- I do not recall-.

MS. FUKUDA: Mark, as Exhibit I20, a copy of

document SST-10917 through 10925.

(Exhibit I20 was marked for identification by

the Court RePorter. )

BY MS. FUKUDA:

O

Have you seen this documenL before?

I befieve so, yes. It looks very familiar, the

of it especially.

Okay. The cover of that document refers to

agenda for April 4 through 5 of 2007.

Can you tell- me what that agenda was for?

MR. DiBOISE: Ca11 objection.

THE VüITNESS: It was for a meeting between

at SightSound and executives from MGM.

FUKUDA:

a an

O

A

content

people

BY MS.

O

ApriI

Did that meeting, in fact, take place on

4th and 5th of 200I?

A I -- I bel-ieve it did. f mean, the dates

the meeting happened. I can't confirm the dates.

O You see on the cover sheet there's some

handwriting on the bottom.

Do you recognize t.hat handwriting?

A No, I don't.
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It says

Do you

any patent revrew

A Idonot

"Patent Review Chris, "

remember presenting any

meeting with MGM?

of a potential

don't recall, but

content "

O slash, "Art

di scussing

It

or

at that

recall.

a What was the purpose of that meeting between

SightSound and MGM?

MR. DiBOISE: Objection.

THE WITNESS: MGM, as f recall, \^/as doing due

diligence on SightSound.

BY MS. TUKUDA:

O Okay. And it was due digital for the purpose

of what?

MR. DiBOISE:

THE W]TNESS:

business partnership, slash I

it was we were looking to get

BY MS. FUKUDA:

a Did MGM ultimately enter

SightSound?

A Vüe did not close a deal-

MS. FUKUDA: Marking, as

document SST-10934 through L0942.

MR. D1BOISE: Thank you.

(Exhibit 72I was marked

the Court Reporter. )

into a deaf with

wi-th MGM.

Exhibit 1"27, a copy of

for identification by

Obj ection.

For the purpose

T

their
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BY MS. FUKUDA:

O Do you recognize this document?

A f don'L recall specifics of it T take that

back. That looks famil-iar. I don't recall the date. I

don't recall the time frame.

O Does this }ook like something that you had

prepared?

MR. D1BOISE: Objection.

THE WITNESS: I did do elements of thís, but

not the ent.ire thing.

BY MS. FUKUDA:

O If you turn to page SST-10937, You will- see

there is a "Sightsound Technologies systems topology. "

Did you prepare that drawíng?

a Yaq I did.L vr t

O And does that describe any of the commerciaf

systems that SightSound had had?

MR. D1BOISE: Objection.

THE WITNESS: There is an element in here of

the system that I¡/e had up and running.

BY MS. FUKUDA:

O Vrlhich efement are you referring to?

A The the element within a box that says

"Movie Studio. "

0 When did you have that movie studio element up
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and running?

A Inside that box.

O No, I mean in in time.

Vrlhen did you have it up and running?

A You asked when we had the movie studio elemenL

up and running. I'm saying, inside that box is this

what we called the Secure Media eCommerce System. That

woufd have been one of the 3.1, 2, or 3. I don't recall

when this was done.

O Oh, okay. I see.

So you're not your testimony is not that the

movie studio was up and running?

A That is correct.

O Okay. Did Sightsound ever have a movie studio

up and running as described in this systems topology?

MR. DiBOISE: Objection,

THE WITNESS: We did not have a movie studio.

BY MS. FUKUDA:

O If you turn to page SST-7094I, you will see a

list of what appears to be Sightsound Technologies'

proprietary technology.

Did you prepare this list?

A It it is quite possibJ-e that T did this

fist.

O Is this a l-ist of technology that was deveJ-oped
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by SightSound?

A That is correct. I would have to read through

each one, but it's my -- my belief that all of these

were.

O Okay. And were any of were any of the items

listed here preserved by SightSound?

MR. DiBOISE: Objection.

THE VúITNESS: I do not believe any livere.

BY MS. FUKUDA:

O Were these software modules afl discarded after

SightSound ceased operation?

A Of the system?

O Yes.

Ã Vac

MS. FUKUDA: Let

copy of document SST-15052

me mark, as Exhibit I22, a

through 15058.

marked for identification by( Exhíbit

the Court

I22 was

Report.er. )

BY MS. FUKUDA:

O

A

there.

actually

noL sure

0

Have you ever seen this document before?

The back part of it, I recogni-ze elements

f don't recall exactly, and I'm not sure if

saw the letter before it was sent out, and

I saw the fax sheet when it

tn

I

f'm

Okay. Just referring you to

was sent out.

the page 15054,
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you \^/ill see that there's a second heading that says

"Value to DreamVr]orks." The first sentence says,

"Sightsound Technologies has invested ç24 million to

build an ECommerce System and patent portfofio to

support t.he efectronic sale of movies in computer file

format to complement the traditionaf means of

distribution. "

Do you have any understanding as to how that

ç24 miltion was invested?

A I do not recafl.

O But who would know t.hat?

A I bel-ieve Af ex LePore.

A Okay. Does that sound accurate to Yoü, that

Sightsound has j-nvested 24 million?

MR. DiBOISE: Objection.

THE WITNESS: I would not dispute it. I don't

have any recollection of how much was spent at that

time.

MS. FUKUDA: I'm marking, as Exhibit I23, a

copy of SST-021837 through 02I9I2.

(Exhibit. L23 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O You can feel free t.o flip through that, but I

am going to ask you whether you recognize what this
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document is.

Do you recognize this document?

A I don't

MR. DiBOISE: ObjecLion.

THE WITNESS: I don't recognize the document.

I do recognize the content.

BY MS. FUKUDA:

O Okay. What's the content in this document?

A Screen shots of the SightSound website.

O Are you abfe to identify which version of

Sightsound's system this correlates to?

A I can't recall which one it \,{as.

A Is it one of the versions; 3.1, 3.2, or 3.3?

A Yes, it is.

O But you are not able to date this

MR. DiBOISE: Objection.

BY MS. FUKUDA:

O website as presented in this document?

A Vrlhat.'s your question?

A Are you able to date this website as presented

in this document?

A I do not know what date this was from.

a If you take a look at page 21860, for example.

MR. DiBOISE: Sorry. Vùhat \das the page number

again?
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MS. FUKUDA i 2L860 .

O You see how there's a box in the middle that

has a biq I'Xt' through it?

MR. DiBOISE: Hof d on. f 'm not t.here. Thank

you.

THE WITNESS: Yes.

BY MS. FUKUDA:

O Is this an actual representation of what lvas

shown on Sightsound's website?

MR. DiBOISE: Objection.

THE WITNESS: I -- I don't know.

BY MS. FUKUDA:

O Did you did SightSound's

display content with a bfank box and

MR. DiBOISE: Objection.

THE WITNESS: If the content

website ever

an ttxrr over it?

wasn't there, -it's

show up.quite

BY MS

a Okay.

whether these

website.

possible that that

FUKUDA:

that woul-d

Now, I'm just trying

are actual screen shots

a sense of

SightSound' s

to get

from

Oh, not

MR. DiBOISE: That's not a question.

BY MS. FUKUDA

O Do they look like they are screen shots from an

A
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actual Sightsound website?

MR. DiBOISE: Objection.

THE VJITNESS: Lookíng at it, they appear to be.

I don't know who did t.his.

MR.

MS.

MR.

did you just

Mq

MR.

MS.

DiBOISE:

FUKUDA:

DiBOISE:

use the

FUKUDA:

DiBOISE:

FUKUDA:

Are you done with this?

Yes.

Did you did you mark this, or

ofd numbers?

I marked it L23.

exhibit numbers are from not

now has three numbers?

correct. f believe the old

this litigation.

So it

That's

MR. DiBOISE: Okay.

BY MS. FUKUDA:

O Did Sightsound ever enter into a deal with

Universaf Entertainment Group?

A I do not recal-l.

MS. FUKUDA: I'm marking Exhibit I24, Bates

Nos. SST-7842 t.hrough 1848.

(Exhibit 124 was marked for identification by

the Court Reporter. )

MR. DiBOISE: Thank you.

MS. FUKUDA: Let me just add to that exhibit

here. I would l-ike to also add to that exhibit SST-7849

through 7851. Just take that as an exhlbit.
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0 And, Mr" Hair, do you recognize Exhibit 724?

A Yes, I do.

O And what is t.hat document?

A That's a Patent. License Agreement.

O Turn to SST-7848, the two signatures above the

two lines saying Arthur R. Hair, are those your

signatures ?

A Yes, they are.

O And this is a License Agreement entered into on

August 1st, 1995 between Parsec Siqht/Sound, Inc., and

Digital Sight/Sound, Inc.; correct?

A That is correct.

a At that time, Parsec Sight/Sound is the holder

of the '573 patent; is that right?

A That is correct.

A And, at that time, Digital Sight/Sound was the

operating company to implement the commerciaf system for

Sightsound; is that right?

A It was the company that was going to run the

system.

O

A

SightSound' s

At the time,

commercial system?

it \,vas Digital Sight/Sound.

What I meant was Digitala Right.

Sight/Sound to

1\ IO

Right.

run the commercial system

to run a system, yes.
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a And this is a grant of ficense from Parsec

Sight/Sound to Digital Sight/Sound that covers patent

rights that incl-ude the '573 patent and U.S. and foreign

patents j-ssued from the applications and from

divisionafs and continuations of the appfications in

Appendix 1.

Do you see

DiBOI SE

that ?

MR

THE Vü]TNESS:

Obj ection.

Yes, f see it.

BY MS. FUKUDA:

O So this is a license to the '5J3, as wef l- as

anything that issues from applicatlons associated with

'513?

A That's my understanding of what it did at the

time.

O If you turn to page SST-7844, under under

Section 4, "Init.ial Fee," there is a reference to

Digital Sight/Sound shall pay an initial fee of

1 million and zero dollars I guess it's $1 million

to Parsec Sight/Sound upon execution of this agreement.

Do you see that?

a voe f dO.fvU,

a Did Digital Sight/Sound ever pay $1 million?

MR. DiBOISE: Asked and answered.

THE WITNESS: I believe not.
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BY MS. FUKUDA:

O And under Section 5, there's an annual

J-icensing fee of $1 million per year to be paid by

Digital Sight/Sound in 1995 and each subsequent year.

Did Digital Sight/Sound ever pay any annual

llcensing fee to Parsec Sight/Sound?

MR. DiBOISE: Asked and answered.

THE WITNESS: I do not believe so.

BY MS. FUKUDA:

O And in Section 6, there are a couple of

paragraphs relating to royalty payments.

Did Digital Sight/Sound ever pay any of those

royalti-es to Parsec Sight.,/Sound?

MR. DiBOISE: Asked and answered.

THE VJITNESS: I do not bel-ieve so.

BY MS. FUKUDA:

O In the amendment oh, I'm sorry, in the

Appendix A -- ûo, f am referring to the amendment.

If you Ìook at SST-7850, there is a First

funendment to Patent License Agreement that's dated

March 15th , 1996.

And is this First Arnendment al-so signed by you?

a Yo" it is.r uu t

O Vlhy was this First Amendment made to the

License Agreement?

ARTHUR ROBERT HATR 12/TI/2012
Page 79I

San Francisco
www . merril-Icorp. com/1aw

L4 z 42:23

1A.A).?'1

I A . Aa. E2

14 : 43: 17

B 0 0- 869-9]-32
Merrill Corporation

I4 :, 43:.28

Page 00191



1

2

3

4

5

6

1

B

o

10

11

I2

13

74

15

L6

L1

1B

I9

20

n1

22

24

25

MR. DiBOISE: Asked and answered,

THE WITNESS: I do not recafl.

BY MS. FUKUDA:

O In Section 3 of that amendment, it refers to

how the payment of the initial fee is abated.

Why was that initial fee bated?

MR. DiBOISE: Asked and answered.

BY MS. FUKUDA:

O Abated?

A I do not recall. I'm guessing that we didn't

have the money.

O By ",,{er " you mean Digital Sight/Sound?

A At that time, correcL, Digital Sight/Sound.

O And you will see that there under three

small Roman numeral iii, again there's a modification

that if gross income is less than $20 million, then

payment of the annual licensing fees and the royalty

payments shalf be abated as well.

Is that modified for the same reason as the

abatement of the initiaf fee?

MR. DiBOISE: Asked and answered.

TFIE VüITNESS: Yeah, I don' t recall.

MS. FUKUDA: Marking, as Exhibit I25, a copy of

SST-10196 t.hrough I0424.
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(Exhibit I25 was marked for identification by

the Court Reporter. )

MR, DiBOISE: Oh, would you do me a favor

and -- did you staple that?

THE I¡üITNESS: Mm-hmm.

BY MS. FUKUDA:

O Mr. Hair, have you reviewed the document

represented ln Exhibit I25 before?

A You mean ever or

O Ever.

A recently?

don't recal-l- well,

as a signature, but I

document.

T don't recalf reviewing it. I

I've seen my

don't recal-l-

name on certarn pages

reviewing the entire

O

the Asset

You understand this

Purchase Agreement

to be the agreement or

between General Efectric

and SightSound?

A That's what

O As of today,

DMT has paid anything

agreement ?

MR. DiBOISE:

Go ahead.

THE WITNESS:

BY MS. FUKUDA:

it looks like it as,

dohas DMP (sic)

to SightSound under

you know if

thi s

Obj ection.

f do not know. f do not recalf
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O Do you know how much was paid by GE to

Sightsound upon the execution of this agreement?

A I woufd have to look in here.

O Sure.

A Yeah, íf you fook at Section 2.2, 2.2(a) says

"one U. S. doflar. "

O Did GE pay that to SightSound?

A I believe so.

A Okay. Vrlas any other payment made upon the

execution of this agreement?

MR. D1BOISE: Objection.

THE WITNESS: I do not recall.

BY MS. FUKUDA:

O Could you turn t.o page don't unclip

that yet 10233.

MR. DiBOISE: I'm sorry. Can you say that

number again.

MS. FUKUDA: 10233.

a You see under "Exhibit 2 'License Agreements'r"

first sentence says, "SightSound Technologies, Inc.

does not have any existing flcense agreements with any

third parties. "

Is that a true and accurate statement as of the

date of this agreement?

MR. D1BOISE: Sorry. Are you just talklng
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about the first sentence?

MS. FUKUDA: Yes.

MR. DiBOISE: Okay.

THE WITNESS: I don't recal-I anything any

reason why to say it's untrue.

BY MS. FUKUDA:

O And there's a reference to a Settlement

Agreement with BeMusic, which is referenced in

section Exhibit 6, and I wil-l refer you to t.hat.

That starts on pa9e10266. You can take a look at the

actual agreement that fol-l-ows.

Have you reviewed this Settlement Agreement

be fore ?

A I don't recaff.

O Do you have

granted by SightSound

this agreement?

MR. DiBOISE:

THE WITNESS:

any understanding as to what I/vas

Technoloqies, Inc., to BeMusic in

Obj ection.

The extent of what I know is this

litigation from N2K.\,vas the settfement

BY MS. FUKUDA:

a Okay. And

not to sue that h/as

from

you see

granted

that there was a covenant

in paragraph 5 of the

agreement ?

MR. DiBOTSE: Ob¡ ection.
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THE WITNESS: I see that ParaqraPh.

BY MS. FUKUDA:

a Okay. It it says that if you look at the

page 10261, it says the very last "Whereas" clause,

it says, "WHEREAS, the parties desire t.hat LQ

Corporation, Inc. (formerly known as Liquid Audio,

Inc.)," and then blah, blah, blah, address, "be a third

party beneficiary of the provisions as directed to

Liquid Audio in Paragraphs 4 (a) and 5 herein. "

Do you have any understanding as to why LQ

Corporation, or Liquid Audio' h/as a third-party

beneficiary of this agreement?

MR. DiBOISE: Objection.

THE WITNESS: Is this as me as an individual- or

the corporation?

MR. DiBOISE: Individual.

BY MS. FUKUDA:

O Is your knowledge di-fferent, depending on which

one ?

guess under the corporation, I'm

to what the corporation knows,

I -- f do not recall this. I do

A WelI, I I

supposed to testify as

but as an individual,

not recal-l- why.

a Okay. And as

A I still don't

a corporation?

recal-l why, so f 'm not f tm
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definitely not the person to ask the questj,on of.

MS. FUKUDA: Turn to page 10219.

You know what? Why don't I just realized we

shoufd take a break so we can change the video" Why

don't we take a short break for that.

THE VIDEOGRAPHER: This is the end of Vofume I,

Videotape No. 3 in t.he deposition of Arthur Hair.

Going off the record, the time is 2:55.

(Recess taken. )

THE VIDEOGRAPHER: We are back on the record.

This is the beginning of Volume I, Videotape No. 4 in

the deposition of Arthur Hair.

The time is 3:02.

BY MS. FUKUDA:

O Okay. So, Mr. Halr, I was directing you to

page 10219 of Exhibit 125. You see that t.hat refers to

a "Schedule 2.I 'List of Encumbrances. "'

Are you familiar with the list provided on this

page ?

A f recognize them.

O Okay. It appears that Kenyon & Kenyon had a

security interest in Sightsound's patent portfolio and

other IP as of the date of this agreement.

Does Kenyon & Kenyon currently stil-l- have a

security interest?
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A f do not

And with

recal-1.

respectO

Schwartz still

A Again,

details

to

have

Ansef Schwartz, does Ansel

a security interest?

the f don't recall the

my area.

talking about your current

currently

I don't have

a

of this. This wasn't

Oh, okay. I'm just

av/areness.

Do you know whether

A I don't reca]] if this is stilÌ accurate.

O Okay. But sitting here today, are you aware of

either Kenyon & Kenyon or Ansel Schwartz havi-ng a

security interest in the patents-in-suit?

A Again, I don't know if if it is still a

security interest.

a Vühat about DigaComm LLC?

A Same thlng for aÌl three.

O Okay.

A I'm not saying they don't. I'm just saying I

don't.

O Who who knows?

A f'm not sure who would know. Someone in the

company.

O Okay. Who is that most likeJ-y to be?

A Coul-d be Alex.

A Please turn to one second. Please turn to
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page L0286. You see that there is a June 10th, 2005

letter from GE to Scott Sander with an attachment?

Have you ever reviewed this lett.er and the

attachment?

A Where does the attachment end?

O I bel-ieve it ends at L0296.

A I recognize this. I don't remember the

specifics of this of the first page, but I do

recognize this.

O You recognize the attachment to the fet.ter?

A That's correct.

O Okay. It's it appears to be a June 10th,

2005 preliminary proposal- to Sight.sound Technologies

from GE.

Was this just sent to you as an attachment, or

did GE ever do an in-person presentation from this

proposal?

A It wasn't sent to me.

O Sent to SightSound, I meant.

A Oh. Sent to Scott? Vrlhat v/as your question

again?

O Vr7as this just sent as a document or was it ever

presented in person by GE?

A I don't recall.

a Do you remember ever having in-person meetings
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with GE in this time

presentatlons to you?

MR. D1BOISE:

THE WITNESS:

do recall meeting John

BY MS. FUKUDA:

O okay.

cE in that time

period where GE made any

Obj ection.

I don't recal-1 specif ics, but I

Hall.

Do you recall

frame besides

meeting anybody efse from

John HalI?

befieve

BY MS.

MR. DiBOISE:

THE W]TNESS:

so.

O Yes.

fn addition to

Laurence Rosenberg and

A Fang.

0 Fang.

MR. DiBOISE:

BY MS. FUKUDA:

Obj ection.

I don't recall their names, but I

John HaIl, there's al-so a

Henry Fong?

Could be Fong.

meet with either Laurence or Henry?

either one of them.recall- meeting

a

A

a

A

FUKUDA:

About how many people from GE?

Two or three.

If you take a look at page 70294. 294.

Mm-hmm. This one?

o Did

A Ido

you

not
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O

tt Fangtt

A

a

about

have

Okay. How did you know it \^/as pronounced

rather than "Fong"?

F-a-n-9.

f pronounce

Turn to the

t.he two names

you met either

A I befieve

it ttFonÇ, "

next page,

there: Bob

one of those

Rob Morin. I

but okay.

please. It's what

Radtke and Rob Morin;

two?

do not recafl Bob

Radtke.

O Okay. Did you have discussions with Mr. Hall-

and Mr. Mor j-n in connection with working out this deal-

with GE?

but,

A I was not the l-ead in discussions with them,

yes, f had discussions in general with them.

A Do you know how long it took to negotiate this

that was ultimately executed on November 1Oth ofdeal

2005?

MR. DiBOISE

THE VITTNESS

Obj ection.

I do not recall-.

the content of any discussions

or Mr. Morin?

you mean by "contenL" of

BY MS. FUKUDA:

Do

O

A

O

I mean, was it weeks or months?

T do not recall.

you

Mr

recafl

Hallyou had with

A Can you explain what
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the discussions?

O Yeah.

Do you recall any you know, what you talked

about during discussions with those two gentlemen?

A Just this their proposal, is about all I

recall that was discussed. I don't recaff specifics.

O And about how many discussions did you have

wit.h them?

MR. DiBOISE: Objection.

THE WITNESS: I don't recall.

BY MS. FUKUDA:

O fn addition to discussions, did you have any

other form of communications wíth them, whether e-mails,

letters ?

A Not that I recall.

O On page 10290 --

MR. DiBOISE: f'm sorry. 290?

MS. FUKUDA: Yes.

O And that particular page, GE said, "We propose

to, " first bullet, establ-ish a fund "establish and

fund a commercialization budget (currently estimated to

be çI2 mil-l-ion) . "

Do you know whether that commercialization

budget stil-t remains at ç1-2 mil-lion?

A I do not have knowledge of that "
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O

what. that

it to be

Okay. And do you have any understandíng as to

commerciaf lzation budget encompasses? Vrlhat is

THE

used for?

MR. DiBOISE: Obj ection.

I don't have the detaifs of what

that budget

WITNESS

-.1 ^r5.

BY MS. FUKUDA:

O Do you have any understanding as to what that

commerciafization budget is to be used for?

MR. DiBOISE: Obiection.

THE I¡ùITNESS: I don't understand what the

question 1s. Do I have any understanding?

MS. FUKUDA: Yeah.

a Did you understand what that commerciafization

budget woufd be for?

MR. DiBOISE: Objection.

THE WITNESS: The best I can assume is that

for the coflaboration approach to valuation.

BY MS. FUKUDA:

O Okay. The second bullet says, "Acquire

substantially all of the intellectual property assets of

SightSound Technologies, including the non-revenue"

"the non-revenue-generating e-Commerce patent

portf ol-io. "

Do you understand that t.he "e-Commerce patent
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portfolío" incl-udes the patents-in-suit in this case?

MR. D1BOISE: Objection.

THE WITNESS: My understanding is that their

proposal is to incl-ude everything.

BY MS. FUKUDA:

O Okay. They -- they have specifically

identified "e-Commerce patent portfolio."

fs that has that term, "e-Commerce patent

portfolio, " been used between GE and SightSound to refer

to a portfolio that incl-udes the patents-in-suit?

MR. DiBOISE: Objection.

THE WITNESS: That's their words. I mean,

but -- but this \,vas for all patents.

BY MS. FUKUDA:

O So your understanding is that the "e-Commerce

patent portfolio" includes aÌl of the patents of

SightSound at that. time?

MR. DiBOISE: Objection; calls for speculation.

THE WITNESS: I'm saying, the the deal with

GE was for a]l- patents.

BY MS. FUKUDA:

a Okay. But do you have any understanding as to

what "non-revenue-generating e-Commerce patent

portfolj-o" refers to?

MR. DiBOISE: Objection.
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THE WITNESS: f don't know what their wording

is in their proposal.

BY MS. FUKUDA:

O Do you remember díscussing t.his proposal with

SightSound.

Oh, I'm sorry. Do you remember discussing thls

proposal wit.h GE?

MR. DiBOISE: Objection.

THE WITNESS: I don't have a recollection. It

was a whlle ago.

BY MS. FUKUDA:

O If you turn to page L0292, the page caffed

"Terms and Conditionsr " under the row t.itled "Revenue

Sharing Agreement, " there are three bull-ets, and the

first bul-l-et says, "702 to an entity to be formed by Ted

Fíeld, Paul Brindze, and Peter Smith. "

Do you know who those three individuals are?

A Yes - I have met them.

Vüirh with whata

entity

A

O

A

O

them?

And and who are they?

are they associated?

I canrt recall the name of

Are they associated with

I believe they were.

Okay. And you said you

the entity

one entity?

have met aII three of
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O Was this in connection with negotiating this

dea] with GE?

MR. DiBOISE: Objection.

THE WITNESS: I wasn't the one that negotiated

the deal. I just was introduced to them.

BY MS. FUKUDA:

a Who j-ntroduced you to them?

A Scott Sander.

O Did any of Mr. Field, Mr. Brindze, or Mr. Smith

enter into an agreement wlth either SightSound or GE

with respect to SightSound's patent portfolío?

A I -- I believe they did with us. I can't say

what they did with GE.

O Okay. When did they enter into a deal with

SightSound?

A I don't recal-f .

O Was it before or after this agreement?

A f can't recall whether it was before or after.

O Do any of these three individuals have an

interest in the Sightsound patents-in-suit?

A I -- f can't come up with any reason why t.hey

don't.

O You believe that they do?

A No. I believe that I can't come up with any
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reason why they still don't.

A Yeah, I guess what I'm asking you is: Do you

know whether this Revenue Sharing Agreement, as

represented here in this row, was, in fact, entered

into?

A

O

É\

O

This contract?

Yes.

I believe this contract

And did that include a

. Field, Mr. Brindze, and

MR. DiBOISE: Objection

THE WITNESS: Again, I

right here. This \,vas

it. Again, I fdon't

FUKUDA:

\,vas entered into.

10 percent revenue share

Mr. Smith?

don't know the specific

proposal

know.

with Mr

details

ins ide

BY MS.

this is a

a Turn to page SST-10314. It's "Schedule 4.I3

'List of SightSound's Assets and Liabilities. ' "

Does the information represent.ed on this page

appear accurate to you as of November 10th, 2005?

A I don't have any knowledge of if it \^Iere

accurate or not. I would assume it's accurate, but I

have no reason to say that it isn't. This J-sn't my

creati-on.

O Vüho do you think created it?

A I would believe I woul-d believe that would
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have been Alex LePore.

MS. FUKUDA: I'm marking, as Exhibit 126, a

copy of SST-7983 through 7988.

(Exhibit 126 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Do you recognize this document at all?

A Yes.

O It the document at the top appears to

there's a number of blanks, so this is a draft, but it

appears to be for the year it's 19 blank.

Do you have any idea when this draft was

prepared?

A I do not recaff.

A And do you know who prepared this

A This looks like it's a combi-nation

boilerplate and cut-and-paste names, but I

recollection is t.hat we got the boilerplate

from Ansel Schwartz, but I don't know if

know what this was ended up being for.

a Vr7ere you invofved in pulling this

or this draft together?

MR. D1BOISE: Objection.

THE WITNESS: I believe I did work

on learning a little about this.

dra ft ?

of

-- my

document

but I don't

document

with Ansel
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BY MS. FUKUDA:

O Vùas this the

SightSound had pulled

MR. DiBOISE:

THE WTTNESS:

BY MS. FUKUDA:

O Do

126

you

Exhibit \^,ta S ,

don't

first draft license that

together?

Obj ection.

I don't recall.

know if any licenses modeled after

in fact, sent out to any company?

know that.AT

o Did

AI

arn
out license

any of the

AT

don't recall.

the 1990s time frame,

proposals to other

patents- in-suit ?

don't recaff one way

did SightSound send

companies with respect to

or the other.

O Who was involved in sending out licensinq

offers to other companies in the 1990s time frame?

A I don't know if he díd, but it would have been

our general- counsel-, Chris Reese. At least, that's the

best of my recolfection from the late 1990s.

MS. FUKUDA: Marking, as Exhibit I2'7, a copy of

document SST-031049 through 37050.

(Exhibit I21 was marked for identification by

the Court Reporter. )

MR. DiBOISE: Thank you.
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BY MS. FUKUDA:

a Have you ever seen thls document before?

A Vac -rvu,

O Okay. And do you remember from whom did you

receive a copy of this document?

A I don't know who gave it to me.

0 Do you know who is C.D. de Jonqh from Philips

International B.V. ?

A I can't recall that person.

O Did you receive a copy of this let.t.er around

the time of November 1993?

MR. D1BOISE: Objection.

THE WITNESS: I befieve so.

BY MS. FUKUDA:

O And in this letter, it refers to U.S. Patent

4 ,538 ,I'16 and U. S . Patent 4 , 654 ,I99 .

Did you ever review those two patents?

A I don't recall them.

A On the next page, there is handwriting that

says ttN . B. tt

Do you recoqnize that handwriting at all?

don't.No,

The

I

S. patents mentioned in

them to be prior art to

A

a two U

did you understand

this letter,

your patent.s?

IegalMR. DiBOTSE: Objection; calls for
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conclusion, may call for expert testimony.

THE WITNESS: I don't know at the time what all

of that meant. I don't know if those are the two

patents that they showed me, but f 'm not a J-awyer, so f

can't opine as to prior art.

BY MS. FUKUDA:

O Did you ask Ansel Schwartz to prepare a review

or an analysis of these two Patents?

A Oh, I don't recall- asking for him t.o do an

analysis.

copy of a

to Arthur

MS. FUKUDA: f'm marking, as Exhibit I2B, a

November 30th, 1993 letter from Ansef Schwartz

Hair.

(Exhibit L2B was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Is this a Ietter that you had received from

3Orh, L993?Mr. Hair on or about November

Mr.

A No.

O You never received this letter?

A I received it from Ansef Schwartz.

O Oh, apologies.

Is this a letter that you had received from

Schwartz on or about November 3Oth, L993?

A Yes, it is.
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O Díd Mr. Schwartz provide this letter in

response to a request from you?

A I do not recal-I requesting him to do this.

MR. DiBOISE: So was this produced by us in

this litigation?

MS. FUKUDA: I believe it was.

MR. DiBOISE: Vüell, why doesn't it have a

production number?

MS. FUKUDA: Because it was probably sitting in

those B0 boxes of paper documents.

MR. DíBOISE: Okay. So I'm -- I'm confused,

and what f'm confused about is the exhíbit stamp.

MS. FUKUDA: I believe this was an exhibít to a

Ansel Schwartz deposition in the prior N2K case.

MR. D1BOISE: Why don't you hold on to your

questioning regarding this document for a few minutes.

Let me have a break.

MS. FUKUDA: Okay. Vüell, maybe this might

cfear it. up. Let me just ask one question, and you let

me know if you stitl need the break.

O Mr. Hair, did you forward a copy of this letter

from Mr. Schwartz to Philips at any point?

A That is possible.

MS. FUKUDA: And and you see at the let

me see here.
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Do you stifl want that break?

MR. DiBOISE: No.

BY MS. FUKUDA:

O Okay. You see on page 6 of Mr. Schwartz's

letter, he says, ât the bottom, "I suggest that you

forward a copy of this report to Mr. de Jongh for his

review" ?

A f see that.

a And does this refresh your recoll-ection about

whether you had indeed forwarded this letter or this

report to Mr. de Jongh?

A f don't recall sending it to Mr. je Jongh

de Jongh.

O Do you recall sending it to anybody efse at

Phitips ?

A I believe this might have gone to Eric

Kronfeld.

O Sorry. Where are you getting that name from?

Eric?

A Eric Kronfeld.

O Can you spell that last name?

A K-r-o-n-f-e-l-d.

O Okay. And what made you think that you sent

this to Mr. Kronfel-d?

A I'm just trying to piece this together, because
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if I would have forwarded it, it woufd have been to

Mr. Kronfeld, not Mr. de Jongh.

MR. DiBOISE: Who -- who is Mr. Kronfefd?

THE WITNESS: Eric Kronfeld is the -- was the

president of PolyGram USA.

MS. FUKUDA: PolyGram. OkaY.

O And why were you -- why would you send a

response to PoJ-yGram in response to a letter from

Phitips ?

MR. DiBOISE: Objection.

THE WITNESS: Philips owned PolyGram.

BY MS. FUKUDA:

O After you forwarded the Mr. SchwatLz's

November 30th, 1993 fetter to Polygram, did you receive

any response from them?

MR. D1BOISE: Objection.

THE WITNESS: I don't recalÌ anything specific.

I'm sure there might have been.

MS. FUKUDA: Mark, as Exhibit I29, a copy of a

January 18th, 1994 letter from Michael E. Marion at

Philips Electronics North America Corp. to Mr. Arthur

Hair, and this one has a Bates number, SST-02 4433.

(Exhibit I29 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:
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O Do you remember receiving this l-etter from

Mr. Marion or about January l8th, 1994?

A Yes.

O f n Mr . Marion' s letter, he says, "As \^/e

discussed at the meetíng, further analysis of the

commercial value of your patent wil-l depend to a great

extent on your comments regarding the prior art that we

have found. In particular, I would appreciate your

commenLs regarding the rel-evance of the Abraham patent

(4,521,806)."

Which meeting is he referring to?

MR. DiBOISE: Objection.

THE WITNESS: I befieve it was a meeting with

Rob Hamersma.

BY MS. FUKUDA:

O Okay. And that's H-a-m-e-r-s-m-a?

A Yes.

a And how much in advance of

with Mr. Hamersma

this fetter did you

and Mr. Marion?

back in 1994.

have that

recall. That was

Okay. But you remember meeting the two of

them?

Â vac f dO.r vu t

O Do you remember if it \¡/as in t.he U.S. or if it

was international meet.ing?

meeting

f don'tA

a

ARTHUR ROBERT HAIR T2/TI/2012
Page 275

San Francisco
wh/w . merri 1 lcorp . com/ law

75 :,36:21

15 :36- 42

15:36:55

15:37:18

800-B 69-9132
Merril-l- Corporation

15:.31:28

Page 00215



1

2

3

4

5

6

1

B

9

10

1l-

t2
1')fJ

I4

15

I6

L1

1B

T9

20

2T

22

23

24

25

A United States.

O Can you recall where?

A New York City.

O And how long did you did t.hat meeting last?

A I don't recalf.

a Was anybody else there from SlghtSound?

A Possibly Scott Sander, but I -- I can't recall-

That's been quite a whife.

O Okay. He mentions in here wanting your

comments regarding the prior art that they have found.

Do you know what prior art is being referred

to?

MR. DiBOISE: Hol-d on a second.

Obj ection.

THE WITNESS: They handed me two patents. I

don't know if that's what they characterize as prior

art. They handed me two patents. f took them back and

gave them to Ansel Schwartz.

BY MS. FUKUDA:

a Okay. Do you know which two patents those

were ?

recafl the numbers.

Do you know if one of them was the

A f don't

a

Abraham

Okay.

patent

IdoA

that's enumeraLed here?

not recall.
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MS. FUKUDA: Itm marking, as Exhibit

from Ansel

Patent No.

130, a

Schwartz Lo

5,r9r,513

copy of a January 26, 1994 letter

Mr. Arthur R. Hair regarding U.S.

by and of A.R. Hair.

(Exhibit 130 was marked

the Court Reporter. )

BY MS. FUKUDA:

for identification by

ODo you remember reviewing

from Mr. Hair on or after

did you

January

TCCCIVC

26, 1994?this letter
A No.

O You did not?

A

a

A

O

I did not.

How do you know that?

Because I am Mr. Hair.

Sorry. My apologies. I keep looking at yor-lr

name

Did you receive this letter from Mr. Schwartz

on or about January 26, L994?

A Yes.

O And did you review the contents of this letter?

A At the time, f 'm sure I did.

a Did you then forward this letter to Philips?

A It is possible.

MS. FUKUDA: Here, let me help you out with

that "
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Marking, âs Exhibit 131, a coPY of a

January 2BLln, 1994 let.ter from Mr. Hair to Michael E.

Marion of PhiJ-ips Electronics, SST-024424.

(Exhibit 131 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

Is this a letter that you had

of Phillips on or about January

Yes.

a

And here it's

Marion

enclosed a copy

you referri-ng to

sent to Michael

2Bth, 1994?

referring to you say

of this report.

the l-etter from

A

a

that you

Okay.

have

Are

Mr. Schwartz that's Exhibit 130?

A I don't recafl if tying the two together,

but I don't see why not.

MS. FUKUDA: Marking, as Exhibit 732, a copy of

a March gth, 1994 letter from Mr. Hamersma to Mr. Hair.

(Exhibit I32 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Did you rece j-ve this letter f rom Mr. Hamersma

on or about March 9t.h, L994?

Ã Vac

O Okay. In this letter, Philips says, "Wêrr --

the second paragraph: "We have now completed our
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anal-ysis of the commercial vafue of your patent aft.er

carefully studying thÍs report. " And I will note that

"this report" appears to be referring to a report of

your patent attorney discussing the relevance of the

Abraham patent that's referred to in the above

paragraph. Philips continues to sâY, "!Ve have come t.o

the conclusion that, in vj-ew of the Abraham patent, your

patent could effectively cover only audio/video

delivery" system "in which both the request/bilting and

the audio/video signals are transmitted over ordinary

telephone fines. "

Did you have any further discussions with

Philips or Polygram after the receipt of this let.ter?

MR. D1BOISE: Objection.

THE WITNESS: I don't recall.

BY MS. FUKUDA:

O Ultimately, did SiqhtSound ever enter into a

deal with Philips or Polygram regarding SightSound's

patents-in-suit ?

A No, \^/e did not.

MS. FUKUDA: Marking, as Exhibit 133, a letter

dated March 25th, 1994 from Ansel Schwartz to Mr. Arthur

Hair.

(Exhibit 133 was marked for identification by

the Court Reporter. )
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BY MS. FUKUDA:

O Did you receive this letter from Mr. Schwartz

on or about March 25th, 7994?

A Yes.

MS. FUKUDA: Marking, as Exhibit L34, a copy of

the March 31st, 1994 letter from Mr. Hair to Robert

Hamersma at Philips, SST-24425.

(Exhibit 134 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O And is this a l-etter that you had sent to

Mr. Hamersma on March 31st, 1994?

À Vac

O There's a reference in this letter in the

fast in the

paragraph where

Mr. Schwartz's

1 00/l rr

last two sentences

you Sây, "I have

letter addressed

of your first

enclosed a photocopy of

to me, dated March 25,

Is that reference to Exhibit 133?

MR. DiBOISE: Objection.

THE WITNESS: It appears to be.

BY MS. FUKUDA:

O And you concluded your letter saying,

"Mr. Hamersma, I would appreciate your review of

arguments raísed by Mr. Schwartz. I am confident you
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will- find merit in his interpretat.ion

questions or comments. "

f wefcome your

out this letter to Mr. Hamersma

L994, did you receive any

After sending

of PhiJ-ips 1n March of

response from Philips?

A I don't recall- .

MS. FUKUDA

January 15th, 1991

West to Art Hair,

( Exhibit

the Court

: Marking, as Exhibit 135, a

letter from Robert Sachs of Fenwick &

SST-037064 through 37065.

135 was marked for identification by

Reporter. )

BY MS. FUKUDA:

O Did you receive this letter from Mr. Sachs on

or about January 15th, 1991?

A IbelieveIdid.

O And did you ever respond to Mr. Sachs' fetter?

A I don't recafl.

O Do you remember any follow-up that l,vas done at

Sightsound in response t.o Mr. Sachs' Ietter?

A Could have been, but I don't I don't

specifically recall.

O I see in the last paragraph of Mr. Sachs'

l-etter where he points you to: "!r7e also note that there

appears to be substantial- prior art such as the Freeny,

U. S. Patent No. 4,528 ,643 t.hat anticipates the Hair
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patent. "

What, Lf anything, did you do in response to

Mr. Sachs' identification of prior art.?

MR. D1BOISE: Objection.

THE VüITNESS: I believe I handed this letter to

Ansef Schwartz, my attorney.

BY MS. FUKUDA:

O And did you do anyt.hing else ín addition to

that ?

MR. DiBOISE: Objection.

To the extent that anything you did was a

resuft of communication with Mr. Schwartz, I would

caution you not to reveal the substance or the direction

given to you by Mr. Schwartz.

THE VüITNESS: I do not

MR. DiBOISE: Go ahead.

THE WITNESS: I do not reca]I.

MS. FUKUDA: Marking, as Exhibit L36, a copy of

a an October 1st, 1991 fetter from Arthur Hair to

Mr. J.J. Rosen at N2K, Inc. Bates No. N2K 159 through

165 .

(Exhibit 136 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Do you remember sending did you send this
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letter to Mr. Rosen on or about October 1st, L991?

A I bel-ieve so, yes.

O You see in the attachment there is a a draft.

Pat.ent License Agreement.

Did you prepare that draft?

A That woul-d have been prepared by Ansel Schwartz

along with me, I would imagine.

O Directing your attention to paragraph 4.2 in

thi-s proposal, it says, Licensee shall pay a royalty

equal to one and one half percent of the net sal-es.

Did N2K accept your Iicense proposal embodied

in Exhibit 136?

A At that time, flo.

MS. FUKUDA: Mark, as Exhíbj-t I3'l , a copy of a

January 22nd, 1998 letter from Christopher Reese to

Mr. J.J. Rosen at N2K, Bates No. N2K 713 through IB2.

(Exhibit L31 was marked for identification by

the Court Reporter. )

FUKUDA:

And my question is:

BY MS.

O

letter

it went

A

O

letter,

or the attached proposed

out t.o Mr. Rosen?

I don't recall.

f note here that in the

there's a reference that

Did you review eíther this

License Agreement before

last paragraph of the

this would be the
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A

fast the second-to-fast sentence of the last

paragraph in which Sightsound had offered a royalty rate

of 2 percent.

Do you have any understanding as to why t.he

at this point in time?offer was for 2 percent

MR. DiBO]SE: Obj ection.

THE VüITNESS: I do not recall.

BY MS. FUKUDA:

O And did N2K accept that. license proposal from

SightSound?

A I do not believe so.

MS. FUKUDA: Mark, as Exhibit 138' a copy of a

May 6, 1998 letter from Richard Rinal-do of Meyer Unkovic

to Arthur Hair, Bates No. SST-025984.

MR. DiBOISE: Thanks.

(Exhibit 138 was marked for identification by

the Court Reporter. )

BY MS, FUKUDA:

0 Did you receive this fett.er from Mr. Rinaldo on

or about May

It

6, r99B?

O He says,

appear so.

"Encl-osed for your records is a copy

received from Ed Flynn. . . "of the material- which I have

Who is Ed Flynn?

A I do not recall.

would
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O "... which he characterizes âS," quote, "'what

\^/e consider to be t.he most rel-evanL prior art

documenlation refating to the Hair patent, "' unquote.

And then there's a passage that's been redacted here.

Do you know what prior art documentation is

here was attached to this fetter?

A I do not recall-.

action did you takeODo
with respect

A No,

o Did

you know what, if âûy,

to the attachment to

I don't recafl.

have

rofe

this letter?

you ever did you ever take any

what was Mr. Rinafdo's

respect to SightSound?

A I believe he

in the 1998 time frame with

was one of the lawyers on the

Ieqal case against N2K.

MS. FUKUDA: Mark, as Exhibit 139, a copy of

document SST-02151 4 through 2158I.

(Exhibit 139 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Do you recognize this document?

A Vac

0 And what is this document.?

A It's a printout of copious notes of mine.

O Okay. It says "Memo Pad for Arthur R. Hair. "
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What is "Memo Pad" referring to?

A software program to produce copious notes.

O Did you reg

of your discussions

SightSound patents?

A I wouldn't

ul-ar did you regularly keep notes

with third parties regarding

A

O

A

a

about the

parties,

fater?

A

O

A

characterize it as regular"

How often did you do so?

Vühen I bel-ieved it was necessary.

Do you typically record these entries on or

tlme that you had the discussions with third

or do you do them, you know, a week or two

I wouldn't characteríze it as one or the other.

It varies?

I would say so.

O fn your notes under "Warner Brothers" on the

first page, there is a January 29Lh, I99l entry where

you Sây, "meL with Jordan Rost. "

Who is Jordan Rost?

A Where is that?

O Oh, under "Warner Brothers, " first column,

January 29, L991?

A I don't recalf, but I'm looking at the

document. The document says Jordan Rost, Vúarner Music

Group.
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O Do you remember a meeting with Mr.

around that time?

A I don't recall the meeting.

O Your notes sây, "He characterized"

raLe as 'IBM/Blockbusterish, ' and said that

have to think Ìong and hard about" relinqu-

"relinquishing 5% of their receivables."

Do you know what he meant bY

" IBM/Blockbusteri-sh" ?

MR. DiBOISE: Objection.

THE WITNESS: I don't recall, but

was in the negative.

BY MS. FUKUDA:

O Did Warner Brothers ever agree to

SightSound's patents?

A No.

Jordan Rost

our " royaJ-ty

they would

T'm sure it

license

a Turning to the page 21515, which is the next

page, under the category of "Sony Music Distribution, "

if you go to the right-hand col-umn, there's an entry

October 1st, I996.

Do you see that?

A Yes, I do.

O And it says Alan WeYJ-, V,l-e-Y-l.

Do you remember having a dj-scussion with

Mr. Al-an Vùeyl of Sony Music Distribution?
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A

a

patent

detai I

T don't recall in the conversation.

Your notes sây, quote, "Sony said we were

heavy and content light, and we did not go into

on network architecture and t.iming of adopLion. "

Do you understand what Sony had meant by

heavy and content light"?

MR. DiBOTSE: Objection.

THE WITNESS: I don't know what he was

"patent

referring to.

BY MS. FUKUDA:

a Further down in that section, it says

Lhere's a quote ' 'r t Their comments'" or in that same

entry, quote ' 't I Their comments !'¡ere on the line of

where's the beef,"' unquote, and then, finally, at the

end of that entry, quote' "rYou probably wiII not get

another meeting with anyone higher up until you show the

beef, "' unquote.

Why are those statements in quotes in your

note-ta king?

A That's what he said.

O And,

take a l-icense

ultimately, did Sony Music Distribution

under SightSound's patents?

A No, they did not.

MS. FUKUDA: Mark, as Exhibit I40, copy of a

document SST-7695 through 1914.
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(Exhibit 140 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O

A

O

February

chief

Do you recognize this document?

Yes, I do.

It it notes

26, 1999. rt's

that it is a White

got your name on

technology

Did you

Ä Vae Tr uu t

O And did

1999?

officer

prepare

did.

of SightSound. com.

this document?

Paper dated

the bottom as

to formulating

did.

a patent as

early

A

O

Paper ?

A

ideas in

O

follow-up

A

o

A

a

A

O

you prepare this document around 1999,

Yes, I did.

Okay. What was the purpose of this Vühite

As I recafl-, it was a precursor

and around of a patent filing I

And did you ultimately file for

to this White Paper?

Yes, I did.

Which patent was that?

I don't recal-I the numbers.

lfhat's the subject matter of that patent?

Applied encryption.

Directing you to page 7961. Now, towards the
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bottom of that document, if you go eight fines üP,

there's a sentence that starts with: "In looking for

ways to improve. "

Do you see that?

À Vac

a Okay. Sentence goes on to sâY, "SightSound.com

has identified a fundamental- weakness in t.he

conventional approach of bundling encryptíon,

compression and playback functions in applicatíon-fevel

audio player software. "

What. v/as the fundamental weakness that

Sightsound has identified?

MR. DiBOISE: Objection; document speaks for

itself.

THE WITNESS: That was what came out of the

next patent that I filed for.

BY MS. FUKUDA:

O If you turn to the next page, J968, towards the

top, thírd line down, it says, "Furthermore,

Sightsound.com befieves that mission critical- functions,

such as encryption, must reside deep in the operating

system. "

fs that still your belief?

belief at that time.f t's

Okay. Has that changed since?

A

O

the
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A I haven't reviewed this si-nce then.

O What díd you mean by "must reside deep in the

operating system"?

A If you are a Ìayer on top, it's very easy for

DRM systems to be circumvented. It's more difficult if

they are deeper into the operating system.

O Did Sightsound ever incorporate the encryptJ-on

technique in this Vùhite Paper in any of its commercial

systems ?

A No, we did not.

O llhy not ?

MR. DiBOISE: Ob j ect j-on.

THE VüITNESS: We didn't get -- we didn't

actually do it.

BY MS. FUKUDA:

Did you ever attempt to do so?

MR. DiBOISE: Objection.

THE WITNESS: We f irst f il-ed the patent

a

waited for

but then we

MR

MS

MR. DiBOISE:

MS. FUKUDA:

SST-8694 through 8708.

the patent to be issued, and there was

stopped the company. We stopped the

. DiBOISE: Can I just have a second?

. FUKUDA: Sure.

and

plans,

system.

Vle can stay on the record too.

Mark, as Exhibit 741, a copy of
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(Exhibit ]-4I was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Now, Mr. Hair, have you ever seen this document

be fore ?

Ã vac f haVe.f ur,

O It appears to be a March 9th, 1998 memorandum

prepared by Goldman, Sachs; is that correct?

A That's what it appears.

O Okay. Did you assist in the preparation of

this document?

MR. D1BOISE: Asked and answered.

THE WITNESS: I -- f can't recaff precisely,

but f 'm sure I did.

BY MS. FUKUDA:

O You see that on page 8696 there's an Executive

Summary there under "4. Key fnvestment Considerations"?

If you coufd just read through t.hat section and let me

know whether you agree with the content of those

statements.

MR. DíBOISE: Objection.

Al-l three paragraphs?

BY MS. FUKUDA:

0 Do you agree with the contenL of those three

paragraphs ?
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MR. D1BOISE: Objection.

THE WITNESS: At the time, I would imagine I

did, because I did not object to it.

MS. FUKUDA: Mark, as Exhibit I42, a copy of

SST-37598 through 37599.

(Exhibit t42 was marked for identification by

the Court Reporter. )

BY MS. FUKUDA:

O Have you ever seen this letter before?

recalf.I don't

Did you

Chris

A

O

LePore or

ever have any discussions with Afex

Reese regarding the content of this

fetter?

A f don't recalf. This would be something that

they woufd have handled.

O Do you recall do you have any knowJ-edge,

with respect to Sightsound, contacting Intellectuaf

Ventures regarding its patent portfolio regarding

Sightsound's patent portfollo?

A I don't have a specific recollection of that..

O Were you ever informed of Intellectual

Ventures' response that Sightsound's IP has a problem?

MR. DiBOISE: Objection; facks foundation.

THE WITNESS: I -- I don't recaff.

MS. FUKUDA: Mark, as Exhibit 143, a copy of
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document SST-37140

( Exhibit

the Court

BY MS. FUKUDA

made by

actually

recall.

BY MS. FUKUDA:

O

through 31117.

L43 was marked for ídentification by

Reporter. )

there are in each of the pages,

"Action. "to a "Voíce Over" and

in which what format- this was

O

A

a

Do you recognize this document?

I vaguely remember this.

Do you know if this was a presentation t.hat was

SightSound?

MR. DiBOISE: Objection.

THE WITNESS: I don't recafl if this was

ever made into a presentation. T I can't

there's a

O

document

f see that

reference

Do you know

meant to be presented?

A I didn't

MR. DiBO]SE:

THE WITNESS:

BY MS. FUKUDA:

Obj ection.

I do not recafl.

And do you know for

created?

MR. DiBOISE: Asked

THE WTTNESS: NO, I

what purpose was this

and answered.

don't recall.
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BY MS. FUKUDA:

a

when this

Are you abfe to give me an

document \,vas generated?

No. There's no indication

FUKUDA:

approximate date of

of date on here.

interest in the

this litigat.ion?

interest ?

interest. I do not recall if my

one directly associated with this

what your

It' s minimal.

affi Iiatedthat's

interest ?

amount of interest

A

O Mr. Halr, do you have any

SightSound entit.y that's a party to

MR. D1BOISE: Objection.

THE IdITNESS: I do

BY MS.

O

A

interest

Financial

Financial

is in t.he

litigation.

A But you have a financial- interest in some

SightSound entity?

A I believe, yes.

A Do you know about what

financial interest is?

A My personaf ? I don't recal-l

A Okay. Do you have an entity

with you that has a larger financial

A A trust for my children.

O And and, currently, what

does that trust have in SightSound?

MR. DiBOfSE: Objection.
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THE WITNESS: I don't recalf the exact number

of shares.

BY MS. FUKUDA:

O Is it do you know if, currently, iL's

greater than or l-ess than 10 percent?

MR. DiBOISE: Objection.

THE WITNESS: I believe it might be I

believe it is l-ess than 10 percent.

BY MS. FUKUDA:

O Do

of

you have any financial interest in the

outcome this litigation?

MR.

THE

A financial

DiBOISE: Obj ection.

WITNESS: f don't understand the question.

interest ?

MS. FUKUDA: Yes.

O Other than your ownership interest in your

trust in in a SightSound entity, do you have any

direct financi-a1 interest in the outcome of this

I itigat ion?

MR. DiBOISE: Objection.

THE VüfTNESS: The only thing that I'm currently

aware of is the f believe they're cal-l-ed membership

interests, and I befieve thatrs it.

BY MS. FUKUDA:

O Okay. What are membership interests?
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A In the SíghtSound entity.

0 Is that different from your the financiaf

interest that you were referring to earl-ier?

Art

MR. DiBOISE: Objection.

THE VüITNESS: It hi as stock, and then it was

converted to I believe it's called membership

interests.

BY MS. FUKUDA:

O Do you know the approximate value of your

membership interests?

MR. D1BOISE: Objection.

THE WITNESS: No, I do not.

BY MS. FUKUDA:

O Do you have an approximate range that it fall-s

between currently?

MR. DiBOISE: Objection.

THE WITNESS: No, f do not.

BY MS. FUKUDA:

O And how many people have membershlp interests?

MR. DiBOTSE: Objection.

THE WITNESS: I -- I don't know that off the

top of my head.

BY MS. FUKUDA:

a Is it do you know Lf it's limited to board

ARTHUR ROBERT HAIR 72/r7/2012
Page 231

San Francisco
w\^/w . merri I lcorp . com/ law

L6:29:, 45

I6:,29:51

16:30:04

16:30:11

800-869-9132
Merrill- Corporation

16:,30:20

Page 00237



I
2

1J

4

5

6

1

B

o

10

LI

I2

13

74

15

L6

I1
lô
,LÕ

I9

20

2r

22

)?

24

25

members or extends beyond that?

A ft extends beyond that.

MS. FUKUDA: Okay. So reserving any further

disputes between your counsel and us, I have no further

questions for you today. Thank you for your tlme.

THE WITNESS: Mm-hmm.

MR. DiBOISE: Thank you.

THE VIDEOGRAPHER: This is the end of Vofume I,

Videotape No. 4 in the deposition of Arthur Hair.

Vúe are golng off the record; the t.ime is 4:37.

(Whereupon, the deposition was concfuded at

4:3L p.m.)

foregoing is true and correct.

I declare under

_^_---ouo---

penalty of perjury

Subscribed

that the

at

California, this

2072.

day of

Signature of the witness
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