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L. INTRODUCTION

Petitioners miss the point of this Motion. This Motion is about the threshold
evidentiary deficiencies in Petitioners’ expert testimony and New References.
Their nearly 10 pages of attorney argument on the potential probative value of this
evidence is irrelevant. Indeed, Petitioners’ improper focus on credibility and
weight only highlights their failure to rebut Markets-Alert’s demonstration of, for
example, the inherent unreliability of their expert’s conclusory opinions or the
cumulative nature of the New References.

This wrong direction taken by Petitioners is not surprising. Throughout
these proceedings, Petitioners’ strategy has been to avoid confronting Markets-
Alert’s detailed arguments and analysis head-on. Instead, Petitioners have
repeatedly attempted to block or expunge from the record Markets-Alert’s papers.
The last thing that Petitioners want to offer or have the Board consider is detailed
analysis. Petitioners would rather turn this proceeding into a battle of competing
conclusions.

II. F.R.E.APPLY TO THESE PROCEEDINGS

Petitioners cannot and do not deny that, under 37 C.F.R. §42.62, the Federal

Rules of Evidence (FRE) apply to the current proceedings to ensure that evidence

is reliable enough to merit full consideration by the Board. Instead, Petitioners
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argue that the Board somehow limited motions to exclude to only issues of
authenticity and hearsay. This is flatly contradicted by 37 C.F.R. §42.62 and is a
mischaracterization of the guidance provided by the Board.

It is true that authentication and hearsay are examples of FRE requirements
that must be met pursuant to 37 C.F.R. §42.62. This does not mean, as Petitioners
would claim, that the rest of FRE is inapplicable to these proceedings. For
example, Petitioners certainly do not argue that the fundamental relevancy
requirement in FRE 401 is inapplicable. Moreover, Petitioners never argue that the
Board’s discretion to exclude evidence for prejudice, confusion, waste or
cumulativeness under FRE 403 is inapplicable.

III. EXPERT TESTIMONY IS SUBJECT TO F.R.E.

Petitioners admit that expert opinions must meet the requirement under FRE
702 to be admissible: “(a) the expert’s scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evidence or to determine a
fact in issue; (b) the testimony is based on sufficient facts or data; (c) the testimony
is the product of reliable principles and methods; and (d) the expert has reliably
applied the principles and methods to the facts of the case.” These requirements
reflect a threshold level of reliability that expert opinions must meet. An expert

opinion that fails to meet FRE 702 is deemed so inherently unreliable as to be
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