
FILED: NEW YORK COUNTY CLERK 06/18/2018 05:47 PM INDEX NO. 154024/2017

NYSCEF DOC. NO. 26 RECEIVED NYSCEF: 06/18/2018

—FILED:NEW YORK COUNTY CLERK 06 4-13—201805:47 PM 'IN’DEX NO?”"‘15110“247‘20'1"7
NYSCEF DOC. NO. 26 RaCaIVaD VYSCEF: 06/18/2018 

 
     

 

EXHIBIT H



SUPRElvIE COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

BRUNO GARCIA, Index No: 154024/2017

EFile Case

Plaintiff,

RESPONSE TO
-against- PRELIMINARY CONFERENCE

ORDER DATED APRIL 9, 2018

PLAZA 400 OWNERS CORP. and SATO
CONSTRUCTION CO;, INC.,

Defendants.

Deferidants PLAZA 400 OWNERS CORP. and SATO CONSTRUCTION CO., INC.,

(hereinafter "answering Defendants"),
Defendants" respond to the Preliminary Conference Order dated April

9, 2018 as follows:

1. Names and addresses of all eyewitnesses or notice witness.

Santiago Olivera

9022 New Krak, apt. 1

North Bergen, NJ

Federico Strella

61 East
196*

Street

Bronx, NY 10468

Ansberto Morales

3915 Bergenline Ave.

Apt 5

Union City, NJ 07087

2. Statements of opposing parties.

These answering Defendants are not in possession of any statements of opposing

parties.

8882057.1
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3. Photographs.

Please find attached as Exhibit A, copies of all photographs in the possession of

these answering Defendants.

4. Incident reports.

Please find attached as Exhibit B, a copy of the incident report that is in in the

possession of these answering Defendants.

5. Contracts and other work records,

Please find attached as Exhibit C, copies of any contracts and work records that

are currently in the possession of these answering Defendants.

PLEASE TAKE NOTICE, that these answering Defendants reserve the right to

supplement and/or amend their responses to these demands up to and including the time oftrial.

Dated: New York, New York

May 8, 2018

GOLDBERG SEGALLA, LLP

oseph A. Oliva, Esq.

Atto neys for Defendants

PLAZA 400 OWNERS CORP. and

SATO CONSTRUCTION CO.INC.

711
3d

Avenue,
191h
19 Floor

New York, New York 10017

P: 646,292.8734 / F: 646. 292.8701

Emaih joliva@goldbergsegalla.com

TO: GINARTE, GALLARDO, GONZALEZ, 4 WINOGRAD, LLP

Michael L. Edelman, Esq.

Attorneys for Plaintiff
BRUNO GARCIA
225 Broadway,

13th
Floor

New York, New York 10007

P: 212.601.9700

8882057.l
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10/2S/2016

. ACCiDENT REPONT 400 e 56 ST. NY

EMPLOYEE‡Bruno Garcia

On Oètnbgr 25.*, around 9: am Bruno was instructed to fix a tarp above the tool shed. He climp a wall

next to the shed and was standing on a short ledge protruding from the wall. As he pulled the tarp he

silp and felt down, his shoulder was hurting so Saritiggy the job foreman ask him if he wanted the .

ambulancefHe responded no come with me and we can take a taxi.

They arrive.at:thelenox HIII Hospital and Bruhoyas threated. He had and xray and doctor said.his

shoulder was dislocated and was place back by the doctor. He was dying regular Tylenol for the pain !

and wasisend home 3·hourslater.

Octavie andhatwfn pkked blm and Santiago.at the hospital, Santiago return to the lobsiteedd Bruno

.was takeitto:.the his house. !

Was employde taken proper precaution.

I Improper way of doing west employee didnót use ladder and follow safety procedure to.perform

He.ignoted supervisor tilrettion 66 using a ladder to reach tarp.

Witnesses.:: fedrico , ansverto, Santiago,

Reference Note:

Brun.o Requested to basenji home for two weeks of rest, during this time he ask to have DT

, Maintenance pay for the medical bills and 2 weelalost·of time. Owner agree with him and that he shall
come.corHe back to work ence.he recovers,

As time pass by.- Bruno was getting medical treatment and theraphy DT maintenance was paying his

wage, Doctor Visit and theraphy. As per Brgno on his weekly visit
'

to the office hesaid he was

gettingbe.tter and soon will cue back to work, We-ask for aAoctors.note to see1f he can came back to

work watking light duty aps fl.ag.person on the Johsit4 Hinever provided the doctors note but he
.agreed to come.back to wortonJ1/2a/2016 reschedule., him ego to a jobsite and he.did t shbwe_d.

He said he needed more time off. so he schedule½öre therapy for the week and ask for weekly
payment. We agree and approve. it. Then he stid-he was good to-star-t on Monday 11/28/2016 we

schedule him to a jobsite an . didn't‡hpWed.didn' Hé ask for another week and pay for time off, after

pickingpicking upup hisits weekly,weekly, checkcheck on saturday,on'Satut'day 12/03/2016;3.2/03/7046, hehe agreeagree toto. returnreturn tooto workworwork onon 12/QS j/QSj201612/QS/2016 aridand was@as
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schedule to á jobtite and he did#t shool to the4ite We called him the next day and today 12f07/2016

,we-received,ate;we received the call from workers comp that hehad put claim, Verbal agreement was broken by

employee.employee,

l
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for Subcontracts

Witness this agreemem made 8/3/16 400 EAST56th STREET Job Natuber 16090

by SATO CONSTRUCTION CO INC DBA FLAG WATERPROOFING & RESTORATEON CO

hereinafter called the Contractor, and DT MAINTENANCE, LLC

herelnaftercalled the Sub-Contractor agrees to furnish at his own expense, all the labor and materials necessary to do and
nerform4 conrtand whrkrrummre timely insmwr M1 the necewsrv irmMhtinn deerihed m inlinwe

rovide Labor, Material and Equipment to perform the work as per drawing and specifico tion dated March 212016
from Bone / Levine Architecturet

provide Job 0 16090 on all correspondences, including invoice.

SXTO CONSTRUCTION CO.INC DBA FLAG WATERPROOFTNG & RESTORATION CO
bi connection with the foregoing Subcontract, the parties hereto mutually agree as loHows:

l. The Sub-Contractor shall furnish certificates of worlcnan's compensation, public liability and propeny damage insurance
for all operations upon signing contract, and agrees to ludemnify and hordharmless SATO CONSTRUCTION CO INC DBA
FLAG WATERPROOFING & RESTORATION AND OWNER. Fid harmless against all claims for damage to persons and
property. Said insurance will be evidenced by certificate filed with in the amounts and liniits as set forth in the attached
sample certificate.

1 Te 3 ellwM: in ef re brand re±medike m±nner:±e ±r eek rf dfe~ien f the emer. C±t±±r.±d
ArchiteeL

3, The Sub-Contractor agrees to promptly begin said woth as soon as notified by said contractor and complete the above
work as follows: START WORK TMA4EDIATELY AFTER NOTIFICATION AND CONTINUE WITH SOFFICIENT
MEN 80 AS NOT TO DELAY THE PROGRESS OF THE JOB, ATTENTION 15 HEREBV DIRECTED TO THE FACT
THAT TIME IS OF THE ESSENCE IN THIS CONTRACT, ANY PENALTIES TO US DUE TO THE IMPROMPTNESS
OF TRB'COMPLETION OF YOUR WORK WILT. BE DEDUCTED FROM'YOURFINRL PWYMENT,

4. To remain constantly on the job during the progress of his work and have a competent foreman, approved by the
Contractor on thejob, and employ sufficient men to complete the above described work in die given time and maintain

continuity of labor force, .

5,. To make no charges for chatige order for extras without consent and agreement of the Contractor, and directly to the

Contractor.

E ShmM he S± Ce±eeter fn!! r epicyi' 'I " ruf5ci=1' competes' r heir to ermpkeI ±rce$ ‡±e ;;irmC time, ±e Ce±eeter

may after giving forty-eighthours written notice by letter or telegram mailed to the last known address of the

Sub-Contractor, employ help to complete the work and charge the same to the Sub-Contractor account and/orcharge

$itlFGontractor.'Sttb any penalties due to their failure to complete on given date. If the cost ofcomp1cting said work exceeds the

contract price, the Sitb.-Contractor herein agrees to reimburse thp contractor for any sums over and above the contract price.

If the cost of completing the work does not exceed the contract price, any excess shall be paid to the Sub-Contractor. If
If'

the

Contractor is assessed liquidated damages by the owner for failure to complete the work on time, and if the delay has been

caused by the Súb Contractor herein, the Sub-Contractor agrees to pay the portion of the liquidated damages caused by or

to bis failure to complete Ms work on ume aw m acconiance with the working schedule

7. This contract shall not be assigned by the Sub-Comractor without the permission in writing from the Contractor.

Page f
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scaffolding, motor vehicles, trailers, gang boxes, Debris removal and all associated costs,·ete, provided

byEthe contractor for the subcontractor to perform the work, at the prices listed on the purchase order

issued by the contractor. Backcharges shall be removed as equipment is returned to the pontractor in the

same condition as when issued. Subcontractor shall provide garbage bags, small tools, etc.

9. With respect to paragranh#8. a 5% cost to the backcbarges. and paid by the subcontractor to the

contractor to cover clerical and other costs. All deliveries rnade by Flag will have a 5135 delivery fee;
whether or not materials are part ofof' subcontract or not

10. To the fullest extent pennitted by law, Sub-contractor hereby agrees to indemnify, defend, and

hold harmless Sato Construction Co, Inc, DBA Flag Waterproofing & Restoration Company

(-Contractor), the-owner, and all other indemitees, together with its employees, agents, and

44I l.LaaLaataall IV. 'IILV I I a~ u I Iatalatlanu±cri;:d -oprec=teitcA
i,

'4VL andILL the Engin
'C,:
a ay I cer, t Lcac0mri.....

Lag LIIVI withill I itsi cmploycc:LVLLa)IIV 44 It agna andaaanathari=daaVVV

representatives, from and against any and alilosses, suits, actions, legal or administrative

proceedings, claims, demands, damages, liabilities, interest legal fees, costs, and expenses of

whatsoever kind or nature whether arising before or after completion of the work hereunder and in

any n1anner directly or indirectly caused, occasioned or contributed to in whole or in part, by
reason of any action, omission, fault, or negligence whether active or passive of sub-contractor, or

of anyone acting under its direction or control or on its behalf in connection with or incidents to

the performance of this contract and excluding only die liability created by Contractor's

The Sub-contractor shall provide, maintain, and pay for the following insurance, which shall be

placed with such insurance company or companies and in such form as may be acceptable to the

Contractor:

'nmmerri M Genemi>PIC'Tv' I khaiwksurance writtm availwn-ilTI "pcmrmnce"Ail' LTYTL~B'ie hmis nrntentim the

Bub-Contractor, their respective servants agents, or empleyces against damages arising from

bodily injury (including death) and from claims for property damage which may arise directly
or indirectly out of the operations of the Sub Contractor, their subcontractors, servants, agents,

or employees under this Contract. Such insurance shall be for an amount acceptable to the

Contractor and shall in any event be not less than $1 000,000 per occurrence/$2,000,000

general aggregate. Separate $1,000;000 per occurrence/$2;000 000 aggregate shall apply to

product/completed operations Coverage's shall apply on a PRIMARY AND
NON-CONTRIBUTORY BASIS.

The policy of insurance shall cover: all liability arising out of products whether manufactured

or supplied by the Sub-Contractor: completed operations via gen CG20-10 (1 I/85 addition or

equivalent); pe-r-sonal.injury; Broad Form Property Damage including alkexplosions; collapse,
u4' LLVDL LlendLaa*aa:cdergcond411 ~a& I Val I IV ha=±;_ILLILua'441 independ=til'illa y4 I~LIVI I contreaters;

I . I,Vi 6 t andIll tu lichWy
Al',.)liaau ~I It) dcaumedtl LLVLl by4rJ the~\

sub-contractor under and applicable to this Contract (contractual liability) and shall include the

Contractor as an additional insured; coverage for completed operations must remain in force

for two years after Total Performance of all work and shall have an A.M. best rating of A-VII

or better. Business Automobile Liability Insurance on the sub-contractor's owned, non-owned,

and hired vehicles, protecting the subcontractor and the Contractor against damages arising

from bodily injurv finchiding death) and from claims for nropertv damage arising out of their

use on the operations of the sub-contractors or of agents under this contract

308 16090FLAG Page 2
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$1,000;000 inclusive-of.anyane,accident.

Sub-Contractor shall maintain Worker's Compensation and Employer's Liability insurance with statutory
limits, worker's compensation and short-tenn disability insurance with no less than statutory limits

required by the state in which the work is performed.

I. ~ V » =-, »,,- â€”..(>T

Contractor, and owner. Prior to commencing the work and prior to recei:ving payment on Substantial and

Total Performance of the work, the sub-contractor shall provide evidence of compliance with the

requirements of the State of the place ofthe work with respect to workers' compensation insurance

including payments due thereafter.

Sub-Gentracter-shall-maintain-Commercial Umbrella or Excese Liability with an·occurrence limit-of

not less than 5i000,0úú with such coverage being excess ever primary G L, auto ama Employers

Liability.

Atl insurance policies shadLbe obtained by the sub-contractor and shaE be agreed upon by the Contractor

pnor to the commencement of the work, During the term of the agreement, the sub-contractor must

promptly produce on demand of Contractor evidence of the required insurance coverage and payment of

premiums-thereon-unless.Contractor.assumes.responsibility. for payment.of such.premium Knot-so-

pr:duced, ±a Ce±ncer 2:if have ±e~ im:::dict:±ght0 \ 4 l I y lb u: p==:zi........i...
> ±e requiddg

~
i===:p~ 14 . l enA;......... 9 'I h±a!fl 1j df9 ±a4 t

sub-contractor, and to charge and deduct the cost thereof from the within price but Contractor shall not be

under any obligation to do so.

The Contractor and owner shall be named additional insured on the Commercial General Liability and

Business Automobile Liability policies. The Contractor is to receive 30
days' notice of cancellation or

non-renewal.o£coverage,non-renewal. andlor-changes in.limits.oftov.erage,.additional.insuretistatus,for ongoing.and

==plebd ep==tism;s»,0, required by
> CG20f10>A~> (M/FE):3d-.s. -. v J=t.Th: pubc=t-eL.. >- =..>, ±:M be

required to came all ofthe additional insured on their insurance.

The sub-connactor shall secure pay for, and tuaintain whatever insurancethey may deemnecessary for

protection against loss of owned or rented capital equipment and tools, including any tools owned by

mechanics, any tools, equipment, staging, towers, and forms owned or rented by their subcontractors or

under this.Contract.. The.requirement-to.secureand.maintain such.insurance.is solely for the-benefit

c ..~.>.. ~, >,»»>», >;„f„,... F», ~ „„>.»r --~ .. >. ~ ...,,«...,iL ', „~ ~, ~ i i ...', > .: ~4...» . 1'iA. V, I 44 l 4U 44 L N ~ VIE4VW A l Qt.L 8 V 4 I I ~~ AC 4M Q 4 lM

ofcoverage shall not obligate the Contractor, the Engineer, or their agents and employees for any losses-or

owned or rented equipment, If the sub-comractor secures such insurance, the.insurance policy shall include

a waiver of subrogatiort as follows:

"It is agreed that in no event shall this insurance company have any right to recovery
against-the Contractor-and/orthe Engineer."

sub¬contractor agrees to cooperate fuUy with die insurance company or companies in crying out the

provisions and conditions of an policies applicable to work to be done, as well as aU redes and

recommendations of such company or companies in regard to accident prevention, reports, and audits.

The sub-contractor further agrees that notice of every accident will be reported immediately to the

-Contractor, and,also to such insurance-company or companies,

sob Page 3Flag l6O9O
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or permit. the further subcontractor.of any part thereof, without priornotice to the Contractor,
and only with the written consent of the Contractor. If the Contractor consents to such

subcontracting or further subcontractor, then every such contract or subcontract shall contain

complete provisions identical to paragraphs included herein for the benefit, protection, and

indemnification of the Contractor, and the Engineer.

J 4lv VVJ4 144vLivl V4i 4 vv r i a*ri ivii. 'v Lirv i irrrv i rvv 4 vv4 v iiv*Tbs Contactor ±:1' be ±=i±ad i=nadiatayavv ) aterV avi ±c executionVVv vs ofv i cz± sn±vvvv acatev J withsr

a certification of the contractor. iSsuing the contract that such clauses are continued in the

contract.

All insurance companies providing the insurance protection set forth above shall have a

minimum A,M. Best rating of A-VII or better. Preferably, the carrier will also be licensed in

the State where the sub-contractor is domiciled. Insurance Addendum 7 L & P2 f Attached4

shall be part of this subcontract

The subcontractor shan be responsible for all loss or damage to the work, including the

sub-contractor's materials delivered to site for incorporation therein and all property issued to

the subcontractor by the Contractor for use in incorporation in the work.

INWY
r4 CONSIDEPATION4 v4 v1L l 6.\

MTMXr
r vr "MEREDE,rr r44 r ~ i ±arvv 1Ailv Cant=torv Vvir + trvr c¿;:cci::cLLQ)v J rv pcy torL ±¤:aidlal4 isa E±-Cent=terI-IJ r

the sum of $ 90,000.00

The final payment of (see above) which the said Contractor will pay to the said Sub-Contractor

30-days after final acceptance by owner provided·the Sub-Contracteeshall have completed his

work to.the fuli satisfacdon of said Contractor, homer and arenitect

IN WITNESS WHEREOF, the parties have hereunto set their hands and seals.

DT MAINTENANCE, LLC SATO CONSTRUCTION CO INC

DBA FLAG WATERPROOFING & RESTORATION CO

Flag Job 16090
Page

4'
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SAIA cocument A107™- 2007

Standard Form of Agreement Between Owner 806 Contractor for a Project of Limited

Scope

AGREEMENT made as of the Twenty-ninth day of June in the year Two Thousand Sixteen
(In words, indicate day, month and year) ADDITIONS AND DELETIONS:

The author of this document has
BETWEEN the Owner: added Information needed for Its
(Name, legal status, address and other information) completion. The author may also

have revised the text of the original
Plaza 400 Owners Corp, AIA standard form. An·Additions end
400 East 56th Street Deletions Report that notes added
New York, NY 10022 information as well as revisions to the

standard form text is available from
the author and should be reviewed. A
vertical line In the left margin of this

and theY Contractor: document indicates where the author

(Name, legal status, address and other information)
has added necessary information
and where the author has added to or

Sato Construction, Co., Inc. deleted frain the original AIA text.

D/B/A Flag Waterproofing & Restoration Co. This document has important legal
10-40 Borden Avenue consequences. consultation with an
Long Island City, NY 11101 attorney is encouraged with respect
Telephone Number: 718,784.811 totts completion or modification.
Fax Number: 718.784.8115

for the following Project:
(Name, location and detailed description) ·

Repairs to Plazas, Phase 1
SW Corner
400 East 56th Street

York, NÝ 10022

The Architect:
(Name, legal status, address and other information)

Bone/Levine Architects
561 Broadway, Ño, 8D
New York; NY 10012
Teleph.aneNumber: 212.219.1038
Fax Number: 212.226.8056

The Owner and Contractor agree as follows.

â€”-2007.AIA Docurnent A107™-2007.Copyright©1930. 1951,1958,1961,1963.1900,1B'70,1974,1876,1967,1997and2007byTheAmerican·lnsti1ateofArchitects.Inlt. AII rights reserved, WAlWING; NIs AIhill' Occusnoritit. prraletlett by us copyright cus analIntemallonal Treaties.Unauthoriyef[reproduction Qi
distribution of EnkAIA' Document. or any portion of it, roayresult lu severeciva and cnriunrdprma!tleri.:ssulwiMas }ve-rtalkit Ic.the itiarenunn twin
possible under the law.Th%documentwas producedby AIA softwareat 154591 on 06/29/2016underOrderNo.5444338541_1vitilchexpireson 03/D5/2017,
and Is not tor resale
UserUssr Notes:Nates: ta56481196){6564611951
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1 THE WORK OF THIS CONTRACT
..

2 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

3 CONTRACT SUM

4 PAYMENT

5 DISPUTE RESOLUTION

6 ENUMERATION OF CONTRACT DOCUMENTS

7 GENERAL PROVISIONS

8 OWNER

9 CONTRACTOR
....

10 ARCHITECT

11 SUBCONTRACTORS

12 CONSTRUCTl0N BY OWNER OR BY SEPARATE CONTRACTORS

13 CHANGES IN THE WORK

14 TIME
...

15 PAYMENTS AND COMPLETION

16 PROTECTION OF PERSONS AND PROPERTY

17 INSURANCE & BONDS

18 CORRECTION OF WORK

19 MISCELLANEOUS PROVISIONS

20 TERMINATION OF THE CONTRACT

21 CLAIMS AND plSPUTES

ARTICLE 1 THE WORK OF THIS CONTRACT
The Contractor shall execute the Work described in the Contract Documents, except as specifically indicated in the
Contract Documents to be the responsibility of others.

ARTICLE 2 DATE OF COMMENCEMENT AND SUBSTANTIAL COM PLETION

§ 2.1 The date of commencement of the Work shall be the date of this Agreement unless 6 different date is stated
below or provision is made for the date to be fixed in 6 notice to proceed issued by the Owner.
(insert the date ofcommencement, if it differs from the date of this Agreement or, if applicable, state that the date will
be fixed in a notice to proceed)

August'August I, 2016 or earlier depending on receipt of DoB Permits.

AIA Document A107N - 2007.Copyrkjtu©1936. 1951.195B,1961.1963,1906,1970,1974.1976.1987,1997and2007byTheAmericanIns1ttute.ofArchllects.
Inh. All rights resatved. WARNING;Ihir. AIA'R)AAIA Document Is posec1r.·n.»oc)rir)by U.5. copyright Lawand Intomatforu1Tioalles. th1authonzedreproduction of

dFsinbuton of this.AIA Oxu nant. or any poribn of it, may result in severe i:Jv11aml criminalpen its..vui wathe prersecuted10the nuoJmuni exteni
possible under the law. Thisdocumentwas producedby AIAsoftwareat 15:45:31on 06/29/2016underOrdertio 54443685411whichexpireson03/06/2017
andIs not for resale
Usel.Notes;Usert4otes; (658481195)(858461495)
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for >5'ribs(an(ial

§ 2.2 The Contract Time shall be measured from the date of commencement.

!!
§ 2.3 The Contractor shall achieve Substantial Completion of the entire Work not later than Fifty ( 50 ) working
(Monday ¬ Friday except Holidays) days from the date of commencement, or as follows:
(Insert number ofcalendar days. Alternatively, acalendar date may be used when coordinated with the date of
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the

Portion of Work Substantial Completion Date

, subject to adjustments of this Contract Time as provided in the Contract Documents.
(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for

payments for early completion of the Work.)

ARTICLE 3 CONTRACT SUM

§ 3.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor's performancei of the
Contract. The Contract Sum shall be one of the following:
(Check the appropriate box.)

1 [X 7 Stipulated Sum, in accordance with Section 3.2 below

[ ] Cost of the Work plus the Contractor's Fee, in accordance with Section 3.3 below

{ ) Cost of the Work plus the Contractor's Fee with 3 Guaranteed Maximum Price, in accordance with
Section 3.4 below

(Based an the selection above, complete Secticin 3.2, 3.3 or 14 below)

!!
§ 3.2 The Stipulated Sum shall be One Hundred Eighty-aine husand One Hundred Ninety-two Dollars and 'pro
Cents (S l 89,192.00 ), subject to additions and deductions as provided in the Contract Documents.

3.23 The Stipulated Sum is based upon the following alternates, if any, which are described in the Contract
Documents and are hereby accepted by the Owner.
(State the members or other identification of accepted alternates. if the bidding or proposal documents permit the
Owner to accept other alternates subsequent to the execution of this Agreement, attach a schedule of such other

showing the amount for each and the date when that amount expires.)

| As per FLAG Waterproofing & Restoration Bid Form dated Clarified May 3 1, 2016.

3.2.2 Unit prices, if any:

(ldentify and state the unit price, and state the quantity limitations, ofany, to which the unit price will be applicable)

Item Units and Limitations Price Per Unit ($0.00)
As per FLAG Waterproofing its
Restoration Bid Form dated Clarified May
31, 2016.

§ 3.2.3 Allowances included in the stipulated sum, if any:

(ldennfy allowance and state exclusions, any, from the allowance price)

Item Allowance
None

AIA Document A107™-- 2007.Copydghl©1936.1951,1958.1981,(963. 1906,11t10.1974.1978,1987,1997nnd2007byThe AmericaninslituteofArchilocts.init. All rights roserved.WARNING:Thir.AIA'AthAIA occumerstis prMo:ton try (18. copyrightiaw;ma h-ter:ati.mal.ii Trearjes.upatdhesin-tt reproduction or
detribullon rylthis AIA'rehnIA cocumwnt,of :.n9portfoo of n, may rewit in 1;cvere2:hh and crimm,Hm nanws.and mll be prosoad d to tir maximum extent
possible under the law. This documentwasproducedby AIAsoftwareat 15:4e:31on06/29/2016onderOrderNo.6444338541) whichexpireson D3/05/2017,
andis notfor renale.
UserUserNotes:Notes: 1656461195)f853481195)
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(Paragraphs deleted)
(Table deleted)
(Paragraphs deleted)
(rable deleted)
(Paragraphs deleted)
ARTICLE 4 PAYMENTS

§ 4.1 PROGRESS PAYMENTS

§ 4.1.1 Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for
Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum to the
Contractor as provided below and elsewhere in the Contract Documents.

First Payment: $17,027,28 (10% Contract Sum Less 10% Retainage) Due.Due for Mobilization upon Contract signing.
Thereafter payments shall be based upon receipt ofspproved Application and Certificate for Payment.

§ 4.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the

month, or as follows:

§ 4.1.3 Provided that an Application for Payment is received by the Architect not later than the Fifth day ofa month,
the Owner shall make payment ofthe certified amount to the Contractor not later than the Fifth day of the following
month. ifen Application for Payment is received by the Architect after the date fixed above, payment shall be made by
the Owner not later than 'thirty ( 30 ) days after the Architect receives the Application for Payment.

(Federal, state or local laws may require payment within a certain period of time)

§ 4.1.4 Retainage, if any, shall be withheld as follows:

!!

10% Retainage shall be withheld from each Application and Certificate for Payment.
Retainage shall be released within thirty (30) days of completion of all punch list items.

§ 4.1.5 Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated
below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located.
(Insert rate of interest agreed upon, if any.)

j] 7.00 % per annum

§ 4.2 FINAL PAYMENT

§ 4.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Contractor when

.1 the Contractor has fully performed the Contract except for the Contractor's responsibility to correct
Work as provided in Section 18.2, and to satisfy other requirements, if any, which extend beyond final

payment;
.2 the contractor has submitted a fina) accounting for the Cost of the Work, where payment is on the basis

of the Cost of the Work with or without a guaranteed maximum price; and
.3 a final Certificate for Payment has been issued by the Architect.

§ 4.2.2 The Owner's final payment to the Contractor shall be made no later than 30 days aner the issuance ofthe
Architect's final Certificate for Payment, or as follows:

ARTICLE 5 DISPUTE RESOLUTION

§ 5.1 BlNDING DISPUTE RESOLUTION
For any claim subject to, but not resolved by, mediation pursuant to Section 21.3, the method of binding dispute
resolution shall be as follows:

lnlt,
AIA DocurnentAiG7™-2007·.CopyfightO i9;ñl. 1951,1958,1961.1963.1086,1970,19r4.1978,1.967,1997and2007byTheAmericanInstituteofArphitects,
All rights reserved, WAl?NltiG, ibis A1A"hlAAIA Document is pater.ied by U.S.copyrigh1 1.awami IrriorrmitonalTrealE•s.Unnull×nitett mptoducton 2.9
dlptribution of this AIRtuh' nor nl. of any porgleno1It may iunuit in wwte <lail and criminal penall.ies.andwill he pmmcnimi lo the n ssnnanl eftent
possible under the law. Thisdocumentwas producedby.AIAsoftwareat 1SM5:31on 06/29/2016underOrderNo54443385411whichexpireson OS/05/20t7
andis notfor resale
UserUssr Notes:Notes: )85848t195)i858481195)
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>Specifications

'

(Check the appmpriate box. Ifthe Owner and Contractor do not select a met1wd of binding dispute resolution below,
or do not subsequently agree in writing to a binding dispute resolution method other than litigation, claims will be
resolved in a court of competent jurisdiction)

[ ] Arbitration pursuant to Section 21 4 of this Agreement

[ X ] Litigation in 8 court of competent jurisdiction

[ ] Other (Spec/fy)

ARTICLE 6 ENUMERATION OF CONTRACT DOCUMENTS

§ 6.1 The Contract Documents are defined in Article 7 and, except for Modifications issued after execution of this
Agreement, are enumerated in the sections below.

§ 6.1.1 The Agreement is this executed AIA Document A107-2007, Standard Form of Agreement Between Owner
and Contractor for 8 Project of Limited Scope.

§ 612 The Supplementary and other Conditions of the Contract:

Document Title Date Pages

§ 613 h Specifications:
(Either list the Specipcations hem or refer to an exhibit attached to this Agreement.)
Project Manual for Repairs to Plazas, Phase 1 dated March 22, 2016 prepared by Bone/Levine Architects

Section Title Date Pages

Division 1 General Requirements 03-22-16
A. Instructions to Bidders 005-010
B. Bid Form 011-016
C. General Requirements 017-026
D. Afternates 027-029
E. Project Close Out 030-032

Division 2 Existing Conditions - N/A 03-22-16

Division 3 Concrete 03-22-16
Section 030000 Congrete 033-039
Section 0321440 Stone Paving 040-045

Division 4 Masonry 03-2246
Section 049000 Masonry Repairs 046-057

Division 5 Metals - N/A 03-22-16

Division 6 Wood and Plastics - N/A 03-22-16

Division 7 Thermal and Moisture Protection 03-22-16
Section 076200 Sheet Metals 058-062
Section 075600 Fluid Applied Waterproofing Membrane 063-093
Section 076500 Flexible Flashing 094-096
Section 076526 Self-Adhering Sheet Flashing 097-100
Section 079200 Joint Sealers 101-106

DMsion 8 Openings - N/A 03-22-16

AIA Docum 11Ai07m - 2007.Copyright01938. 1951.1950,1961,1953.1966.1970,19721,19ŸB,1987.1907and2007byTheAmark'anInsVMeofArchiledis.
Mt. All rights reserved. WARNING:110sAlA' DGconut it protecLmlby U.S.Copyrr91:1Law mid laternanonal treaties LJncUthmizadrüp©dUCtionor

5distrit*ullon ed(his NAD/A' Documpnt.or any punion of lt, my retMt in civil nud criminM penalties, ano will be pmsrecutedM the mmmum U.lem
possibleunderthe taw. Thisdocumentwas producedbyA1Asoftwareat 154531 on 06/29/2016underOrderNo54443385411 whichexpiresan03/06/2017
andis notfor resale.
UserUserNotes:h/oleo; (855481195)(868481196)
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Division 9 Finishes 03-22-16
Section 099000 Painting 107-114

§ 6,i,4 The Drawings:
(Either list the outings here or refer to an exhibit attached to this Agreement.)
Repairs to Plaza Planicrs

Number Title Date
A-001 General Information, Plans 03-22-16
A-002.00 SW Plaza Sections, Details 03-22-16
A-003.00 1" Ave. Stair Modification 03-22-16

§ 6.1.5 The Addenda, if any:

Number Date Pages

Portions of Addenda relating to bidding requirements are not part of the C.ontract Documents unless the bidding
requirements are enumerated in this Article 6.

§ 6,1.6 Additional documents, if any, forming part of the Contract Documents:
.1 Exhibit A, Determin ation of the Cost ofthe Work, if applicable.
.2 AIA Document E201™-2007, Digital Data Protocol Exhibit, if completed, or the following:

.3 Other documents:
(List here any additional documents that are intended to form part of the Contract Docutnents.)

!!

FLAG Waterproofing and Restoration Bid Form dated Clarified lVlay 31, 2016.
Rider dated as of the date hereof annexed hereto and made part hereof.

ARTICLE 7 GENERAL PROVISIONS

§ 7.1 THE CONTRACT DOCUMENTS
The Contract Documents are enumerated in Article 6 and consist of this Agreement (including, if.applicable,
Supplementary and other Conditions of the Contract), Drawings, Specifications, Addenda issued prior to the
execution of this Agreement, other documents listed in this Agreement and Modifications issued after execution of
this Agreement. A Modification is (1)a written amendment to the Contract signed by both parties, (2)a Change Order,
(3) 6 Construction Change Directive or (4) 6 written order for a minor change in the Workissued by the Architect. The
intent ofthe Contract Documents is to include all items necessary for the proper execution and completion of the Work

by the Contractor. The Contract Documents are complementary, and what is required by one shall be as binding as if
required by all; performance by the Contractor shallbe required to the extent consistent with the Contract Documents
and reasonably inferable from them as being necessary to produce the indicated results.

§ 7.2 THE CONTRACT
The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated
agreement between the parties hereto and supersedes prior negotiations, representations or agreements, either written
or oral. The Contract may be amended or modified only by 8 Modification.'Ihe Contract Documents shall·not be
construed to create a contractual relationship of any kind between any persons or entities other than the Owner and the
Contactor.

7.3 THE WORK
The term "Work" means the construction and services required by the Contract Documents, whether completed or

partially completed, and includes all other labor, materials, equipment and services provided or to be provided by the
Contractor to fulfill the Contractor's obligations. The Work may constitute the whole or a part of the Project.
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§ L4INSTRUMENTS OF SERVICE
Instruments of Service arerepresentations, in any medium ofexpression nowknown or later developed, ofthetangible
and intangible creative work performed by the Architect and the Architect's consultants under their respective
professional services agreements. Instruments of Service may include, without limitation, studies, surveys, models,
sketches, drawings, specifications, and other similar materials.

§ 7.5 OWNERSH1P AND USE OF DRAWINGS, SPECIFICATloNS AND OTHER INSTRU1WENTS Of SERVICE

§ 7.51The Architect and the Architect's consultants shall be deemed the authors and owners oftheir respective
Instruments of Service, including the Drawings and Speciiications, and will retain all common law, statutory and other
reserved rights, including copyrights. The Contractor, Subcontractors, Sub-subcontractors, and material or equipment
suppliers shall not own or claim 6 copyright in the Instruments of Service. Submittal or distribution to meet official

regulatory requirements or'or for other purposes in connection with this Project is not to be construed as publication in
derogation.of the Architect's or Architect's consultants' reserved rights.

§ 7;5.2 The Contractor, Subcontractors, Sub-subcontractors and material or equipment suppliers are authorized to use
and reproduce the Instruments of Service provided to them solely and exclusively for execution of the Work, All
copies made under this authorization shall bear the copyright notice, if any, shown on the Instruments of Service. The

Contractor, Subcontractors, Sub-subcontractors, and material or equipment suppliers may not use the Ins.truments of
Service on other projects or for additions to this Project outside the scope of the Work without the specific written
consent of the Owner, Architect and the Architect's consultants.

§ 7.6 TRANSMISSION OF DATA IN DIGITAL FORM
If the parties intend to transmit Instruments of Service or any other information or documentation in digital form, they
shall endeavor to establish necessary protocols governing such transmission, unless otherwise provided in the
Agreement or in the Contract Documents.

ARTICLE 8 0WNER

§ SA INFORMATION AND SERVICES REQUIRED OF THE OWNER

§ 8.13 The Owner shall furnish all necessary surveys and 8 legal description of the site.

§ 84.2 The Contractor shall be entitled torely on the accuracy ofinformation furnished by the Owner but shall
exercise properprecautions relating to the safe performance of the Work.

§ 813 Except for permits and fees that are the responsibility.of the Contractor under the Contract Documents,
including those required under Section 9.6 j , the Owner shall secure and pay for other necessary approvals,
easements, assessments and charges required for the construction, use or occupancy.of permanent structures or for
permanent changes in existing facilities,

§ 8.2 OWNER'S RIGHT TO STOP TNE WORK
Ifthe Contractor fails to correct Work which is not in accordance.with therequirements of the Contract Documents, or

repeatedly fails to carry out the Work in accordance with the Contract Documents, the Owner may issue a written
order to the Contractor to stop the Work, or any portion thereof, until the cause for such order is eliminated however,
the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner to exercise this right for
the benefit of the Contractor or any other person or entity,

§ 8.3 OWNEkS RIGHT TO CARRY OUT THE WORK
lf the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents, and fails
within a tereday period after receipt of written notice from the Owner to commence and continue correction of such
default or neglect with diligence and promptness, the Owner, without prejudice to any other remedy the Owner may
have, may correct such deficiencies and may deduct the reasonable cost thereof, including Owner's expenses and
compensation for the Architect's services made necessary thereby, from the payment then or thereafter due the
Contractor,
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ARTICLE 9 CONTRACTOR

§ 9,1 REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITl0NS BY CONTRACTOR

§ 9.1/1 E.xecution of the Contract by the Contractor is 6 representation that the Contractor has visited the site, become

generally familiar with local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents.

§ 9.1.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the

Work, carefully study and compare the various Contract Documents relative to that portion of the Work, as well as the
information furnished by the Owner pursuant to Section 8.I.1, shall take field measurements of any existing
conditions related to that portion of the Work and shall observe any conditions at the site affecting it, These obligations
are for the purpose of facilitating coordination and construction by the Contractor and are not for the purpose of

discovering errors, omissions, or inconsistencies in the Contract Documents; however, the Contractor shall promptly
report to the Architect any errors, inconsistencies, or omissions discovered by or made known to the Contractor as a
request for information in such form as the Architect may require. It isrecognized that the Contractor'sreview is made
in the Contractor's capacity as a contractor and not as a licensed design professional unless otherwise specifically
provided in the Contract Documents.

§ 9.1.3 The Contractor is notrequired to ascertain that the Contract Documents are in accordance with applicable laws,
ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor shall

promptly report to the Architect any nonconformity discovered by or made known to the Contractor as arequest for
information in such form as the Architect may require.

§ 9.2 SUPERVISION AND CONSTRUCTION PROCEDURES

§ 9.2.1 The Contractor shall supervise arid direct the Work, using the Contractor's best skill and attention. The
Contractor shall be solely responsible for and have control over construction means, methods, techniques, sequences
and procedures, and for coordinating all portions ofthe Work under the Contract, unless the Contract Documents give
other specific instructions concerning these matters.

§ 9.2.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor's employees,
Subcontractors and their agents and employees, and other persons or entities perforniing portions ofthe Work for or on
behalf of the Contractor or any of its Subcontractors.

§ 9.3 LABOR AND MATERIALS

§ 9.3.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other
facilities and services necessary for proper execution and completion ofthe Work whether temporary or permanent
and whether or not incorporated or to be incorporated in the Work.

§ 9.3.2 The Contractor shall enforce strict discipline and good order among the Contractor's employees and other
persons carrying out the Work. The Coritractor shalinot permit employment of unfit persons or persons not skilled in
tasks assigned to them.

§ 9.3;3 The Contractor may make 8 substitution only with the consent of the Owner, after evaluation by the Architect
and in accordance with a Modificatione

9.4 WARRANTY
The Contractor warrants to the Owner and Architect that materials and equipment furnished under the Contract will be
of good quality and new unless the Contract Documents.require or permit otherwise. The Contractor further warrants
that the Work will conform to the requirements of the Contract Documents and will be free from defects, except for
those inherent in the quality of the Work the Contract Documents require or permit. Work, materials, or equipment not

conforming to these requirements may be considered defective. The Contractor's warranty excludes remedy for
damage or defect caused by abuse, alterations to the Work not executed by the Contractor, improper or insufficient

maintenance, improper operation ornormal wear and tear under normal usage

§ 9.5 TAXES
The Contractor shall pay sales, consumer, use and other similar taxes that are legally enacted when bids arereceived or
negotiations concluded, whether or not yet effective or merely scheduled to gointo effect.
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§ 9.6 PERMITS, FEES, NOTICES, AND COMPLlANCE WITH LAWS

§ 9.6.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building
permit as well as other permits, fees, licenses and inspections by government agencies necessary for proper execution
and completion of the Work that are customarily secured after execution of the Contract and legally required at the
time bids are received or negotiations concluded

§ 9.6.2 Th c Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities applicable to performance of the Work. If the Contactor
performs Work knowing it to be contrary to applicable laws, statutes, ordinances, codes, rules and regulations, or
lawful orders ofpublic authorities, the Contractor shall assume appropriateresponsibility for such Work and shall bear
the costs attributable to correction.

§ 9.7 ALLOWANCES
The Contracter shall include in the Contract Sum all allowances stated in the Contract Documents. The Owner shall
select materials and equipment under allowances with reasonable promptness. Allowance amounts shall include the
costs to the Contractor of materials and equipment delivered at the site and all required taxes less applicable trade
discounts. Allowance amounts shall not include the Contractor's costs for unloading and handling at the site, labor,
installation, overhead, and profit.

§ 9.8 CONTRACTOR'S CONSTRUCTION SCHEDULES

§ 9.8.1 The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner's and
Architect's information 6 Contractor's construction schedule for the Work. The schedule shall not exceed time limits
current under the Contract Documents, shall be revised at appropriate intervals as required by the conditions of the
Work and Project, shall be related to the entire Project to the extent required by the Contract Documents, and shall
provide for expeditious and practicable execution of the Work.

§ 9.8.2 The Contractor shall perform the Work in general accordance with the most recent schedule submitted to the
Owner and Architect.

§ 9.9 SUBMITTALS

§ 9.9.1 The Contractor shall review for compliance with the Contract Documents and submit to the Architect Shop
Drawings, Product Data, Samples and similar submittals required by the Contract Documents in coordination with the
Contractor's construction schedule and in such sequence as to allow the Architect reasonable time for review. By
submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents to the Owner and
Architect that the Contractor has (1) reviewed and approved them; (2) determined and verified materials, field
measurements and field construction criteria related thereto, or will do so; and (3) checked and coordinated the
information contained within such submittals with the requirements of the Work and of the Contract Documents. The
Work shall be in accordance with approved submittals.

§ 9.9.2 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents.

§ 930 USE OF SITE
'The Contractor shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes,
rules and regulations, lawful orders of public authorities, and the Contract Documents and shall not unreasonably
encumber the site with materials.or equipment.

§ 9.11 CUTTING AND PATCHING
The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to make its pads
fit together properly.

§ 9.12 CLEANING UP
The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or rubbish
caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste materials,
rubbish, the Contractor's tools, construction equipment, machinery and surplus material from and about the project,
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§ 9 'l3 ROYALTIES, PATENTS AND COPYRIGHTS
The Contractorshall pay all royalties and license fees, The Contractor shall defend suits or claims for infringement of
copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but shall
not be responsible for such defense or loss when a particular design, process or product of a particular manufacturer or
manufacturers is required by the Contract Documents or where the copyright violations are contained in Drawings,
Specifications or other documents prepared by the Owner or Architect, However if the Contractor has reason to
believe that the required design, process or product is an infringement of a copyright or a patent the Contractor shall
be responsible for such loss unless such information is promptly furnished tothe Architect

§ 9.14 ACCESS TO WORK
The Contractor shall provide the Owner and Architect access tothe.Work in preparation and progress wherever
located.

§ 9.i5INDEMN1RCATION

§ 9.15.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner,
Architect, Architect's consultants and agents and employees of any of thee from and against claims, damages losses
and expenses,including but not limited to attorneys'

fees, arising out ofor resulting from performance of the Work,
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to

injury to or destruction oftangible property (other than the Work itself), but only to the extent caused by the negligent
acts or omissions of the Contractor, a Subcontractor; anyone directly or indirectly einployed by them or anyone for
whose acts they may be liable, regardless of whether or not such claim damage, loss or expense is caused in part by 0
party indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce other rights or
obligations of indemnity which would otherwise exist as to a party or person described in this Section 9.15.1.

§ 9 f 5.2 In claims against any person or entity indemnified under this Section 9,15 by an employee of the Contractor,
a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable the

obligation under Section 9.15.1 shall not be limited by 8 limitation on amount or type of damages,
compensation or benefits payable by or for the Contractor or Subcontractor under workers' compensation acts,
disability benefit acts or other employee benefit acts.

ARTICLE 10 ARCHITECT

§ 103 The Architect will provide administration of the Contract and will be an Owners representative during
construction, urd! the date the Architect issues the fmal Certificate for Payment The Architect will have authority to
act on behaRof the Owner only to the extent provided in the Contract Documents, unless otherwise modified in

writing in accordance with other provisions of the Contract,

§ 10.2 The Architect will visit the site at intervals appropriate to the stage of the construction to become generally
familiar with the progress and quality of the portion of the Work completed, and to determine in general, if the Work
observed is being performed in a manner indicating that the Wqrk, when fully completed, will be in accordance with
the Contract Docurnents. However, the Architect will not be required to make exhaustive or continuous onysite
inspections to check the quality or quantity of the Work, The Architect will not have control over, charge of, or

responsibility for, the construction means, methods, techniques, sequences or procedures, or for safety precautions and
programs in connection with the Work, since these are solely the Contractor's rights and responsibilities under the
Contract Documents.

§ 10.3 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and

quality of the portion of the Work completed, and report to the Owner (1) known deviations from the Contract
Documents and from the most recent construction schedule submitted by the Contractor, and (2).defects and
deficiencies observed in the Work, The Architect will not be responsible for the Contractor's failure to perform the
Work in accordance with the requirements of the Contract Documents. The Architect will not have control over or
charge of and will not be responsible for acts or omissions of the Contractor Subcontractors, or their agents or

employees, or any other persons or entities performing portions of the Work,

§ 10.4 Based on the Architect s evaluations of the Work and of the Contractor's Applications for Payment, the
Architect will review and certify the amounts due the Contractor and will issue Certificates for Payment in such
amounts,
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§ 10,5 The Architect has authority to reject Work that does not conform to the Contract Documents and.to require
inspection or testing of the Work.

§ 10,6 The Architect will review and approve or take otherappropriate action upon the Contractor's submittals such as

Shop Drawings, Product Data and Samples, but only for the limited purpose of checking for conformance with
information given and the design concept expressed in the Contract Documents;

§ 10.7 The Architect will interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor. The Architect will make initial decisions on
all claims, disputes and other matters in question between the Owner and Contractorbut will not beliable for results of

any interpretations or decisions rendered in good faith.

§ 10.8 The Architect s decisions on matters relating to aesthetic effect will be finaUf consistent with the intent
expressed in the Contract Documents,

§ 103 Duties, responsibilities and limitations of authority of the Architect as set forth in the Contract Documents shall
not be restricted, modified or extended without written consent of the Owner, Contractor and Architect. Consent shall
not be unreasonably withheld.

ARTICLE 11 SUBCONTRACTORS

§ 11.1 A Subcontractor is a person or entity who has 6 direct contract with the Contractor to perform a portion of the
Work at the site.

§ 1L2 Unless otherwise stated in the Contract Documents or the bidding requirements, the Contractor, as soon as
practicable after award of the Contract, shall furnish in writing to the Owner through the Architect the names of the
Subcontractors or suppliers for each ofthe principal portioris of the Work. The Contractor shall not contract with any
Subcontractor or supplier to whom the Owner or Architect has made reasonable written objection within ten days after

of the Contractor's list of Subcontractors and suppliers If the proposed but rejected Subcontractor was

reasonably capable of performing the Work the Contract Sum and Contract Time shall be increased or decreased by
the difference, if any, occasioned by such change and an appropriate Change Order shall be issued before
commencement of the substitute Subcontractor's Work. The Contractor shall not be required to contract with anyone
to whom the Contractor has made reasonable objection,

§ 11.3 Contracts between the Contractor and Subcontractors shall (1) require each Sttbcontractor, to the extent of the
Work to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract Documents,
and to assume toward the Contractor all the obligations and responsibilities including the responsibility for safety of
the Subcontractor's Work, which the Contractor, by the Contract Documents, assumes toward the Owner and

Architect, and (2) allow the Subcontractor the benefit of all rights remedies and redress against the Contractor that the

Contractor, by these Contract Documents, has against the Owner,

ARTICLE 12 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

§ 12.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner's own
forces, and to award separate contracts in connection with other portions of the Project or other construction or
operations on the site under conditions of the contract.identical or substantially similar to these, including those
portions related to insurance and waiver of subrogation. if the Contractor claims that delay or additional cost is
involved because of such action by the Owner, the Contractor shall make such claim as provided in Article 21,

§ 12,2 The Contractor shall afford the Owner and separate contractors reasonable opportunity for introduction and
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the
Contractor's activities with theirs as required by the Contract Documents,

§ 12.3 The Owner shall be reimbursed by the Contractor for costs incwred by the Owner which are payable to a
separate contractor because of delays, improperly timed activities or defective construction of the Contractor, The
Owner shall be responsible to the Contractor for costs incurred by the Contractor because of delays, improperly timed

activities; damage to the Work or defective construction of a separate contractor.
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ARTICLE 13 CHANGES IN THE WORK

§ 13.1 By appropriate lviodification, changes in the Wprk may be accomplished after execution of the Contract. The
Owner, without invalidating the Contract, may order changes in the Work within the general scope of the Contract

consisthig of additions, deletions or other revisions, with the Contract Sum and Contract Time being adjusted

accordingly Such changes in the Work shall be authorized by written Change Order signed by the Owner, Contractor
and Architect, or by written Construction Change Directive signed by the Owner and Architect.

§ 13.2 Adjustments in the Contract Sum and Contract Time resulting frorn a change in the Work shall be determined

by mutual agreement of the parties on in the case of a Construction Change Directive signed only by the Owner and
Architect, by the Contractor's cost of laborematerial, equipment, and reasonable overhead and profit, unless the
parties agree on another method for determining the cost or credit Pending final determination of the total cost of 6
Construction Change Directive, the Contractor may request payment for Work completed pursuant to the Construction
Change Directive. The Architect will make an interim determination of the amount ofpayment due for purposes of

certifying the Contractor's monthly Application for Paynient: When the Owner and Contractor agree on adjustments
to the Contract Sum and Contract Time arising from 6 Construction Change Directive, the Architect will prepare a
Change Order.

§ 13.3 The Architect will have authority to order minor changes in the Work not involving adjustment in the Contract
Sum or extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such changes
shall be effected by written order and shall be binding on the Owner and Contractor, The Contractor shall carry out
such written orders promptly,

§ 13.4 If concealed or unknown physical conditions are encountered at the site that differ materially from those
in the Contract Documents or from those conditions ordinarily found to exist, the Contract Sum.ahd Contract

Tinie shall be equitably adjusted as mutually agreed between the Owner.and Contractor; provided that the Contractor
provides notice to the Owner and Architect promptly and before conditions are disturbed.

ARTICLE 14 TlME

§ 14J Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement
the Contractor confirms that the Contract Time is a reasonable period for performing the Work.

§ 14.2 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion ofthe Work.

§ 14,3 The term "day" as used in the Contract Documents shall mean calendar day unless otherwise specifically
defined.

§ 14.4 The date of Substantial Completion is the date certified by the Architect in accordance with Section 1524.3.

§ 14,5 if the Contractor is delayed at any time in the commencement or progress of the Work by changes ordered in the
Work, by labor disputes, fire, unusual delay in deliveries, abnormal adverse weather conditions not reasonably
anticipatable, unavoidable casualties or any causes beyond the Contractor's control, or by other causes which the
Architect determines may justify delay, then the Contract Time shall be extended by Change Order for such
reasonable time as the Architect may determine, subject to the provisions of Article 21.

ARTICLE 15 PAYMENTS AND COMPLETION

§ 15d APPUCATIONS FOR PAYMENT

§ 15.1.1 Where the Contract is based on 6 Stipulated Sum or the Cost ofthe Work with 6 Guaranteed Maximum Price,
the Contractor shall submit to the Architect, before the first Application for Payment, a schedule of values, allocating
the entire Contract Sum to the various portions ofthe Work, prepared in such form and supported by such data to
substantiate its accuracy as the Architect may require. This schedule, unless objected to by the Architect, shall be used
in reviewing the Contractor's Applications for Payment.

§ 45.1.2 With each Application for Payment where the Contract Sam is based upon the Cost of the Work, or the Cost
of the Work with a Guaranteed Maximum Price, the Contractor shall submit payrolls, petty cash accounts, receipted
invoices or invoices with check vouchers attached, and any other evidence required by the Owner to demonstrate that
cash disbursements already made by the Contractor on account of the Cost of the Work equal or exceed (1) progress
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payments already received by the Contractorcless (2) that portion of those payments attributable to the Contractor's

Fee; plus (3) payroHs for the period covered by the present Application for Payment

§ 15.13 Payments.shall be made on account of materials and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work. If approved in advance by the Owner, payment may similarly be made for
materials and equipment stored, and protected from damage, off the site at a location agreed upon in writing.

§ 15.t4 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner
no later than the time of payment. The Contractor further warrants that upon submittal of an Application for Payment
all Workfor which Certificates for Payment have been previously issued and payments received from the Owner shall,
to the best of the Contractor3s knowledge, in formation and belief, be free and clear of liens, claims, security interests
or other encumbrances adverse to the Owner's interests.

§ 15.2 CERTlFICATES FOR PAYMENT

§ 1511 The Architect will within seven days after receipt of the Contractor's Application for Payment, either issue to
the Owner a Certificate for Payment, with 6 copy to the Contractor, for such amount as the Architect determines is

properly duecor notifythe Contractor and Ovmer in writing of the Architect's reasons for withholding certification in
whole or in part as provided in Section 15.2;3,

§ 1512 Theissuance ofa Certificate for Payment will constitute a representation.by the Architect to the Owner, based
on the Architect's evaluations òfthe Work and the data comprising the Application for Payment, „ that, to the best ofthe
Architect% knowledge, information and.belief, the Work has progressed to the point indicated and that the quality of
the Work is in accordance with the Contract Documents. The foregoing representations are subject to an evaluation of
the Work for conformance with the Contract Documents upon Substantial Completion to results of subsequent tests
and inspections, to correction of minor deviations from the Contract Dócuments prior to completion and to specific
qualifications expressed by the Architect, The issuance of a Certificate for Payment will.further constitute 6

that the Contractor is entitled to payment in the amount certified. However the issuance of a Certificate
for Payment will not be 6 representation thatthe Architect has (1)made exhaustiveer continuous on-site inspections to
check the quality or quantity of the Work, (2) reviewed construction means, methods, techniques, sequences or

procedures, (3) reviewed copies of requisitions received from Subcontractors and materia] suppliers and other data
requested by the Owner tosubstantiate the Contractor's right to payment, or (4) made examination to ascertain how or
for what purpose the Contractor has used money previously paid on account of the Contract Sum

§ 15.2.3 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary
to protect the Owner, if irrthe Architect's opinion the representations to the Owner required by Section 15,2.2 cannot
be made. If the Architect is unable to certify payment it the amountpfthe Application, the Architect will notify the
Contractor and Owner as provided in Section 15,21If the Còntractor and the Architect cannot agree on a revised

amount, the Architect will promptly issue 6 Certificate for Payment for the amount for which the Architect is able to
make such representations to the OwnercThe Architect may also withhold a Certificate for Payment or, because of

subsequently discovered evidence; may nullify the whole or a part of a Certificate for Payment previously issued, to
such extent as may be necessary in the Architect's opinion to protect the Owner from loss for which the Contractor is

responsible, including loss resulting from acts and omissions described in Section 9.2,2, because of
.1 defective Work not remedied;
.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security

acceptable to the Owneris provided by the Contractor;
.3 failure of the Contractor to make payments properly to Subcontractors or for labor, materials or

equipment;
reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;

.5 damage to the Owner or a separate contractor;
,6 reasonable evidence that the Work will not be completed within the Contract T ime and that the unpaid

balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or
.7 repeated failure to carry out the Work in accordance with the Contract Documents.

1514 When the above reasons for withholding certification are removed, certification will be made for amounts

previously withheld.
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§ 15.3 PROGRESS PAYMENTS

§ 1511 The Contractor shall pay each Subcontractor, no later than seven days after receipt of payment, the amount to
which the Subcoñtractor is entitled, reflecting percentages actually retained from payments to the Contractor on
account of the Subcontractor's portion ofthe Work. The Contractor shall, by appropriate agreement with each

Subcontractor, require each Subcontractor to make payments to sub-subcontractors in similar manner

§ 15.3.2 Neither the Owner nor Architect shall have an obligation to pay or see to the payment of money to a
Subcontractor except as may otherwise be required by law.

§ 15.3.3 A Certificate for Payment, a progress payment, or partial or entire use or occupancy ofthe Project by-the
Owner shall not constitute acceptance of Work not in accordance with the Contract Documents.

§ 15.4 SUBSTANTIAL COMPLETION

§ 15.4.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof
is sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the Work
for its intended use.

§ is 4.2 When the Contractor considers that the Work, or a portion thereofwhichihe Owner agrees to accept

separately, is substantially complete, the Contractor shall prepare and submit to the Architect a.comprehensive list of
items to be completed or corrected prior to final payment Failure to include an item on such list does not alter the

responsibility of the Contractor to complete all Work in accordance with the Contract Documents

§ 15.4.3 Upon receipt ofthe Contractor's list, the Architect will make an inspection to determine whether the Work. or
designated portion thereof is substantially complete. When the Architect determines that the Work or designated
portion thereof is substantially complete, the Architect will issue a Certificate of Substantial Completion which shall
establish the date of Substantial Completion, establish responsibilities of the Owner and Contractor for security,
maintenance,heat, utilities, damage to the Work and insurance, and fix the time within which the Contractor shall
finish all items on the list accompanying the Certificate. Warranties required by the Contract Documents shall
commence on the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided
in the Certificate of Substantial Completion.

§ 15.4.4 The Certificate ofSubstantial Completion shall be submitted to the Owner and Contractor for their written
acceptance ofresponsibilities assigned to them in such Certificate; Ujion such acceptance and consent of surety, ifany,
the Owner shall make payment of retainage applying to such Work or designated portion thereof, Such payment shall
be adjusted for Work that is incomplete or not in accordance with the requirements of the Contract Documënts.

§ 15.5 FINAL COMPLETION AND nNAL PAYMENT

§ 15,54 Upon receipt of the Contractor's written notice that the Work is ready for final inspection and acceptance and
upon receipt of 8 final Application for Payment, the Architect will promptly make such inspection and, when the
Architect finds the Work acceptable under the Contract Documents and the Contract fully performed, the Architect
will promptly issue a final Certificate for Payment stating that to the best of the Architect's knowledges information
and belief, and on the basis of the Architect's on-site visits and inspections, the Work has been completed in
accordance with terms and conditions ofthe Contract Documents and that the entire balance found to be due the
Contractor and noted in the final Certificate is due and payable. The Architect?s final Certificate for Payment will
constitute 0 further representation that conditions stated in Section 15,5.2 as precedent to the Contractor's being
entitled to final payment have been fulfilled,

§ 15,5,2 Final payment shalinot become due until the Contractor has delivered to the Owner a complete release of all
liens arising out ofthis Contract or receipts in full coveringall labor, materials and equipment for which 8 lien could be.

filed, or 8 bond satisfactory to the. Owner to indemnify the Owner against such lien. If such lien remains unsatisfied
after payments are made, the Contractor shall refund to the Owner all money that the Owner may be compelled to pay
in discharging such lien, including costs and reasonable attorneys' fees,

§ 15.5.3 The making of final payment shall constitute a waiver of claims by the Owner except those arising fi·om
.1 liens, claims security interests or encumbrances arising out of the Contract and unsettled;
.2 failure of the Work to comply with the requirements of the Contract Documents; or
.3 terms of special warranties required by the Contract Documents.
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§ 1533 Acceptance of final payment by the Contractor, a Subcontractor or material suliplier shall constitute a waiver
of claims by that payee except those previously made in writing and identified by that payee as unsettled at the time of
final Application for Payment.

ARTICLE 16 PROTECTl0N OF PERSONS AND PROPERTY

§ 164 SAFETY PRECAUTIONS AND PROGRAWIS
'1he Contractor shalibe responsiÑe for initiating, maintabling and supervising all safety precautions and programs in
connection with the performance of the Contract. The Contractor shall take reasonable precautions for safety of, and
shall provide reasonable protection to prevent damage, injury or loss to

.1 employees on the Work and other persons who may be affected thereby;

.2 the Work and.materials and equipment to be incorporated therein, whether in storage on or offthe site,
under care, custody or control of the Contractor or the Contractor's Subcontractors or

Sub-subcontractors; and
.3 other property at the site or adjacent thereto,.such as trees, shrubs,.lawns, walks, pavements, roadways,

structures and utilities not designated for removal,feiocation or replacement in the course of
construction.

The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes, rules and
and lawful orders ofpublic authorities bearing on safety ofpersons and property and their protection from

damage, injury or loss. The Contractor shall promptly remedy damage and loss to property caused in whole or in part

by the Contractor, a Subcontretor, a sub-subcontractor, or anyone directly or indirectly employed by any ofthem, or

by anyone for whose acts they may be liable and for which the Contractor is responsible under Sections 16.1.2 and
16 L3, except for damage or loss attributable to acts or omissions of the Owner or Architect or by anyone for whose
acts either ofthem may be liable, and not attributable to the fault or negligence of the Contractor. The foregoing
obligations of the Contractor are in addition to the Contractor's obligations under Section 9.15.

§ 16.2 HAZARDOUS MATERIALS

§ 16.2d The Contractor is responsible for compliance with therequirements of the Contract Documents regarding
hazardous materials, If the Contractor encounters a hazardous material or:substance not addressed in the Contract
Documents, and ifreasonable precautions will be inadequate to prevent foreseeable bodily injury or death to persons

resulting from 8 material or substance, including but not limited to asbestos or polychlorinated biphenyl (PCB),
encomnered on the site by the Contractor; the Contractor shall, upon recognizing the condition, immediately stop
Work in.the affected area and report the condition to the Owner and Architect in writing. When the material or
substance has been rendered harmless, Work in the affected area shall resume upon written agreement ofthe Owner
and Contractor. By Change order, the Contract Time.shall be extended appropriately and the Contract Sum shall be
increased in the amount of the Contractor's reasonable additional costs of shutdown, delay and start-up.

§ 16.2.2 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Contractor,
Subcontractors, Architect; Architect's consultants and agents and employees of any ofthent from and against claims,
damages, losses and expenses, including but not limited to attorneys' fees, arising out ofor resulting from
performance of the Work in the affected area, if in fact, the material or substance presents the risk ofbodifyinjury or
death as described in Section 16:2.1 and has not been rendered harmless, provided that such claim, damage, loss or
expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property
(other than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of
the party seeking indemnity.

§ 16.23 If, without negligence on the part of the Contractors the Contractor is held liable by a government agency for
the cost ofremediation of a hazardous material or substance solely by reason of performing Work as required by the
Contract Documents, the Owner shall indemnify the Contractor for all cost and expense thereby incurred.

ARTICLE 17 INSURANCE AND BONDS

§ 173 The Contractor shall purchase from, and maintain in a company or companies lawfully authorized to do
business in the jurisdiction in which the Project is located, insurance for protection from claims under workers'

compensation acts and other employee benefit acts which are applicable, claims for damages because of bodily injury,
including death, and claims for damages, other than to the Work itself, to property which may arise out of or result
from the Contractor's operations and completed operations under the Contract, whether such operations be by the
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Contractor or by a Subcontractor or anyone directly or indirectly employed by any ofthem. This insurance shall be
written for not less than limits of liability specifi‡d li1the Contract Documents or required by law, whichever coverage
is greater, and shall include contractual liability insurance applicable to the Contractor's obligations under Section
9.15. Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of the

Work, Each policy shall contain a provision that the policy will not be canceled or allowed to expire until at least 30
days' written notice has been given to the Owner. The Contractor shall cause the commercial liability coverage
required by the Contract Documents to include: (.1) the Owner, the Architect and the Aichitect's Consultants as
additional insureds for claims caused in whole or in part by the Contractor's negligenracts or omissions during the
Contractor's operations; and (2) the Owner as an additional insured for claims caused in whole or in part by the
Contractor's negligent acts or omissions during the Contractor's completed operations.

§ 17.2 OWNER'S UAB1UTY INSURANCE
The Owner shall be responsible for purchasing and maintaining the Owner s usual liability insurance.

§ 173 PROPERTY iNSURANCE

§ 17.3.1 Untess otherwise provided, he Owner shall purchase and maintain, in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located, property insurance on an "all1risk" or
equivalent policy form1including builder'srisk,in the amountoftbeinitial Contract Sum; plus thevalue of subsequent
modifications and cost of materials supplied and installed by others, comprising total value for the entire Project at the
site on a replacement cost basis without optional deductiblessSuch property insuranceshall be maintained, unless
otherwise provided in the Contract Documents or otherwise agreed in writing by all persons and entities who are
beneficiaries of such insurance, until final payment has been made as provided in Section 15.5 or until no person or

entity other than the Owner has an insurable interest in the property required by this Section 17.3J to be covered,
whichever is later. This insurance shall include interests of the Owner, the Contractor, Subcontractors and
sub-subcontractors in the Project.

§ 1Ù3.2 The Owner shall file a copy:of each policy with the Contractor before an exposure to loss may occur Each

policy shall contain a provision that the policy will not be canceled or allowed to expire, and that its limits will not be

reduced, until at least 30 days' prior written notice has been given to the Contractor.

§ 17.3.3 The Owner and Contractòr waive all rights against (1) each other and any oftheir subcontractors,
sub-subcontractors, agents and employees, each ofthe other, and (2) the Architect, Architect's consultants, separate
contractors described in Article 12, if any, and any oftheir subcontractors, sub-subcontractors, agents and employees
for damages caused by fire or other causes of loss to the extent covered by property insurance obtained pursuant to
Section 17,3 or other property insurance applicable to the Work, except such rights as they have to proceeds of such
insurance held by the Owner as fiduciary. The Owner or Contractor, as appropriate, shall require of the Architect,
Architect's consultants, separate contractors described in Article 12, if any, and the subcontractors,
sub-subcontractors, agents and employees ofany ofthem, by appropriate agreements, written where legally required
for validity, similar waivers each in favor of other parties enumerated herein. The policies shall provide such waivers
of subrogation by endorsement or otherwise. A waiver of subrogation shall be effective as to a person or entity even
though that person or entity would otherwise have a duty of indemnification contractual or otherwise, did not pay the
insurance premium directly or indirectly, and whether or not the person or entity had an insurable interest in the

property damaged.

§ 17.3.4 A loss insured under the Owner's property insurance shall be adjusted by the Owner as fiduciary and made
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any
applicable mortgagee clause. The Contractor shall pay Subcontractors their just shares of insurance proceeds received

by the Contractor, and by appropriate agreements, written where legally required for validity, shall require
Subcontractors to make payments to their sub-subcontractors in similar manner.

§ 17.4 PERFORNIANCE BOND AND PAYMENT BOND

] § 17.4.1 Contractor shall not procure and provide any bonds.

§ 17.4.2 Contractor shall not procure and provide any bonds.
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ARTICLE 18 CORRECTION OF WORK

§ 18.1 The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the requirements
of the Contract Documents, whether discovered before or after Substantial Completion and whether or not fabricated,
installed or completed. Costs of correctingsuch rejected Work, including additional testing and inspections, the cost of

uncovering and replacement, and compensation for the Architect's services and expenses made necessary thereby,
shall be at the Contractor's expense, unless compensable under Section A.2.7.3 in Exhibit A, Determination of the
Cost of the Work.

§ 18.2 In addition to the Contractor's obligations under Section 9.4, if, within one year after the date of Substantial
Completion of the Work or designated portion thereof or after the date for commencement of warranties established
under Section 15.4.3, or by terms of an applicable special warranty required by the Contract Documents, any of the
Work is found to be not in accordance with therequirements ofthe Contract Documents, the Contractor shall correct it

promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the Contractor
written acceptance of such condition. The Owrter shall give such notice promptly after discovery ofthe condition.

During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor
an opportunity to make the correction, theOwner waives the rights to require correction by the Contractor and to make

claim for breach of warranty.

§ 18.3 If the Contractor fails to correct nonconforming Work within a reasonable time, the Owner may correct it in
accordance with Section 8.3.

§ 18.4 The one-year period for correction of Work shall be extended with respect to portions.of Work first performed
after Substantial Completion by the period of time between Substantial Completion and the actual completion of that
portion of the Work.

§ 18.5 The one-year period for correction of Work shall not be extended by corrective Work performed by the
Contractor pursuant to this Article 18.

ARTICLE 19 MlSCELLANEOUS PROVISIONS

§ 19.1 ASSIGNMENT OF CONTRACT
Neither party to the Contract shall assign the Contract without written consent ofthe other, except that the Owner may,
without consent of the Contractor, assign the Contract to a lender providing construction financing for the Project if
the lender assumes the Owner's rights and obligations under the Contract Documents. The Contractor shall execute all
consents reasonably required to facilitate such assignment.

§ 192 GOVERNING LAW
he Contract shall be governed by the law of the place where the Project is located, except, that if the parties have
selected arbitration as the method of binding dispute resolution, the Federal Arbitration Act shall govern Section 21.4..4,

§ 19.3 TESTS AND INSPECTIONS

Tests, inspections and approvals of portions of the Work required by the Contract Documents or by applicable laws,
statutes, ordinances, codes, rules and regulations or lawful orders of public authorities shall be made at an appropriate
time. Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections and approvals
with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and
shall bear all related costs of tests, inspections and approvals. The Contractor shall give the Architect timely notice of
when and where tests and inspections are to be made so that the Architect may be present for such procedures. The
Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until after bids are
received or negotiations concluded, and (2) tests, inspections or approvals where building codes or applicable laws or
regulations prohibit the Owner from delegating the costs to the Contractor.

§ 19.4 COMMENCEMENT OF STATUTORY LIMITATION PERIOD
The Owner and Contractor shall commence all claims and causes of action, whether in contract, tort, breach of

warranty or otherwise, against the other arising out of or related to the Contract in accordance with the requirements of
the final dispute resolution method selected in the Agreement within the period specified by applicable law. but in any
case not morethan 10 years after the date of Substantial Completion ofthe Work. The Owner and Contractor waive all
claims and causes of action not commenced in.accordance with this Section 19.4.

AtADocument A107 2007.CopyrigN©1e36, 195L 1950.1981.1963,1966.1970.1974.1970.1987.1997and2007by the AtnencaninstituteofArctitects.
Init. All righlu reserved,WARNING ThlL AIA' Documms m protectedby U.S cut Lawami lotornational Treakes.thiautloorind mpmttucur.rnv

<1>~ae.uwontrir l>nn<u!I!Irli<u!ontm. Asa cocummt or soy pacm of it, may rean in mn.cut ~ and criminr=ipensities. and wal heprosecuted to the maxhnumo tem
possible under the lan This documentwas producedbyAIA softwareat 15:4s.31on 06/29/3016underOrderNo.54443385411whichexpireson03/06/2017,
andis notfor resale.
UsesUserhfotes;Notes: (558481195)]66646>>96)

FILED: NEW YORK COUNTY CLERK 06/18/2018 05:47 PM INDEX NO. 154024/2017

NYSCEF DOC. NO. 26 RECEIVED NYSCEF: 06/18/2018



authority,'

ARTICLE 20 TERMINATION OF THE CONTRACT

§ 20.1 TERMINATION BY THE CONTRACTOR
If the Architect fails to certify payment as provided in Section 15.2J for a period of30 days through no fault ofthe

Contractor, or ifthe Owner fails to make payment as provided in Section 4.1.3.3 for a period of30 days, the Contractor
may, upon seven additional days' written notice to the Owner and the Architect, terminate the Contract and recover
from the Owner payment for Work executed,.including reasonable overhead and profit, costs incurred by reason of
such termination, and damages.

§ 20.2 TERMINATl0N BY THE OWNER FOR CAUSE

§ 20.2.1 The Owner may terminate the Contract if the Contractor
.1 repeatedly refuses or fails to supply enough properly skilled workers or proper materials;
.22 fails to make payment to Subcontractors for materials or labor in accordance with the respective

agreements between the Contractor and the Subcontractors;
.3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations or lawful

orders of a public authority; or
.4 otherwise is guilty ofsubstantial breach of a provision of the Contract Documents.

§ 20.2.2 When any of the above reasons exists, the Owner, upon certification by the Architect that sufficient cause
exists to justify such action, may, without prejudice to any other remedy the Owner may have and after giving the
Contractor seven days' written notice, terminate the Contract and take possession of the site and ofall materials,
equipment, tools, and construction equipment and machinery thereon owned by the Contractor and may finish the
Work by whatever reasonable method the Owner may deem expedient Upon request of the Contractor, the Owner
shall furnish to the Contractor 6 detailed accounting ofthe costs incurred by the Owner in finishing the Work.

§ 20.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 20.2.1, the Contractor shall
not be entitled to receive further payment until the Work is finished.

§ 20.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation for
the Architect's services and expenses made necessary thereby, and other damages incurred by the Owner and not

expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid balance,
the Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner, as the case

may be, shall be certified by the Architect, upon application, and this obligation for payment shall survive termination
of the Contract.

§ 20.3 TERMINATION BY THE OWNER FOR CONVENIENCE
The Owner may, at any time, terminate the Contract for the Owner's convenience and without cause. The Contractor
shall be entitled to receive payment for Work executed, and costs incurred by reason of such termination, along with
reasonable overhead and profit on the Work not executed.

ARTICLE 21 CLAlMS AND DISPUTES

§ 21.1 Claims, disputes and other matters in question arising out of or relating to this Contract, including those

alleging an error or omission by the Architect but excluding those arising under Section 16.2, shall bereferred initially
to the Architect for decision. Such matters, except those waived as provided for in Section 2 L8 and Sections 15.5.3
and )5.S.4, shall, after initial decision by the Architect or 30 days after submission of the matter to the Architect, be
subject to mediation as a condition precedent to binding dispute resolution.

§ 212 Ifa claim, dispute or other matter in question relates to or is the subject ofa mechanic's lien, the party asserting
such matter may proceed in accordance with applicable law to comply with the lien notice or filing deadlines.

§ 21.3 The parties shall endeavor to resolve their disputes by mediation which, unless the parties mutually agree

otherwise, shall be administered by the American Arbitration Association in accordance with their Construction

Industry Mediation Procedures in effect on the date of the Agreement, A request for mediation shall be made in

writing, delivered to theother party to this Agreement, and filed with the person or entity administering the mediation.
The request may be made concurrently with the binding dispute resolution but, in such event, mediation shall proceed
in advance ofbinding dispute resolution proceedings, which shall be stayed pending mediation for 8 period of60 days
from the date of filing, unless stayed for 9 longer period by agreement ofthe parties or court order. If an arbitration is
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stayed pursuant to this Section, the parties may nonetheless proceed to the selection of the arbitrator(s) and agree upon
a schedule for later proceedings.

§- 2t4 Ifthe parties have selected arbitration as the method for binding dispute resolution in the Agreement, any claim,
subject to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree.
otherwise shall be administered by the American Arbitration Association, in accordance with the Construction

Industry Arbitration Rules in effect on the date of this Agreement Demand for arbitration shall be made in writing,
delivered to.the other party to the Contract, and filed with the person or entity administering the arbitration. The award
rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon it in accordance with
applicable law in any court having jurisdiction thereof.

§ 2t5 Either party, at its sole discretion, may consolidate an arbitration conducted under this Agreement with any
other arbitration to which it is a party provided that (1) the arbitration agreement governing the other arbitration
permits consolidation; (2) the arbitrations to be consolidated substantially involve common questions of law or fact;
and (3) the arbitrations employ materially similar procedural rules and methods for selecting.arbitrator(s),

§ 2t6 Any party to an arbitration may include by joinder persons or entities substantially involved in 6 common
question of law or fact whose presence is required if complete relief is to be accorded in arbitration provided that the

party sought to be joined consents in writing to such johader. Consent to arbitration involving.involving an additional person or

entity shall not constitute consent to arbitration of a Claim not described in the written Consent.

§ 2t7 The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or entity duly
consented to by parties to the Agreement shall be specifically enforeeable under applicable law in any court having
jurisdiction thereof.

§ 2t8 CLAIMS FOR CONSEQÙENTIAL DAMAGES
The Contractor and Owner waive claims against each other for consequential damages arising out of or relating to this
Contract. This mutual waiver includes

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, fmancing,
· business and reputation, and for loss ofmanagement or employee productivity or of the services ofsuch

persons; and
.2 damages incurred by the Contractor for principal office expenses including the compensation of

personnel stationed there, for losses of financing, business and reputation, and for loss of profit except
anticipated profit arising directly from the Work,

This mutual waiver is applicable, without limitation, to all consequential damages due to either party's termination in
accordance with Article 20. Nothing contained in this Section 21.8 shall be deemed to preclude an award of liquidated

damages, when applicable, in accordance with the requirements of the ContractDocuments.

ARTICLE 22 OTHER CONDITIONS

§ 22,1 Contractor must coordinate access into the building with the designated buildingrepresentative. Working hours
shall be between 8:45 AM and 4:45 PM. The Contractor shall engage only in quiet work between the hours of 8:00
AM and 9:00 AM. No work on weekends or holidays without the Owner's approval If such approval is given, it is the
Contractor's responsibility to acquire necessary permits, with the cost of those permits to be paid for by the Owner

§ 22.2 Contractor's. Insurance Company must submit a Certificate of Insurance naming the following as "Primary
Additional Insured" prior to commencement of work:

A. Plaza 400 Owners Corp. (Certificate Holder)
400 East 56* Street
New York, NY 10022

B. Plaza 400 Owners Corp Directors, Officers, Employees, Agents, Successors and/or Assignees
C. Bone/Levine Architects
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Original Certificates must be submitted to-the Architect.

§ 22;3 Owner is responsible for New York State sales tax unjess if applicable, 8 Certificate of Capital Improvement
Form is submitted to the Contractor by the Owner or the Owner s Management, Tax is not included in the contract
price. The Contractoh their agents, servants and/or employees must advise the Owner and Architect in writing of the
need for any additional Certificates of Capital lipprovements relating to services to be provided or other purchases in
relation to (his construction project Such notice shall be provided at suiticient period of time before the services
and/or purchases are contracted or performed.

§ 22.4The Contractor is required to complete all punch list work within Thirty (30) days ofthe date of substantial
completion as indicated in the contract, If work is not completed within thistime the costs of the.architectural services
required for the administration ofthe work, including punch list items and project close-out shall be the responsibility
of the Contractor and shall be paid directly by the Contractor to the Architect with no additional charge to the Owner.
Final payment tothe Contractor will not bemade until all such accounts are settled, Additional services will be billed

at theArchitect's hourlytate,

§ 22.5 Contractor must submit a schedule for work along with signed contracts and other required documents
Updated schedules must be submitted along with each ACP.

§ 22.6 Contractor shall notify Owner and Architect at least two weeks priorto expiration of insurance and permits and
advise of any impediments regarding renewal.

§ 22.7 Contractor is responsible for posting required permits at the building at all times including maintaining a set of
the DOB approved drawings at the building

§ 22.8 The Contractor does not intend to use any subcontractors, vendors and suppliers in connection with the Work
this Agreement and shall not engage any subcontractor, vendor or supplier without the prior written consent of

Owner in each instance. If Contractor uses any subcontractors, vendors and supplierscContractor will provide Owner
with 8 verified list of subcontractors, vendors and suppliers used or employed in connection with theWork and

written evidence satisfactory to Owner that any indebtedness connected with the Work for which Owner or Owner's

property might be responsible or encumbered has been paid or otherwise satisfied, which written evidence shall
include "Contractor's Affidavit of Payrnent of Debts and Claims" and "Contractor Attidavit Release of Lien"

respectively, and the supporting docuntents mentioned therein, and Contractor shall have delivered to Owner all
required lien waivers; all final drawings, diagrams, legend sheets, instructions and other materials required to be
delivered pursuant to the Specifications; and any and all certificates or permits required by the Specifications and by
any governmental department or agency to indicate the Workhas been completed in accordance with law.

This Agreemententered into as ofthe day and year first written above.

8- g~~
ER (Signature) MMCTOR (signatur

Jacob Dimant, MD, Board President Anthony Colao. Sr. , President
(Printed name and title) (Printed name and title)
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Additions and Deletions Report for
AIA®
AiA Document

A107™
A>of - 2007

This Additions and Deletions Report, as defined on page 1 of the associaled document. reproduces below all text the author has
added to the standard form A)A document in order to cornplete it, aswell as any taxi the author may have added to or deleted from the
original AIA text Added text is shown underlined, Deleted lext is indicated with a horizontal line through the original AIA text.

Note: This Additions and Deletions Report is provided for inforrnation purposes only and is not incorporated into -orconstitute any part
of the associated A{A document. This Additions and Deletions Report and its associated docunient were generated simultaneously by
A1Asoftware at 16:48;10 on 06/29/2014.

PAGE 1

AGREEMENT made as of the Twenty-ninth day of june in the year Two Thousand Sixteen

Plaza 400 Owners Corp.
400 East 56th Street
New York, NY 10022

Sti to Genstruefion, Co, htc.
D/B/A Flag Waterproofine & Restoration Co.
10-40 Bordea Avenue
Lori g Island City NY I 1101
Telephone Number: 718,784.8I 1
Fax Number: 718.784.8115

Repairs to Plazas, Phase1
SW Corner
400 East 56th Street
New York, NY 10022

.-

Bone/Levine Architects
561 Broadway, No, 8I5
New York, NY 10012
Telephone Number: 212.2193038
Fax Nurnber:212.226.8056

PAGE 2

Aup,ust L 2016 or earlier depending on receipt of DoB Permits.

PAGE 3

§ 2.3 The Contractor shall achieve Substantial Completion ofthe entire Work not.later than Fifty ( 50_) working
(Monday - frida except Holidays) days from the date of commencement, or as follows:
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[X_] Stipulated Sum, in accordance with Section 3.2 below

...

§ 32 The Stipulated Sum shall be One 1lundred Eighty-nine-nine-nine Thousand One Hundred Ninety-two Dollars and Zero . .
Cents ($ 189,192.00 ), subject to additions and deductions as provided in the Centract Documents.

...

As per FLAG Waterproofing & Restoration Bid Porm dated Clarified May 31 _2016."01020th.

...

As per FLAO Waterproofing &
Restoration Bid Forn1 dated ClarifiedMay
3..J,2016.

N9De
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PAGE 4

First Payment: $17,027.28 (10% Contract Sum Less 10% Retainage Due for Mobilization upon Contract signin4
Thereafter payments shall be based upon receint of approved Application and Ce¶ificate for Payment.

§ 4.1,3 Provided that an Applicatiortfor Payment is received by the Architect not later than the Filth day of 6 month,
the Owner shall make payment of the certified amount to the Contractor not later than the Fifth day of the following
month. If an Application for Paymentis received by the Architectafterthe date fixed above, paymentshall bemadeby
the Ownernot later than Thirty ( 30 ) days afterthe Architectreceives the Application for Payment.

10% Retainage shall be withheld from each Application and Certi ficate for fayng
R_etainase shall be released within thirty (30) days ol'comoletion of all punch_Jjst items.

...

7,00 ¾ per annum

PAGE 5

[X ] Litigation in a court of competent jurisdiction.

Project Manual forks to Plazas. Phase 1 dated March 22, 20I6 nrecared by Bone/Levine Architects

Division 1 Gener:il Requirements 03-22-16

A,A, Instructions to Bidders 005-010

B Bid Form 011-016 ..
CC General Requirements 017-026

D2 Alternates 027-029
E Project Close Out 030-032

Division 2 Existing Conditions - N/A 03-22-16

Division 3 Concrete 03-22-16
S_ection 030000 Concrete 033-039
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Sectio_n 032]440 Stone Pa_ying 040-045

Division 4 Masonry 03-22-16
Section 049000 Masonry Repairs - 046-057

Division 5 Metals - N/A 03-22-16

Division 6 Wood and Plastics -.N/A 03-22-16

Division 7 Thermal and Moisture Protection 03-22-16
Section 076200 Sheet Metals 058-062
Section 075600 Fluid Applied Watetproofing Membrane .063-093063-093063-093
Section 076500 Flexiblell_ashing 094-094
Section 076526 Self-Adherism She9Lflaslýng 997-100
Section 079200 Joint Sealers 101-106

Division 8 Openings- N/A 0.3-22-I6

Division 9 Finishes 0_3-22-16
Section 099000 Painting 107-114

PAGE 6

Repairs to Play-a Planters

...

A-001 General Information, Plans 03-22-16
A-002.00 SW Plaza Sections, Details 03-22-16
A-003.00 l' Ave. Stair Modification 03-22-16

FLAG Waterproofing and Restoration hid Forni dated Clarifipd May 31, 2016.
Rider dated as of the date hereof.annexed hereto and made part..arf hereof.

PAGE 16

§ 17,4.1 TheOwner-shell-htwe-thetighHo-require-the-C-ea9actor toaerfl:mish be=±-=^ve±.g..".Cr:..> it!±'M..", ;::+ibrw,âñ£ê-el4ei
C M deigshms-er-ising-headerms-slipiesic44n-Ed r pec-i4icany--requial

' ' " '"'-kWhe-C-enteast-©ocairarusln416-CetltF" ea4he-dee-ef-eneeutien-ef-the-Gemraet:Contractor shall not procure and provide any
bonds

. .

§ 17.4.2Uponadjsa.aatheaua requeat-of-mvfpersen-er-eskymppeating-te-be-It-petential-beneNeimpef-bandseaveha paymmef
..'...aGbMgakesLl '.. a! adaing4m+ler--the-Geniraétr:he! Csñt±o:cr-±aM promi,Uy fug.!± :::py~...i ) dh~ bend:orwhau-nuthorize-a

copy49-bo4umished-Contractor shall nót procorcand provide any bonds.
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ARTICLE 22 OTHER CONDITIONS

§ 2M Contractor must coordinatencess into the building with the designated building representative Wurking hours
.shall be between 8:45 AM and 4:45 PM. The Contractor shallengage on{v in quiet work between the hours of k00
AM and 9:00 AM. No work on weekendh or holidays without the Owners approval. Ifsuchtipwrovd is given. it hthe
Contractor's1esponsibility to acquire necessary permits, with the cost of those nermits tobe caid for by the Ownet

Contractor"4 22.2 Contractor'slnsurance Company must submit a Certificate ofinsurance namintthe following as "Primary
Additional Insured" prior to commencement of work:

A. Plaza 400 Owners Coro. (Certificate Holder)
400 East 56* Street
New York/NT 10022

B. Plaza 400 Owners Corn. Directors, Officers, Employees, Agents. Successors and/or Assignees
C. Bone/Levine Architects

Original Certificates must be submitted to the Architect

§ 22.3 Owner is responsible for New York State sales tax unless. if applicable. 3 Certificate of Caoital improvement
Form is submitted to the Contractor by the Owner or the Owner's Management. Tax is not included in the contract
price, The Contractor theirs ants servants and/or employees must advise the Owner and Architect in writing ofthe
need for any additional Certificates of Capital improvements relating to services to be provided or other purchases in
relation to this construction project. Such notice shall be provided at sufficient period.of time before the services
and/or purchases are contracted or performed.

§ 22.4The Contractor is required to complete all punch list work within Thirty (30) days of the date of substantial
completion as indicated in the contract, If work is not completed within this timethe costs of thearchitectural services
required Ibr the adufinistration ortho work, including punch list items and pro ect close-out shall be the responsibility
ofthe Contractor and shall be paid directly by the Contractor tó the Architect with no additional charaé to the Owner.
Final paymenito the Contractor will not be madeuntil all such accounts are settled, Additional services will be billed
at the Architect's hourly rate.

§ 22.5 Contractor must submit a schedule for work along with signed contracts and other reouired documents.
Undated schedules must be submitted along with each ACP,

§ 22.6 Contractor shell notify Owner and Architect at least two weeks prior to expira1ion of insurance and permits and
advise of any impediments regarding renewal

§ 22J Contractor is responsible for poninerequired permits atthe building at all times including maintaining a set of
the DOB approved drawings at the building,

§ 22.8 The Contractor does not intend to use any subcontractors, vendors and suppliers in connection with the Work
under this Agreement and shall not engage any' subcontrhctor, vendor or supplier without the prior written consent of
Owner in each instance. lfContractor uses any subcontractors, vendors and suppliers. Contractor will provide Owner
with it verified list ofsubt·ontractors. vendors and suppliers used or employed in connection with the Work and wrluen
evidence satisÏactory to Owner that any indebtedness connected with the Work for which Owner or Owners property
might be responsible or encumbered has been paid or otherwise satisfied. which written evidence shall include
"Contractor's Affidavit of Paymentof Debts and Claims" and "Contractor s Affidavit Release of Lien"

respectively,
and the supportine documents mentioned therein, and Contractor shall have delivered to Owner an required lien
l»givers'waiverstall final drawings, diagrams, legend sheets, instructions and other materialsrequired to be delivered pursuant
to the Specifientions; and any and all certificates or permits required by the Specificalions and by any covernniental
department ore snc to indicate the Work has been completed in accordance with law.

PAGE 20

.fkfcobJacob Dimant MD Board Presitlent Anthony Colao. Sr. , President
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Certificationof Document's Authenticity
AIA® Document D401™ - 2003

I, , hereby certify, to the best of my knowledge, information and belief, that I created the attached final document
with its associated Additions and Deletions Report and this certification at 15:45:31 on 06/29/2016

under Order No. 5444338541_1 from AIA Contract Documents software and that in preparing the attached final
document 1 made no changes to the original text of AIA® DocumentAl07™ - 2007, Standard Form of Agreement
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(" Owner"

(" Contractor"

"Project"56

of'

RIDER TO AGREElv1ENT

BETWEEN
PLAZA 400 OWNERS CORP. , AS "OWNER"

AND
SATO CONSTRUCTION CO,3 INC., AS "CONTRACTOR"

This Rider amends and forms a part of that certain Agreement dated as of June 29, 2016

by and between Plaza 400 Owners Corp. ("Owner"). and Sato Construction Coo Inc

("Contractor") for the repair project of the Plazas, Phase I, SW Corner for the building loóated at

400 Bast
56*

Street, New York, NY (the "Project"): This Rider amends the Standard orm of

Agreement Between Owner and Contractor for
f'

a Project of Limited Scope (AIA Form A107-

2007), whichis referred to as the "Agreement." To the extent that the Rider is inconsistent with

the Agreement, the provisions of this Rider shall govern. Words and phrases defined in the

Agreement have the same meanings in this Rider unless otherwise specified,

THE OWNER AND TH.E CONTRACTOR AGREE AS FOLLOWS:

ARTICLE 1

THE CONTRACT DOCUMENTS

1.01 In the event there is any conflict or inconsistency between the terms of this

Agreement and/or Contract Documents, Architect shall be asked for written clarification and the

Architect's and Owner's determination shan be final and binding on the parties hereto. Work

shown on one document/drawing but not on others shall be included in this Agreement as if

shown in all such places,

LO2 Contractor has reviewed and is fully familiar with the Contract Documents and

fully understands the design intent shown therein.

ARTICLE 2

THE WORK

2.01 The Contractor shall perform all the Work required by the Contract Documents

for the completion of the Project in a good and workmanlike manner in strict conformance with

the Contract Documents (hereafter referred to as the "Work")."Work"

2.02 Any work required, which is not included in the Contract Documents shall be

considered Extra Work. If the Contractor claims that any instructions, orders, or directions of the

Architect or the Owner involve Extra Work for which the Contractor may claim additional

compensation the Contractor shall, within five (5) days after the receipt of such instructions,
orders or directions and, in any event, before proceeding to execute the work, file with the

Architect written notice of its intention to make a claim for extra compensation stating in such

notice the amount of such extra compensation and the character of the work which Contractor

deems .shouldshould be treated as Extra Work and its reasons therefore. The Contractor shall also

comply with the terms of the Agreement with regard to all Change Orders. The Contractor

shall not be compensated for Extra Work unless a Change Order is completed and executed by
the Architect, Owner and Contractor.

$467 l38<I2 V]
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2.03 Contractor agrees that the question as to whether or not any work is to be

considered Extra Work, or as to whether or not the Contractor is entitled to compensation

therefore, shall be determined by the Architect, Owner and Contractor.

2,04 Contractor shall not use any Subcontractors for the Work without Owner's prior

written consent Prior to the commencement of the Work, Contractor shall provide a list to k

Owner of all Subcontractors, if any, for the Project.

2.05 Notwithstanding anything to the contrary in this Agreement or the Contract

Documents, any claims for changes in the Work or claims for extensions of time must be sent to

the Owner and Architect within twenty-one (21) days after the occurrence of the event giving
rise to such claim or within twenty-one (21) days after Contractor first recognizes (or should

have recognized) the condition giving rise to such claim, whichever is later. Any claim by
Contractor for (a) an adjustment in the Contract Sum for changes in the Work, or (b) for an

increase in the Contract Time, shall be waived if not provided to Architect and Owner in writing
within the time frame of this Section,

ARTICLE 3

COMMENCEMENT AND COMPLETION

3.01 The commencement date of the Work shall be the date provided for in Section 2.1

of the Agreement (the "Commencement Date")
Date" and the Work shall be completed on or before

the date that is fifty (50) working days from the Commencement Date (the "Completion Date"),
Date"

Contractor is to make all efforts to complete the Work as expeditiously as possible, but not later

than the Completion Date Unnecessary interruption in the Work or failure to. supply enough

crews to adequately complete the Work with diligence will permit the Owner to have the right to

seek any redress available under the terms of this Agreement or as are available in law or equity.

342 Subject to Section 6.01. of this Rider, the Work shall be deemed completed upon

full completion of the Work, and any authorized Extra Work, and all debris shall have been
removed from the Project site by the Contractor.

ARTICLE 4

CONTRACT SUM

4 01 The Owner shall pay the Contractor in current funds for the performance of the

Work, subject to additions and deductions by Change Order as provided in the Contract

Documents, Owner shall deliver a. Capital improvement Certificate, if applicable, upon

execution of this Agreement.

4.02 Contractor shall pay all Subcontractors, if any, and shall provide full lien waivers

from each.

4,03 The Contract Sum includes all applicable sales and use taxes, subject to additions

and deductions by Change Order as provided in the Contract Documents.

-2-
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ARTICLE 5

PAYMENTS

5.01 Notwithstanding the foregoing contained in the Agreemerit, all Extra Work shall
be paid in the same manner that payment for the Work is made pursuant to the Agreement.

5.02 Nothing in this Agreement shall be construed to limit Owner's rights respecting

any errors or omissions on the part of Architect.

5.03. The Contract Sum includes the cost of all labor, materials, permits, inspections

and insurance required for the Work. It is expressly understood by the Contractor that the total

cost of the Work to the Owner will in no event exceed the Contract Sum unless Change Orders

are agreed upon by the Owner and executed pursuant to this Agreement Notwithstanding

anything herein to the contrary, Contractor agrees to waive any claim for additional cost or delay
of any kind related to any error or omission in the Contract Documents that reasonably should

have been observed by Contractor prior to commencing the Work.

5.04 The Owner in executing this Agreement has relied upon Contractor's warranty
and representations that it is fully familiar with the patent conditions of the building and the

requirements of all public agencies having jurisdiction thereof.

5.05 Payment may be withheld on account of (i) defective Work not remedied, (ii)
failure of the Contractor to make payments properly to Subcontractors, if any, for labor,
materials or equipment, (iii) reasonable evidence that the Work camíot be completed, (iv)
reasonable evidence that the Work will not be completed on or prior to the Completion.Date

unless extended by mutual agreement of Owner and Contractor and that the unpaid balance

would not be adequate to cover actual damages for the anticipated delay (based upon the

Owner's or Architect's reasonable judgment), or (v) persistent failure to carry out the Work in

accordance with this Agreement

5.06 The Contractor shall provide lien waivers from Contractor and Subcontractors, if

any, as a precondition for the receipt of each payment. Contractor shall hold harmless and

indemnify the Indemnified Parties (as hereinafter defined) from and against all liability, costs

and fees (including reasonable attorneys' and comt costs and fees) relating to all payments made

in which lien waivers were or should have been obtained, whether or not provided.

5.07 Payments received by the Contractor shall be deemed to be held in trust for the

payment of sums due to any Subcontractors, workmen and materialmen for work and materials

supplied or delivered to the Project site.

ARTICLE 6

FINAL PAYMENT .

6.01 Final payment, constituting the entire unpaid balance of the Contract Sum, shall

be paid by the Owner to the Contractor within thirty (30) days after the final completion of the

Work in accordance with the Contract Documents and after all of the following has occurred:

(a) the Contractor has certified to the Owner in writing that all Work and

-3-
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Extra Work has been completed in accordance with the Contract Documents (including the

Specifications) and completion has been confirmed in writing by the Architect;

(b) all inspections, certifications, and approvals of any and all municipal

authorities and governmental agencies having jurisdiction over the Work performed by the

Contractor on the building have been obtained and presented to and approved by the Architect,

including but not limited to certificates from the Departinent of Buildings;

(c) the Contractor has satisfactorily complied with all of the provisions of this

Agreement, completed the Work and Extra Work. in good workmanlike manner and in

compliance with the requirements of applicable governmental authorities and that no defects

have appeared in the Work or the Extra Work;

(d) the Contractor delivers to the Owner an affidavit from Contractor and each

Subcontractor, if any, acknowledging payment in full (relating to the Work and any Extra Work)
and releasing Owner from any liability thereto;

thei'cto,'

(e) all final lien waivers or releases or other satisfactory evidence that upon

of the final payment, the Project will be fully paid for (including those from the

Subcontractors, if any);

(f) the issuance of any contractor's or manufacturer's warranty or guaranty
that is called for under this Agreement, if any;

(g) all damage to the building caused by the Contractor or the Contractor's

agents, employees and/or Subcontractors has been repaired;

(b) all debris has been removed from the Project site;

(i) all punch-list items have been completed; and

(j) all violations with respect to the Work caused by Contractor (or any

Subcontractor) have been resolved and dismissed of record.

ARTICLE 7

PROCEDURE

7.01 Inspections by Contractor: Contractor represents to Owner that the Contractor

has inspected the building, reviewed all pertinent information and conditions, and verified all

dimensions and measurements to Contractor's own satisfaction. The Contractor shall thoroughly
inspect and thereafter review on an ongoing basis the Work herein specified to assure that all

defects in the Work are discovered and repaired pursuant to the Drawings and Specifications and

field conditions. The Contractor shall promptly advise the Owner of any conflicts or unforeseen

conditions which may require alternate, different or Extra Work and/or require modification of

any part of the Drawings and Specifications, and obtain appropriate field directions before

proceeding. Contractor shall verify all locations, dimensions, and spatial relationships contained

in the Drawings and Specifications and any appended drawings or sketches for correctness and

applicability before proceeding.

-4-4
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7.02 Unexpected Conditions: Unforeseen or unforeseeable conditions, or conditions

not previously observed by the Architect and/or the Contractor may arise while the Work is in

progress. Work in connection with such conditions, as and if discovered, shall be subject to field

determination and direction by the Architect; and no Work and/or additional costs are, nor are to

be construed as, authorized by Owner except as per written Change Order signed by
Owner,Architect and Contractor.

7.03 Certificates: Schedule of Work:

(a) The Contractor shall supply a schedule of Work to which Contractor shall

adhere, Such schedule shall conform to the time limitations set forth in paragraph 3.01 above If

the schedule of Work is not. acceptable to Owner, the Owner, Architect and Contractor shall

promptly implement a mutually agreeable schedule.

(b) The Work shall be undertaken at the building only between the hours of

8:00 a.m. to 5:00 p.m., Monday through Friday. Contractor will not be permitted to perform

work which produces unreasonably excessive noise or is otherwise unreasonably disturbing to

building occupants. The Owner shall be the sole arbiter should there be any doubt as to noise

levels which may be disturbing, The Contractor shall not work on the building on legal holidays

or weekends without Owner's prior written consent, and subject to such conditions as Owner

shall require. All overtime or other extra charges incurred in connection with the Work shall be

paid by Contractor unless specifically requested by Owner.

7.04 Storace; 5caffolding: Protectiom

(a) If Owner provides space within the building or courtyard(s) for the storage

of Contractor's materials and tools, Contractor agrees that Owner shall have no obligations or

liability for theft, damage, or loss. Contractor agrees to perform no Work in such space and to

keep such space neat and broom clean and to remove each day an construction debris and

garbage. 5taging areas shall require the Owner's prior consent,

(b) Contractor shall take all steps necessary to protect workers, the public, and

and residents in the building from personal injury or property damage, including, without

limitation, the erection of warning signs and roping off of all areas (including courtyards and

sidewalks) affected by the Work,

(c) Storage of materials in the building will be limited to areas designated by
the Owner. No rubbish accumulation.is permitted. No storage of flammable materials or caustic

chemicals is permitted in the building, Contractor shall leave all portions of the building free of

debris, and these areas shall be broom cleaned at the end of each workday. Damages caused by
Contractor shall be repaired promptly by the Contractor at its sole expense as directed by the

Owner.

(d) The Contractor agrees to cover adequately and fully all common areas of

the building, that are needed for access or are part of the Project site, and to protect them fully
against damage and defacement of any sort; and Contractor shall report any damage which the

Contractor or its employees or agents may have caused to same and restore the same promptly to

their original condition at no charge or cost to Owner.
..

-5-

vl&67 l3862

FILED: NEW YORK COUNTY CLERK 06/18/2018 05:47 PM INDEX NO. 154024/2017

NYSCEF DOC. NO. 26 RECEIVED NYSCEF: 06/18/2018



used.
(e) If sidewalk bridging is to be used and/or is required, sanie shall be

provided, installed and maintained by the Contractor in accordance with the Contract

Documents.

(f) The Contractor shall coordinate with building's personnel in scheduling
the protection of apartments. The Contractor will protect and seal off all apartments in the Work

area as directed by the Owner and shall be responsible for any damage (interior or exterior) as a

result of Contractor's fault; negligence or failure to follow Owner's or Architect's directions.

The Owner or its representatives shall promptly notify the Contractor after its receipt of notice of

such damages.

7.05 Mechanic's±Liens:

(a) Provided Contractor does not have a legitimate claim for non-payment

pursuant to this Agreement, at no time shall Contractor allow or file, or cause to be filed, any
mechanio's or -materialmen's lien against the Owner or the building. In addition, Contractor

shall,shall remove or cause to be removed, either by the payment of money, bonding or otherwise, all
mechanics'

liens improperly filed against Owner by Contractor and/or its Subcontractors arising
under or in connection with this Agreement or the Work being performed hereunder. If

Contractor improperly files a mechanic's lien against the Owner or the property, notwithstanding
all other rights Ovaer may have under this Agreement, Contractor shall be obligated to

reimburse Owner for all costs and expenses (including legal fees) incurred in connection with the

removal ofthe mechanic's lien(s).

(b) Contractor :shall, simultaneously with receipt of each payment and upon

completion of all Work, certify to Owner that it has paid all monies due employees and met all

obligations incurred to its suppliers and/or permitted Subcontractors whose services or materials

are or have been employed or used on or in this Work, and that it has paid all such taxes as may
be due upon such labor and/or materials. Owner shall, before final payment is made, receive

from the Contractor written notarized releases and/or affidavits from Subcontractors releasing
Owner from all. claims with respect to such payments and/or obligations. Contractor hereby
indemnifies and agrees to hold harmless the Indemnified Parties from and against any loss, cost

or expense arising out of any mechanic's lien or claim being filed or made against Owner, its

agents and/or employees or against the building or the land under the building arising out of the

Work or alleged to arise out of the Work. Such indernnity shall include (without limitation)
court cost and attorneys' fees.

7 06 Compliance with Codes:

(a) Notwithstanding anything in the this Agreement or the Contract

Documents which may be or subsequently become a part hereof, Contractor shall at all times

comply with the City of New York Noise Control Code and the Administrative Code of the City
of New York, in its current form, the Building and Construction Code of the City of New York,
the New York City Landmarks Law and all other laws, codes, rules or regulations having

jurisdiction, including without limitation, the Occupational Safety and Health Act, the

Environmental Protection Act and related regulations of the Federal government, Contractor

shall promptly upon becoming aware, advise Owner of any conflict between such laws, codes,

-6-
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rules and regulations and the Contract Documents or this Agreement.

(b) The Contractor shall indemnify and hold harmless the Indemnified Parties

from and against any and all costs and expenses including, but not limited to, fines, penalties,
attorneys' fees and expenses, work stoppages and corrective measures that may result from the

acts or omissions of the Contractor, its Subcontractors, materialmen, agents, employees, and

assigns in failing to comply with the aforesaid laws, rules and regulations or the other safety
requirements set forth herein. The amount of such costs and expenses shall be charged to the

Contractor's account.

7.07 Written Modifications: No modification, addition, deletion, or change of any of

the Specifications or scope of Work herein shall be deemed authorized unless it is in writing
signed by the Owner and the Architect.

7.08 Oualified Employees; Contractor, in bidding upon and contracting for the Work

herein specified, agrees and certifies that he will not employ any person who, because of age,
immigration status, or otherwise, is not permitted by applicable statute and/or regulations to clo

any or all of the Work herein specified.

7.09 Employee Safety: Building Sakty:

(a) Contractor agrees that it is solely responsible and liable for the safety of its

employees, agents, Subcontractors and/or their employees or agents, at all times during the

performance of the Work at the Project site, whether specified herein or not. Any safety related

requirements; suggestions or comments made by or in behalf of Owner, its agents or employees

shall not constitute or be construed to constitute assumption of responsibility or liability for such

safety by the Owner, its agents or employees.

(b) Contractor shall at all times be aware of the building generally, and the

area of Work specifically, may be occupied while work is proceeding and that such premises

may contain resident's personal property. Contractor's employees shall be clearly identifiable.

Owner inay also require each employee of contractor to sign in and to sign out when entering
and leaving the building. Contractor shall advise Owner immediately of any changes in

supervisory personnel designated to work on the Project at the site and Owner shall have the

right to disapprove the change.

7.10 Owner s Agents: Owner hereby notifies Contractor that the owner's
«e«'

resident

manager and employees are not authorized to make any decisions on behalf of Owner, consent to

any changes in the scope of Work, bind Owner in any way or waive any rights of Owner.

7.11 Payments Not Acceptance or Waiver: The payment of any portion of the

Contract Sum shall not be deemed acceptance of the Work or any additional or optional Work or

any part thereof or approval of the manner in which the Wdrk was performed, All payments are

made on account of all Work and any Extra Work to be performed pursuant to this Agreement

are allocated to specific items of Work or Extra Work performed pursuant to this Agreement.

7.]2 Completion of Punch List Items: Notwithstanding the final payment provisions

recited hereinabove in this Agreement, if, on or before the tenth (10th) day prior to the date on

-7-
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which such payment shall be due pursuant to said provisions, Owner shall furnish Contractor

with a so-called "punch list,"
then, Owner shall be entitled to withhold.the final payment until

the punch list items have been completed.

7,13 Permits: Contractor shall be solely responsible for obtaining any required permits

including, without limitation, all building permits, for the Work to be performed and/or

equipment or protection means to be. used or erected. Contractor shall keep such permits valid

and in force throughout the Project period. The costs or charges and fees are included for all

such permits as an integral part of the Contract Sum. Onless otherwise directed, the Contractor

shall be responsible for the filing of Building Notices with the Buildings Department and for the

Certificates of ControlledInspections required pursuant to such Building Notices.

ARTICLE 8

INSURANCE

8.0t Prior to commencement of any Work, and before any materials or equipment are

delivered to the Project site, Contractor (and any subcontractor) must provide insurance of the

types and in not less than the amounts set forth below with a company or companies satisfactory
to the Owner and licensed to do business in the State of New York. All such policies shall name

the Owner, its Board of Directòrs and managing agent and the Architect as additional insureds.

No diminution of the limits of insurance will be permitted. Contractor agrees to maintain such

insurance in force at its expense during the term of this Agreement. All insurance carried by
Contractor must also comply with the General and Supplementary Conditions of this Agreement.

Such insurance shall include:

*WORKER5S COMPENSATION & EMPLOYERS LIABILITY as required by
all applicable Federal, State or other laws, including Employers Liability in

accordance with the statutory requirements of the State of New York together

with Disability Benefits insurance required by the State ofNew York.

*COMMERCIAL GENERAL LIABILITY OR COMPREHENSIVE GENERAL
LIABILITY: $1,000,000 combined single limit bodily injury and property
damage per occurrence, with a $2,000,000 aggregate for any single occurrence

with a minimum of $1,000,000 for property damage, If an aggregate limit applies

it shall be solely and fully for the locationwhere the Work is to be performed.

*AUTOMOB1LE LIABILITY: $1,000,000 combined single limit bodily injury
and property damage covering any auto (owned, non-owned and hired).

*UMBRELLA CATASTROPHE LIABILITL In an amount not less than

$10,000,000 and to be in excess of the comprehensive general liability or

commercial general liability, and automobile liability.

If umbrellas are written in more than one company, any layers above the first one shall

follow the form of the Primary Umbrella.

8.02 Prior to the commencement of any Work hereunder, detailed certificates of

_g.
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insurance shall be furnished to the Owner showing that such insurance is in full force and that

premiums due hereunder have been paid. Such certificates shall provide that the said
insurance may not be canceled, terminated or modified without thirty (30) days written prior

notice thereof to the Owner, The Contractor shall promptly furnish the Owner with copies of

any endorsements subsequently issued amending insurance coverage or limits.

8.03 In the event of the failure of the C;ontractor to furnish and maintain such

insurance, the Owner shall have the right at its option at any time (a) to revoke permission to
perform the Work and to deny entry into the building of all workers, except that if such workers

are escorted by a member of the building s staff, they shall be permitted to remove their tools

and supplies, and/or (b) to take out and maintain the said insurance for and in the Owner's name

and the name of the Contractor. The Contractor agrees to pay the cost thereof and to furnish all

necessary information and consents to permit the Owner to take out and maintain such insurance

for the Owner's account. Compliance with the foregoing requirements to carry insurance and

furnish certificates shall not relieve the Contractor from any liability assumed under any
provisions of this Agreement.

8.04 Nothing in this 8ection shall constitute a waiver of or limitation of any other

rights or remedies the Owner may have for consequential damages or otherwise.

8.05 The Contractor agrees not to make any claim against or seek to recover from any
of the Indemnified.Parties for any damage to persons or property by the perils within the scope

of the insurance policies required herein,

8.06 Insurance shall be underwritten by companies having a. rating by Standard &
Poors, Moody's or gneiss of A or better and licensed and authorized to do business in the State of

New York; In the event any insurer selected by Contractor fails to meet such requirements; the

insurer shall be changed within five (5) days after Contractor learns that the insurer does not

meet such requirements. Owner shall have the right to terminate this Agreement if Contractor

changes the insurance without Owner's consent or the insurance terminates forany reason.

8.07 General Aggregate in the General Liability policy shall apply per project, not per

policy

8.08 Liability underwriters shaR agree that Contractor's insurance is primary, and non-

contributory to the insurance taken out by Additional Insureds. This insurance is primary to any
other insurance or self-insurance carried by the Additional insureds whether or not such other

insurance or self-insurance is primary, contributory or excess. This must be referenced on the

Certificate of Insurance.

8.09 Contractor shall agree to waive subrogation against the Additional Insureds under

the General Liability and Worker's Compensation policies. This must be referenced on the

Certificate of insurance.

ARTICLE 9

SUPERVISION

9.01 The Contractor shall supervise and direct the Work, using the Contractor's best

-9
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behalf'

supplies

skill and attention, The Contractor shall be solely responsible for and have control over

construction means, methods, techniques, sequences and procedures and for coordinating all
portions of the Work under this Agreement,

9.02 The Contractor shall enforce good order among the Contractor's employees and

other persons carrying out this Agreement.

9.03 The Contractor shall give all notices and comply with all applicable laws,

ordinances, rules, regulations and lawful orders of any public authority bearing on the safety of

persons or property or their protection from damage, injury or loss.

9,04 Contractor shall be solely responsible at all times for safeguarding and securing
the building against damage, accidents or injury of any kind in connection with the Work to be

performed under the Drawings and Specifications, Such responsibility shall include, but shall

not be limited to securing all openings, incomplete Work, and/or building components or areas
against damage, reasonably foreseeable contingency of leakage of water or dust infiltration into

the interior of the building, both during the work day as well as while the building is unattended

by Contractor and during offhours and on weekends or holidays.

9.05 The Contractor shall erect and maintain, as required by existing conditions and

progress of the Work, all reasonable safeguards for safety and protection, including posting
danger and/or cautionary signs and other warnings against hazards promulgating safety
regulations and notifying owners and users of adjacent facilities and utilities.

9.06 The Contractor shall promptly remedy all damage or loss to any property caused

in whole or in part by Contractor or, any Subcontractor, or anyone directly or indirectly
employed by any of them,.or by anyone for whose acts any of them may be liable and for which

the Contractor is responsible.

ARTICLE 10

WARRANTIES

10 01 All materials and equipment shall be as required by the Contract Documents and

shall be new and of acceptable quality and condition. Unless elsewhere specified herein, the

Contractor guarantees all workmanship and materials provided by or on behalf of Contractor

relating to same to be merchantable and free from latent and other defects for the period of time

as provided in the Contract Documents, to commence from date of final completion as

determined by the Architect. If it is defective in any respect, Contractor warrants that Contractor

shall, at its own expense, repair or replace any and all equipment, parts or structure (including
material and labor) promptly after notification by the Owner or its representative, but in all

events within forty-eight hours of such notice (or sooner in the event of an emergency), subject

to governmental approval. Contractor shall assign to the Owner any manufacturer's warranty,

10.02 No material, supplies, or equipment for the Work shall be purchased by the

Contractor subject to any chattel mortgage or under a conditional sale or other agreement by
which an interest therein or in any part thereof is retained by the seller or supplier of such

.supplies or equipment. The Contractor warrants good title to all materials, supplies,
and equipment installed or incorporated in the Work and agrees upon completion of all Work to

-10-
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deliver the premises, together with all improvements and appurtenances constructed or placed

thereon by him, to the Owner free from any claims, liens, or charges, and further agrees that

neither Contractor nor any person, finn or entity furnishing any material or labor for any Work

covered by this Agreement shall have any right to lien the premises or any improvements or

appurtenances thereon, The Contractor shall only use new material and material in first class.

condition. No action taken by the Contractor shall adversely affect any manufacturer's warranty
and no action taken by anyone authorized or engaged by Contractor shall adversely affect any
contractor's warranty.

10.03 The Contractor shall not at any time suffer or permit any lien, attachment, or other

encumbrance under the laws of New Yùrk by any persons whomsoever to remain on file against

any money due or to become due for any Work done by Contractor or materials furnished under

this Agreernent or by reason of any other claim or demand against the Contractor. Such lien,

attachment, or other encumbrance until it is removed shall preclude any payment due froin

Owner to Contractor and any and all claims or demands for any payment under and by virtue of

this Agreement up to the amount of such claim, demand or lien plus fifteen (15%) percent.

I0.04 The Contractor shall provide and pay for labor, materials, equipment, tools,
construction equipment and machinery, and other facilities and services necessary for the proper

execution and completion of the Work.

10 05 Contractor represents and warrants that neither Contractor, nor any officer, agent,
employee or representative of Contractor, has made or agreed to make any payment or delivered

any other consideration to receive the contract to do the Work. This representation shall survive

the completion or termination of this Agreement. In the event it is subsequently determined by a
of'

court of competent jurisdiction that Contractor did make or agree to. make a payment or deliver

other consideration to receive this Agreement, Contraetor shall return to Owner any payment

Contractor has received from Owner or on Owner's behalf under this Agreement and Contractor

shall forfeit the right to receive any future payment from or on behalf of the Owner.

ARTICLE 11

CLEANING UP AND REPAIR

1L01 Contractor shall leave all work areas clean and free of any garbage or debris or

materials, whether used or new, upon completion of the Work. During the period while Work is

ongoing, Contractor shall remove all debris from all interior parts of the building on a daily basis

pursuant to the direction of Owner. Removal of debris shall be such as not to be detrimental to

tenants or occupants, Emergency exits, doorways and halls shall not be obstructed at any time.

Hazardous or flammable materials shall not be stored or accumulated at any time, except during
periods of actual use, andthen only if appropriate or required safeguards are employed, including
but not limited to the use of appropriate containers, fire extinguishers and like safety measures,
and upon the prior written notice to and consent of Ovmer. During such periods of time that

flammable material is stored in the building the building's superintendent shall be advised and

provided weekly with a written inventory of the flammable material stored at the building.

11 02 Contractor shall provide appropriate containers for the accumulation of

construction debris, and shall cause same to be removed or emptied, all in accordance with all

-11-
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of'

requirements of government bodies having jurisdiction and/or other requirements. Contractor

shall obtain all permits and pay all fees incident to the use of such containers and/or arrange for

disposal of construction debris, and it shall hold harmless the Indemnified Parties from and

against all proceedings, or fines which may result from the accumulation, storage, and/or

disposal of construction debris.

11.03 If a dispute arises between the Contractor and separate contractors as to their

responsibility for cleaning up, the Owner may clean up and charge the cost thereof to the

contractors responsible therefore.

ARTICLE 12

INDEMNIFICATION

12.01 To the fullest extent permitted by law, Contractor shall indemnify, defend,
reimburse and hold harmless Owner, Architect, Owner's Board of Directors, officers,

shareholders, residents, occupants and the employees and agents (including Owner's managing .

agent) of any of the above-mentioned parties (collectively the "Indenmified Parties")
Parties"Parties"

from. and

against any and all loss, cost, damage, demand, claim, cause of action, penalty, injury (including

death), liability and/or expense paid or incurred by any of the Indemnified Parties, or asserted

against any of them (including reasonable
attorneys'

fees, court costs and disbursements) caused.

by, arising directly or indirectly out of, or resulting from or related to, in whole or in part: (1) the

Work performed hereunder, (2) Contractor's breach of the Contract Documents and/or this

Agreement and/or (3) the act or omission of Contractor, a Subcontractor or any individual,

partnership, joint venture or corporation (a) directly or indirectly employed by Contractor or a

Subcontractor or (b) for whose acts or omissions Contractor or a Subcontractor may be liable.

The obligations of Contractor under this indemnification shall apply to all matters except those

arising solely from the negligence or willful misconduct of Owner.

12 02 Contractor shall promptly advise Owner in writing of any action, administrative

or legal proceeding or investigation as to which this indemnification may apply, and Contractor,
at Contractor's expense, shall assume on behalf of Owner and conduct with due diligence and in

good faith the defense thereof with counsel satisfactory to Owner; provided, that Owner shall

have the right to be represented therein by advisory counsel of its own selection and at its own

expense; and provided further, that if the defendants in any such action include both Contractor

and Owner, and Owner shall have reasonably concluded that there may be legal defenses

available to it which are different from or additional to, or inconsistent with, those available to

Contractor, Owner shall have the right to select separate counsel to participate in the defense of

such action on its own behalf at Contractor's expense. In the event of failure by Contractor to

fully perform in accordance with this Section, Owner, at its option, and without relieving
Contractor of its obligations hereunder, may so perform, but all costs and expenses so incurred

by Owner in that event shall be reimbursed by Contractor to Owner, together with interest on the

same from the date any such expense was paid by Owner until reimbursed by Contractor, at the

rate of interest provided to be paid on judgments, by the law of the jurisdiction to which the

interpretation of this Agreement is subject.

12.03 In claims against any of the Indemnified Parties by the Contractor or by an

employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them or

-12-I2-
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Notice"

Delays"

anyone for whose acts or omissions they may be liable, the indemnification obligation under this

Article 12 shall not be limited by a limitation on the amount or type of damages, compensation

or benefits payable by or for the Contractor or a Subcontractor under workers' or workmen s

compensation acts, disability benefits acts, or other employee benefit acts.

12.04 The obligations of Contractor under this Section shall survive the completion

expiration, cancellation ortennination of this Agreement.

ARTICLE 13

DELAV

13,01 Notwithstanding anything to the contrary contained in the Agreement:

13.01.1 Contractor shall be entitled to extensions of time for
f'

Excusable

Delays only, subject to compliance with the conditions and requirements of this Section

13.01. Contractor may request an increase in the Contract Time by giving a written

notice to Owner and/or Architect which briefly describes the delay and estimates the

duration of the delay (a "Delay Notice") within twenty one (21) days after Contractor

receives notice or otherwise becomes aware that the Excusable Delay (defined in Section

13.01.4) has commenced or can be expected to commence. A Delay Notice shall specify
in as much detail as reasonably practicable: (a) the date when the delay began; (b) the

cause of delay; (c) the estimated duration of the delay and its effect on the construction

schedule; and (d) actions taken or to be taken by Contractor to mitigate the delay.

Subject to the foregoing if Contractor is entitled to a requested extension of time, Owner

shall issue a Change Order within ten (10) days after receipt of the Delay Notice.(if

timely given under this 5ection) specifying the duration of the permitted extension.

13.01.2 A Delay Notice shall include all documents and other information

then in Contractor's possession which Contractor deems relevant to the request for .

extension. If a delay continues. after the giving of a Delay Notice, Contractor shall keep
Owner reasonably apprised of the status of the matter and shall furnish to Owner any
documents or information available to Contractor as Owner may reasonably request from

time to time.

13.01 3 Contractór shall take appropriate actions within Contractor's

reasonable control to minimize and ameliorate loss of time due to delays. In this

Agreement,
"delay"

means any and every delay, obstruction, hindrance, interference, loss

of productivity, or inefficiency of any kind

13.01.4 "Excusable Delay"
means any delay, obstruction, or interference

in the Work resulting from any cause after the date of the Agreement and before

Substantial Completion if such cause is beyond Contractor's reasonable control and was

not caused by Contractor's error, fault, or negligence.

13 01.5 If acts or omissions of Owner or Architect that constitute an

Excusable Delay cause Contractor to experience Excusable Delays prior to Substantial

Completion (such delays, "Sec. 13.0L5 Delays") exceeding seven (7) days in the

aggregate; and if, by reason of such Sec, 13.01 5 Delays, Contractor incurs additional

-13-
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out-of-pocket costs for labor materials. and/or third-party services which Contractor

would not have incurred but for such Sec. 13.01.5 Delays; and if Contractor has given

Owner Delay Notices within the time specified in Section 13.01.1 describing the acts or

omissions of Owner or Architect which caused the respective Sec. 13.01.5 Delay(s); then

Owner shall reimburse Contractor for the reasonable actual additional direct outrof

pocket costs of labor, materials and/or third-party services incurred by Contractor by
reason of such See, 13.01.5 Delays exceeding seven (7) days in the aggregate. Contractor

agrees that Contractor has experienced no Sec. 13,01.5 Delays prior to the signing of this

Agreement,

13 016 Subject to Section 13,01.5 above, except for extensions of time

under this Article 13: (a) Contractor alone hereby specifically assumes the risk of all

delays in the Work (or the performance thereof) of any kind or duration; and

(b) Contractor agrees to make no claim for damages for delay in the Work (or the

performance thereof) of any kind whatsoever, regardless of cause and agrees that any
such claim shall be compensated for solely by an extension of time to complete

performance of the Work. Contractor shall have no right to rescind or terminate this

Agreement by reason of any delay of any kind or duration whatsoever.

ARTICLE 14

TERMINATION FOR CONVENIENCE

14 01 Notwithstanding anything to the contrary contained herein, and in addition to

Owner!s other termination rights in this Agreement, Owner shall have the right. at any time, to

tenninate this Agreement, at Owner's convenience, without cause and for any reason whatsoever,
upon providing the Contractor with ten (10) days prior written notice, In the event of any such

termination, Owner will pay to Contractor the portion of the Contract Sum properly allocable to

Work duly and properly performed by Contractor prior to the date of such termination , less

the aggregate amount of all payments theretofore made to Contractor and any other sums that

may be due and owing by Contractor to Ownerg This paragraph shall not affect Owner's rights

to terminate this Agreement for cause in accordance with the terms of this Agreement.

ARTICLE 15

GENERAL PROVISIONS

IS.01 Notwithstanding anything to the contrary in the Contract Documents, no disputes

under the Contract Documents shall be submitted to arbitration or mediation, Any references to

mediation or arbitration in the Contract Documents are deemed deleted.

15.02 The statutory limitations for the bringing of legal proceedings under this

Agreement shall be as established by applicable law.

1S.03 In the event of any legal proceeding between the parties concerning the Contract

Documents (or any matter pertaining to or arising under the Contract Documents) which results

in a determination final beyond appeal, the prevailing party shall be entitled to reimbursement

from the losing party, upon demand, for all fees and costs (including reasonable attorney's fees)
of such legal proceeding paid or incurred by the prevailing party.

-14-
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15,04 Neither this Agreement nor any provision hereof may be changed, waived,
discharged or terminated orally, but only by an instrument in writing signed by the party against

whom enforcement of the change, waiver, discharge or termination is sought.

15.05 This Agreement shall bind and inure to the benefit of the parties hereto, and their

respective successors and assigns.

15..06 This Agreement may be executed in any number of counterparts, and each such

counterpart shall for all purposes be deemed to be an original, and all such counterparts together

constitute but one and the same agreement.

15.07 This Agreement embodies the entire Agreement and understanding between the

parties with respect to the subject matter hereof and supersedes and cancels all prior agreements

and understandings, whether oral or written, relating to the same subject matter hereof.

15.08 This Agreement shall be construed and enforced in accordance with the laws of

the State ofNew York.

OWNER:

PLAZA 400 OWNERS CORP,

ame: Jacob Dimant, MD
Title: Board President

CONTRACTOR:

SATO CONSTRUCTI C

Title:
) g(/

/ j
I
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No.No. 01DR632420901DR6324209

AFFIDAVIT OF SERVICE

MARA MOMMAAS, being duly sworn deposes and says, that deponent is not a party to this

action, is over 18 years of age and resides in the County of Queens, State of New York.

That on the
8*

day of May, 2018, deponent served a true copy of the within:

RESPONSE TO PRELIMINARY CONFERENCE ORDER DATED APRIL 9, 2018

UPON:

GINARTE, GALLARDO, GONZALEZ, & WINOGRAD, LLP

Michael L. Edelman, Esq.

Attorneys for Plaintiff
BRUNOI >%/i 'i& GARCIA'LPI jA \ M Al l.

225 Broadway,
13"'

Floor

New York, New York 10007

at the address(es) designated by said attorney(s) for that purpose by depositing a true copy of same

enclosed in a postage-paid, properly addressed wrapper, VIA U.S. MAIL, in an official depository
under the exclusive care and custody of the United States Postal Service within the State of New
York.

MARA MOMMAAS

Sworn to before me this
85

day of May, 2018.

CHANTEL DRAYTON

NOTARY PUBLIC-STATE OF NEW YORK

NOTARY UBI C Quo ed I B n County

uy comntission Expires May 04, 2019
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