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NYSCEF DOC. NO. 26

RECEI VED NYSCEF:

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
BRUNO GARCIA, Index No: 154024/2617
EFile Case
Plaintiff,
RESPONSE TO
-against- PRELIMINARY CONFERENCE
ORDER DATED APRIL 9, 2018

PLAZA 400 OWNERS CORP. and SATO
CONSTRUCTION CO., INC,,

Defendants.

Defendants PLAZA 400 OWNERS CORP. and SATO CONSTRUCTION CO., INC.,

(hereinafter “answering Defendants™), respond to the Preliminary Conference Order dated April

9,2018 as follows:

8882057.1

Names and addresses of all eyewitnesses or notice witness,

Santiago Olivera
9022 New Krak, apt. 1
North Bergen, NI

Fedetico Strella

61 East 196" Street

Bronx, NY 10468

Ansberto Morales

3915 Bergenline Ave.

Apt5

Union City, NI 07087
Statements of opposing parties.

These answering Defendants are not in possession of any statements of opposing

parties.

06/ 18/ 2018
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3. Photographs.
Please find attached as Exhibit A, copies of all photographs in the possession of |
these answering Defendants.

4, Incident reports.
Please find attached as Exhibit B, a copy of the incident report that is in in the
possession of these answering Defendants.

5. Contracts and other work records.
Please find attached as Exhibit C, copies of any contracts and work records that
are. currently in the possession of these answering Defendants,

PLEASE TAKE NOTICE, that these answering Defendants reserve the right to

supplement and/or amend their responses to these demands up to and including the time of trial.

Dated: New York, New York
May 8, 2018

GOLDBERG SEGALLA, LLP

o Gk 2 G

“Aoseph A. Oliva, Esq.
Aa‘tomeys Jfor Defendants
PLAZA 400 OWNERS CORP, and
SATO CONSTRUCTION CO. INC,
711 3™ Avenue, 19" Floor
New York, New York 10017
P: 646.292.8734 / F: 646. 292.8701
Email: joliva@goldbergsegalla.com

TO: GINARTE, GALLARDO, GONZALEZ, & WINOGRAD, LLP
Michael L. Edelman, Esg.
Attorneys for Plaintiff
BRUNO GARCIA
225 Broadway, 13" Floor
New York, New York 10007
P:212.601.9700

8882057.1
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10/25/2016

"ACEIDENT REPORT 400 e 56 ST, NY

EMPLOYEE: Bruno Garsla

On'Oetoher 25™, around 9: am Bruno was instructed to fix'a tarp above the tool shed. He climg.a wall
next to-the shed.and was standing on a shott ladge protryding frorh the wall. As he pulled the tarp he
sliprand fett down, his shoulder was.hurting so Saritisgothe Job foreman ask him If hé wanted the .
ambulance, He.respondeq ne come with e and we can take ataxl.

They. arrive:at:the Lenox Hill Hospitaland Brunowas thireated. He had and xréy and dactor-said his
shoulderwas dislocated and was place back by the doctet, He was glving regular Tylenol for the pain
and was:send home 3 hoursfater,

 Octevio afid.Darwin picked him and Santiago at the-hospital, Santisgo return to the jobsite-arid Bruno
-was takentothe his house.

Was employgetaken froper prcaution.

Imprayer way of dalng work: émplovee did.net use'ladder and follow safety proeedure to gérform ;
action: He ignoted supervisor direétion on using aladdertoradeh tarp. . =

Witnasses.:: fedrico , ansverto, Sunitiago,

Reference Note;

Brlind Regquested to bessend hotne for two wesks 6f fest, during this time he ask to have DT

Maintenanee pay for the niedical bills and 2.weekslost.of time. Owner agree with him and that he shrall
cortie haek to work enee he récovers,

As time pass by. Bruno was getting medical treattent and theraphy DT maintenance was paying his
weekly'wage, Dactor Visit and theraphy: As perBrtie on his weekly VisTt to the office he sald-he:was
gettingbetter and soon will come back to work. Weask for adoctors.note to seetf he can come back to
waork Working light-duty ag-a flag persen on the jobsité. Henever provided the docters note but hie
agreed to tome hackto workan £1/24/2016 Weschedulé ki te go to a jobsite and:He didn’t showad.
He:sdlihe needed miore thme off, so he schiedulerioratherapy for the week and ask for weekly
payment, We agree and spprove it; Theli he said-fie Was good'to starton Monday 11/28/2016 we
schedule him to a jobsite and e didr't showed, He ask-faranather week and pay for time off, after
picking up his weekly. check-on Saturday 12/03/20186, he agree to return to work on 12/05/2016 and was
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schedule tp & jobslte and he didn’t show to the site: We called him the next day and today 12707/2016
wereceived the call from workers comp that he had put-glaim. Verbal agreement was broken by

employee.
é
|
]
|
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for Subcontracis
Witness this agreement, made 873716 400 EAST 56th STREET Job Nuiuber 1680906

by SATO CONSTRUCTION CO INC PBA FLAG WATERPROOFING & RESTORATION CO
hereinafler ¢alled the Contractor, and DT MAINTENANCE, LLC

herelnafter-calied the Sub-Contractor agrees to furnish at his own expense, all the labor and materials necessary fo do and
nerform m oond and wiorkmantie, tmely mamer all the narrseary installatiinn deserhed ag Tnlnves:

Provide Labor, Material and Equipment to perform the work as per drawing snd specification dated Mareh 22, 2016,
#rom Bone / Levine Architectures.

[Please provide Job # 16090 ou all correspondences, including invoice.

SATO CONSTRUCTION CO INC DBA FLAG WATERPROOFING & RESTORATIONTO
L_n- connechion wath the foregoing bubconiract, the parues hereto mutually agres as foliows:

. The Sub-Contractor shall furnish certificates of workman's compensation, public ltability and property damage inssrance
fcr all eperalions upon signing contract, and agrees to indemmmify and hold harmiess SATO CONSTRUCTION CO INC DBA
FLAG WATERPROOFING & RESTORATION AND OWNER. Find harmiess against all claims for damage to-persons and

property. Said insurance will be evidenced by cettificate filed with in the amounts and Hmits as set forth in the attached
sainple certificate,

A A Al wrdde i on Fieps mlareasd wondomma nbilra medmmas and 1a the el

aaatiwz gnt":::’vf;_—:.:r'{.sx'-i .\f.t‘;\,-r. Moy Ceatira oy qead
Architect.

3. The Sub-Contractor agrees to promptly begin said woik as seon as notified by said contractor and coniplete the above
wark as follows: START WORK IMMEDIATELY AFTER NOTIFICATION AND CONTINUE WITH SUFFICIENT
MEN SO AS NOT TO DELAY THE PROGRESS OF THE JOB, ATTENTION 1S HEREBY DIRECTED TO THE FACT
THAT TIME IS OF THE ESSENCE N THIS CONTRACT, ANY PENALTIES TQ US DUE TO THE IMPROMPTNESS
OF THE'COMPLETION OF YOUR WORK WILL BE DEDUCTED FROM YOUR FINAL PAYMENT,

4, To femain constantly on the job during the progress of his work and bave o competent forenuin, appreved by the
Contractor on the job, and employ sufficient men to compleie the above described work in flie given time and maintain.
continuity of labor force,

5, To make no charges for change order for extras without consent and agreement of the Contractor, and directly lo the
Contractor.

4 Q‘n \ii}rg 'r“-a C\ 'h r'-n‘i - e Fn'! wn 5.;\“11 P ‘Fpl -3 rend w‘.nsna!asﬂ '|.1 ﬂ SR \\nlnfr i\'uz' ~a rw'l n 'H\n s nn hqu ﬂnn f"u\hnnlr,r
ke = - L=

may after giving Torty-cight hours wrmcn n(x%:cc hy fetter {)T ta’lwmm m'nied o the last !\mm n *uldmss of the
Sub-Coentracior, employ help to complete the work and charge the same to the Sub-Contractor account and/or charge
Sisb-Contractor any penalties due 1o their failore 16 complele on given date. I the cost of completing sald work exceeds the
confract price, the Sub-Contraclor herein agrees to reimburse the contracior for amy-sums over and above the contract price,
If the cost of completing the work doees not exceed the contract price, any excess shall be paid to the Sub-Contractor. 1T the
Contractoer is assessed liquidated damages by the owaer for failure (o complete the work og time, aud if the delay has been
caused By the Sub-Contractor herein, the Sub-Contractor agrees to pay the portien of the liquidered damages caused by or
alinbuted to bis 1At 10 compiete s work on time and 18 avcordance with the workimg schedule,

7. This contract shall not be assipned by the Sub-Cenwractor without the permission i writing from the Contractor.,

Page {
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scaffolding, motor vehicles, trailers, gang boxes, Debuis removal and all agsociated costs, etc. provided
by the contractor for the subcontractor to perfonn the work, at the prices listed oa the purchase order
issued by the contractor. Backcharges shall be removed as equipment is returned to the contractor in the
same condition as when issued. Subcontractor shall previde garbage bags, small tools, efc.

9. With resnect to navagranh #3. a 5% cost to the backcharges and naid by the subcontractor to the
contractor fo cover clerical and other costs. All deliveries made by Flag will have a $135 delivery fee,
whether or not materials are part of subeontract or not.

foses

10. To the fujlest extent penmuitied by law, Sub-contractor hereby agrees to indemnify, defend, and
hold harmiess Sato Construction Co, Inc, DBA Flag Waterpmoﬁng & Restoration Company
{Contractor), the-owner, and all other indemitees, together with its-employees, agents, and

[ECTPNY') ERVU-DRIF: EVUUSOVOTUTUNURUNE SPNE RO ) PR o DU SRR IS B U 1 THEF i PO tvrmmmndir sl exnd I mnaien s oF
LACARAINAL LR i l\-fl.ll.vl.ru,l RRA L N ey, unu RN L_tl".b 21 mrtad oy L\rbs_LllL—i NF ALIY dnar Mllll)i\’ ] \4\-{ l‘ t‘b\rﬂl"\!* [EFEL qu\.LA\.li JJ_\J‘\]

representatives, from and against any and ail losses, suits, actions, legal or administrative
procegdings, claims, demands, damages, liabilities, interest Tegal fees, costs, and expenses of
whatsoever kind or nature whether arising before or after completion of the work hereunder and in
any manner directly or indirectly cansed, occasioned or confributed to in whale or in part, by
reason of any action, omission, fault, or negligence whether active or passive of sub-contractor, or
of anvone acting wnder its. direction or control or ow s behalf i connection with or incidents to
the performance of this contract and cxcluding enly the lability ereated by Contractor's

The Sub-contractor shall provide, mainfain, and pay for the following insarance, which shall be
placed with such insurance company or companies and in such form as may be acceptable to the
Contractor:

Coammerciad Geserad § iahAtty Inurasee written v an "nocsrresier ! hasis p.mrﬁnfing the
Sub-Contractor, their respective servants, agents, or cmployecs against damages arising from
bodily injury (including death) and from claims for property damage which may arise directly
or indirectly out of the operations of the Sub-Contractor, their subcontractors, servants, agents,
or employees under this Confract. Such insurance shall be for an amount acceptable to the
Coutractor and hall in any event be not less than $1,000,000 per occurrence/$2,000,000
general aggregate. Separate $1,000;000 per occurrence/$2,000.000 aggregate shall apply to
product/completed operations. Coverage's shail apply on a PRIMARY AND
NON-CONTRIBUTORY BASIS.

The policy of insurance shall cover: all liability arising out of products whether manufactured
or supplied by the Sub-Contractor; completed operations via gen CG20-10 (11/85 addition or
squivalent); personal iujury; Broad Form Property Damage including all-explosions, collapse,
RPN, SRR (R JURED. T TR, - U SR S PRI gy Sy S B T2 1T R R A v P

CERIAT tataties fof Vunu lauw;ug,‘ uauv;. L R LY AT RC TR VY] .,i, Ll B3Il it ) LS b Wy v

sub-cantvacior ander and applicable to fhis Contract {contractual liability) and shall include the
Confractor gs an additional insured; coverage for completed operations st remain in force
for two years after Total Performance of all work and shall have an A.M. best rating of A-VTI
or better. Business Automobile Liability Insurance on the sub-contractor's owned, non-owned,
and hired vehicles, protecting the subcontractor and the Contractor against damages arising
from bodily infurv (incheding death) and from claims for property damage arising ont of their
use on the operations of the sub-contractors or of agents under this contraet.

FLAGJOB 16090 Page 2
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$1,000,000 inchistve.of any epe-accident. -

AN

Sub-Contractor shall maintain Worker's Compensation and Employer's Liability insurance with statutory
limits, worker's compensation and short-term disability issurance with no less than statutory limits'
required by the state in which the work is performed.
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Contractor, and owner. Prior to cominencing the work and prior to recetving paynent on Substantial and
Total Performance of the work, the sub-contractor shall provide evidence of compliance with the
requirements of the State of the place of the work with respect to workers' compensation insurance
nichuding payments due thereafter.

Sub-Contracter-shall-maintain-Commercial Umbrella-or Excess Llablhty Wlth -an-eceurrence limit-of

1o less han 33,000,000 wilh such soverage being excess over pramary GL, AWO and Bmpivyers
Liahihity.

Al insurance policies shall be obtained by the sub-contractor and shall be agreed upon by the Contractor
prior to the commencement of the work. During the term of the agreement, the sub-contractor must
pmmpﬂy produce on demand of Contractor evidence of the required insurance coverage and payment of

premiums thereon uniess Contractor. assumes responsibility. for,paymf:nt of such. pmmzum Inotso.
—iveFirmad b (“-..-u- ohe IZ ¥7 %, e -L -~
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sub-contractor, and ro- chan,e and deduct the cost thereof from the within price, bat Cenniactor shall not be
under any obligation to do so.

The Contractor and owner shail be named additional insured on the Commercial General Liability and
Business Automobile Liability policies. The Contractor is to receive 30 days’ notice of cancellation or
non-renewal of coverage.and/or.changes in limits of coverage, additional insured.status for ongoing.and.

PIOTUNUENES, P PN I Cpeney b e e e L AN f\ FIR IR YF Lk o Qe % be u»-r- P e T Ta ey Thg it RS
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required 1o name all ofthe additional insured on their insarance.

0N Hpupt ro bt e J—. 'H L(.’.
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The sub-coniractor shall secure, pay Yor, and maintain whatever insurance they may deem necessary for
protection against loss of owned or rented capital equipment and tools, inchiding any tools owned by
mechanics, any tools, equipment, staging, towers, and forms owned or rented by their subcontractors or
.agents under this .Contract.. The. mquiremcnt to.secure.and.maintain such.insuraunce.is solely for the.benefit

P A o A {vim T e T"'u T...- P e B T L ST S S

Sy wiameasnan man £ wmrevarm Trmtin Wby mrrdes Toenca i
A AAERS LA e iE T L s Lt
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of coverage shall not obligare the Contractor, the Engineer, ok their agents and employees-for any losses or

owned or rented equipment. If the sub-contractor secures such inswrance, the. insurance policy shall include
a waiver of subrogation as follows:

"1t is agreed that in no event shall this insurance company have any right to recovery
against-the Contractor-and/or-the Engineer.”

The sub-coniractor agrees o cooperate fully with the insurance company or companies in carying out the
provisions and conditions of all policies applicable to work to be done, as well as all rales and
recommendations of such coimpany or corpanies in regard to accident prevention, reports, and audits,
The sub-contractor further agrees that siotice of every accident will be reported immediately to the
Contractor, and also to such insurance.compauy or companies.

Flag Job 16090 Page 3.
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or permit the further subcontractor of any part thereof, without prior rotice to the Contractor,
and only with the written consent of the Contractor. If the Contractor consents to such
subcontracting or further subcontractor, then évery such contract or subcontract shall contain
complete provisions identical to paragraphs included hierein for the benefit, protection, and
indemnification of the Contractor, and the Enginger.

= Commactor shal be frpdinhod Imomedinesle ofior e syrention o oooh sk ootrast itk
POV N S R LW R W R PR TS W WL RN Y W PL P, WY llxuiluul\b\-uiJ L RN R W u}v\uvuuau..la MY wrldir Bl ORISR sl babi s i‘i,}, A

a certificalion of the contractor issuing the contrac! that such clauses are continued in the
contract.

All insurance companies providing the insurance protection set forth above shall have a
minimum A M. Best rating of A~VII or better. Preferably, the carrier will also be licensed in
the State where the sub-contractor is dmniciled. Insurance Addendum P1 & P2 (Attachedy
shall be part of this subcontract. '

The subcontractor shall be responsible for all loss or damage to the work, meluding the
sub-contractor's materials delivered to site for incorporation therein and all property issued to
the subcontractor by the Contractor for use in incorporation in the work.

TR SARTOYTNDTY & FTYNT VITEITD TOAT b .,
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thesumof §  90,000.00
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The final payment of (see above) which the said Contvactor will pay to the said Sub-Contractor
30-days after final acceptance by ewner provided-the Sub-Contractor-shall-have completed-his
WOTK 10 the Tull sausiacon of said COnractor, Uwrer and AFChITeCt,

IN WITNESS WHEREOF, the parties have hereunto set their hands and seals.

BT MATNTENANCE, LLC SATO CONSTRUCTION CO INC
DBA FLAG WATERPROOFING & RESTORATION CO

L N A Lt e prrevtzye
ol A M SRS A EDASSASSASAAS

Flag Job 16090 Page 4



NYSCEF DOC. NO 26 ' v ’ ‘ : ' RECEI VED NYSCEF: 06/18/2018
;
Sorme » |
e - I
. e i
o AREBIWIE: _ & '
i REPLAGE EXISTING SLAR WITH NEW ' H
) ! . CONERETE SLAS REINFORCED WiTH &
1 - .gi WM. EPOXY COATED, INETALLOVER  § &1
ol ‘BITUTHENE SIDEWALK GRADE, 3 &
=== o it b e, 1 "
i " %i&ﬁg RECEME WATERPROOF MEMBRANE. \\ {
b . SELF-LEVELING SEALANT AND |
JOINT FILLER
ALTERNATE COPING TYPE R AEINFORCE CORNERS Wi EPOXY ' 1~ RESTORE EDGE OF
X f "COATED & 16" 0.C.. ¥ LG, , EMBED
COPING & (AT VE! IHTO EXIETING CONCHETE, | | BIDEAALICSLAB AS
Y " -~ - [
PUBLIC PLAZA EXISTING SIDEWALK
- = | TO HEMAIN 1
INSTALL NEW CAST STONE -~ =, 4PE#"VIE o -~ COPING TYPE A ’ . ‘ :
COPING AS FER APPROVED \ : i . ‘ ;
SAMPLE. FASTENWITHB.S, 1= Ne = m —r - I i i
THAEADED ROL ANCHORE. - - i e : - =
FLASH AT Al PENET RATIONS, : i J N g )
‘ B2 i pod e : " .
N, b v 1 - i e - .
o . - : = : el Fr"wﬂ_ [ E 2t .
+ THEGUEH WALL FLASHING T AN S ? i ' .
i /\\d«*ﬁgz«}é@\{fﬁ'ﬁﬁ Wy i g B
| ) af/-?»*f;’/‘\-\’-/\\»ﬁ\/- Sl i g -
| RECONSTRUCT BRIGKWORK s A s 1 S e
BRICK SIZE. COLOR AND W\ FLANTER PSRN _ SRINS R
BONDTO MATGH EXISTING 4’/\(/7{,//\4,” G5 R T . R A
- | PSS SN e b v
O NSTALLS.S, viAK TRUSS QRN G e EXISTING LIGHY WEIGHT *_ -
Bl AEINE & BVERY THREE AN /‘&/\: < INSTALL LIGHT WEGHT CONCRETE NO WORK, = -1 -
g saCK counses RN T NPLACE VLR NFILLCONDITION.
{ ' NN FLANTERS. i .
© INSTALL )¢ 5.8, THRABADED— - » /\_-,r,- [l fEAt T .
V. HODS -G8 0.0, SET & INTO .,7—\% Y : : ¢ .
B LA, Fil.L HOLEE W/ EPQXY ‘;,/\> ﬁ)‘:‘:* i |
%’ NEW B MU FILL SOLID ~ s e 1 N -'5’-"“'4"?‘ o5 .
5 L GRAVELAND FILTER T THERE B o
| ‘FABRIC- BY OTHERS i IRH
"} JNSTALL KEMPER WATERPROOR i
i MEMBRANE, AT i
{ PENGTRATIONS: SEE 481001 i . .
CONNECT NEW AND EXISTING 4 ‘ - 1
WATERPROOFING SYSTEM. i
e e i
TE ] M - - L i . i B :
! | L - ‘l - i "&J‘ -, L
3 e T toe e Ce . i .
LT e T e T JNSTALL DRAINAGE MAT Vi
¥ - et = - e, RRATECYIVE FELT ANC 2* . - . s, -
) S S| Eissieete , RRREE
. EXISTING PAVING AT Lo ; NOTE: ALL NEN CONCRETE | -
e LBVl R (T HORZONTAL DEGK] ANO [_‘roaemm. ) PSI, 6% AE. | R
VARIES, -
/78 SECT. AT PLANTER WALL TO PLAZA 75\ SECTION AT PLANTER WALL TO WALKWAY

W SCALE: 138 = | \A\-ﬂg} SCALR 112 =



NYSCEF DCC. NO. 26

f

__DQ\(‘N\g )

D&

1,49

A

P

RLATA

INSTALL NEW PREGAST CONCRETE COPING .
WASEOTOZ cowpsn FABBIG THROUGH —, ~
WALL FLASMIN ~,

nsconsmuc’r BRICKWORK 8RICK SIZE, \\
COLOR AND BOND TO MATCH EXSTING — ;

INSTALL'S.5. WIRE TAUSS REINF. @ EVERY \::‘

THREE BRICK COUR
INSTALL 125 5.8, THREADED RODS @ 16" 0.0, - e,
SET B° INTO SLAB_FiRL ROLES W/ EPOXY T

INSTALL KEMPER [0R EDUAL APPROVED)

PLANTER

1

ty
S
5
B
:
&

-

/‘/‘

WATERAPROGF MEMBRANE SEE 4- ?.'A-Ml FOR. DTL&

e GRAVEL

NEW 2" S SOLIG PILL

2 RIGID INGULATION —
RAEGLET KEMFEHOLENTOCONGREIE. e ey

'FILTER FABRIE ~—
- L

F LL Wi RESIN & SAND Mix

. . - [

2 v

3

-
L
i
, .
|
I

EXISTING PAVING AT
WALKWAYS, LEVEL
VAR(ES.

SECT. AT PLANTER WALL
72N TO PLAZA

\$002/  SCALE: 112" =10

+NDEX-NO: ~154024/ 2017

RECEI VED NYSCEF:

SIDEWALK

SELF-LEVELING SEALANT
WOINT INFILL

EXISTING SIDEWALK
TO REMAIN

SECTION AT PLANTER WALL

73\ TO SIDEWALK

W SCALE: 1182 = 10"

06/ 18/ 2018



NYSCEF DOC. NO. 26

oo ENDEXCNO. 154024/ 2017
RECEI VED- NYSCEF: 06/ 18/ 2018

REVISONS

AS NQTED

BONE / LEVINE ARCHITECTS
551 BROADWAY Nol 8D NEW YORK, NY 10012
TEL: 212 « 218 - 1038 FAX: 212 - 228 - B0S6

PROUEGT HAME

400 EAST §56TH STREET
SW PLAZA REPAIRS

SW PLAZA ENTAY STAIRS - AXON SKETCH

QRAWING TIZLE

11-08-16

SK-17]

TR RE AFCHIT




e S s v NN 154024 2017

NYSCEF DCﬁ NO. 26

oDy X
o

o

ek R0

z

SIDEWALK
- SLOPE

e Y *
4 (BC) STER

-S_EE;isEG;rl

RECEI VED NYSCEF: 06/ 18/2018

VAT EMMFHUUFING.

INSTALL TEMPORARY CUR
AND COFING (TiLL PHASE

APPR. 1

EXISTINC
TO§

———  EXCAVATE SCILTO ALLOW
INSTALLATION OF PLANTER WALL.
INSTALL WATERPROOF MEMBRANE
ASSEMBLY OVER SLOPED DECK, 1/2¢
per 12" min. DET. 4/A-D02, 4, 5/A-001




“1'NDEX -NO 154024/ 2017
RECEI VED NYSCEF: 06/18/2018

NYSCEF- DOC. NO. 26 sl
— Reinforcement
{ / |
4 E
/
min, 5" r“““'”“'mz- ——————— - =
| | +; New Plaza Wearing Slab |
o e e e e e e o ,
d’// i /-’/}
. e \Naterproofing T
~
\\‘

T i iy s

~ 55th Street Sidewalk Slab

“.—e Remove existing slab

s e 0K

Existing Plaza Slab

BONE / LEVINE ARCHITECTS

561 BROADWAY No. 8D NEW YORK, NY 10012
TEL: 212 - 219 - 1038 FAX: 212 - 226 - 8056

Southwest plaza
400 east 56th Street

| P et s

i
[
i
i
[
1

arg HUTOIE

| . Plaza-sidewalk section

L pinuant TLE

i
E ARCHITEC TS dvih

w3 S T RIS T BOMELEW N



~ TNDEX NO. 15402472017

06/ 18/ 2018

RECEI VED NYSCEF

NO. 26

NYSCEF DCC.

M)
3

. g F'— T s
A LA | ARate
et s T, . um_ wu.
e M

R T

T
T AR wna.

m

-t e BRI B Tl &
e ekt R

.

TS SEOPE BF WoRK
FINCEA 008 408 NUNAEH

.»..i;&b.p.n.ﬁ.,.z.iu.i
. Pt hetig g

[ueiixh

[ iy : 161
g T

el Foara

H
SFILED ANG APPROVED 1|
Azinaziod w

st

_
e o 1
giisenl. |y
Rl

U fhch, Shb LY e RO,

R B P P A o

& whtici e -
S

ARt BN Gt
R TS LREILE
N PAUFFINE 1o PPN v
it Tt
SR Ry )

L 44 SRR -
ik

,,.? .s
ﬁ_.r,\:w«m...naﬂ..i_.ﬂ u

MATGH UINE FOR ACDITIGNAL
WORK SE0PE, PAA ¥2 TD DAOA)
JOB ¥ 722302204,

SEE DRAVING A4-002.00

L

i N Ty
_ Sl
i
PINELAH e,
K.-&. ATKE Ot

i

Tow St pnk
T TR BT
Ltise

s

Sod pxtenidr
™

SECT. AT BLANTER WALL TO.P|
S eas

SECTIDN AT SYAIRC

WL s eeR

LAY

Et=pey

\,m w SECTIGN AT PLANTER WALL YO WALKIWAY
Sl

R N
S ERRRRES

. KEMPERDL DECK MEMBAANE
g

AhV Gutatn i

xR

4
AP

\?
S
ity

ST E g =

m . _TYP. KEMPERDS, WaLL MEMBRANE
e

L A he

R

i GETAR, & SLAB PENETRATION

FENE A e D pnrims e

v an gt Bl
LI L WE G

GEN

)
*
5 Gaemrans el vetim pl oy e s g def St
+

3 Chinfidtidye sy md 1 Saowaqm i £

W R el

O i

ROTES

b etong ok e K e G ] o St e 2
S e ST e R

4 i
T P Ancainion 3 et e AReusembti wris o i+

Y

Eprare gk et
ag
A2 e Pl b iy, al vty

bttty b b et S

» 3 s i i
B Carunh Al W kAR At 5 T (18 pbeicer]
& Cgoent PR ur h

Aewmami

b Larraslp st ciniiy 1R s R BT s T i e

IR W S

a3 el e iy o W

NEapTa e T

f Cierade b ariedd n Byt P S 1 s it w8 Do I e

Bl g L A

DBt s kb T ISR STt SR e

AR g e e I it WAl T G o b S
ey

it e i
pre-toyvigie SRR TR

5 Samand Fad g immt . Ly G Tiondon et Pt

TENAKT PROTECTION 2LAN

TR
t M

B Thg rtarecean nar o SN b ater ® #422

Nerbet msia

-

B e i
Prrsamiwe oy s
e

[t pam v NI T

bt wtpirens o't e,

N A et e e Mo
o GRprmiyY Sy Y

It o8 AF - 2m e, 23, Pt
el arT,

D R i I vedad
B T T

i rene £ oAb Al e b pam i

B LppoeaTomsabe e uh it
gt b
e i . o 510
s Gttt
» . a2
et kar W 1ath gy 44 e td ke
e ot Yo bk e ki i S

L

1 Irhace e et
ke T et B K

30ttt Samelri < b e et d 0Bt £ AN 14 €

e 22 Wity o St

Ay Lot ey
ABBAEVIATED SEOPE OF WORK

P s
£ S
Rty

Becup i, N b, B L

e H b
LIET OF BAANING
(Rl R e o G H
" A
TRMCTD | 7 e Sk
G e gy LU ETAN
e P [T
Sl ASLEE
e
o TR T g
iusin ks ianep
R )
liasi FELEY T T )
Lo b LA i e n
T PO
e vy N

o Tr eal wi o v brs, Rk, and prods ] ualiatvets, Ue A0 o
o i sotmpbirnc #H2 g KECCATERHE
"

QAT =
)uuztﬁﬂi REPAIIE FIL RO,

T, __TYPICAL KEMPBEA F
s

AE ¥t

o
P
T ES&_EE.

LASHING T DRAIN

AEERTLE Hd AR P ALY, KD TORE/NY 1
Bl U0 [T 12
TOWIE AV BV

!
]
i

£ AMERDMENT #2 TO
\DOE JOB NUMBER 1226372200

G201

AT HOICATED

v, VD

400 ZAST SATH STREET
REPAIRS TO FLAZA PLANTE

PLOT PLAN, GENERAL MOTES, PLAN,
DETAILS

R,

BONE [ LEVINE ARCHITECTS
a1 BAGRUWAY fn, B9 iy YORK, w9 Q03
g g g-2yeNtale FAX T4 2-3%B-E05A

vl e g it e

A-001.02

Peli 1 3

o i P T KO




RECEI VED NYSCEF: 06/ 18/2018

TTTTTTTTNDEX TNQ 15402472017

NYSCEF DOC. NO. 26

B

AOERRRALY
) . FLANREA SIS
" — - TOE M SAREIE ] el
" — tTE B AT PP LTI
s et $0 #
AR . o _
VUL HSTRLATRS AT N
g Mk i Bk A1 |
st
T PLANIR QIR =y x\. +* \rau%\;w 7 %
" !w&—-a »n{Bann_C:. i _
fr At AN AL Ay i SOnCediIE FOAHE
Wit CA T b4 HERAT/ .\ —
e - | Lrﬂ.:
: RSN o=l
4 FAbe § . i - w
; ; skt 4L
e .ml. i
by _
| g
| P =
4l [l I
H " il
b i :
b /l u
..,,gmn.-_nﬁ.n iy RANSET L
e i e !
 RE DAY MO ST r# YAl D MG H
W TS AR ER FILES AND | i SRR ERERT T !
¢ HURRENT FILING WORK AREA: P !
aPPaCYED UNDE# DOR JOB [k 2 10 DOR J08 rEzanszaon |
Lot L — !
i
rT PLAR :
K g W . B i
TR
5 STz R -
i rtinas o et - teg QY7 A
; I G DA G0 &, APIERBMENT €2 T
AL AR FURMSANCH ZAP e, -
MELEHTTAL FASELRC
e SO ey L RN
o T, \s ; mﬁ:.!iw_.t//
il | — AR U v : - N
% i e 4 BT BRSSO e _ \/ . i " .
. R — " = cifitel FLADIG DB i ) e -
AT M e, SRR T CH
itz et AL AT OTE RO =S, FLATA msr\—s ey 21 gl s it ;...r.,. FE A e —
D S i et =, ", g e paoh s o : TR, =
._ ] X ] e i ADBICATER S e s e
| spanslrympinE e, — ! o
pssTE | | = =,
e Racina : :
B e e ot z 3k RN 400 EAST 55TH STREET
E e e £ L REPAIRS TO FLAZA PLANTERS
I o g SR— E re b st
iy i e £ [ gt IR =] . [
70 a “ N . - .
e _ l_ 4 . L - - ADDITIONAL PLAZA REPASRE PLANAND
; - . . P
i LU -, DETAILS ,
1 [t Ty . . > - ) !
. - + is Emmaloid
N Ty - . Ml - .y T . LI t . ‘8- foe e
L . - - L N ., £ty Jaemet Wnnr L LA - - A
m R B T T TEEREL | . c . L BONE | LEVINE ARCHITECTS
* + - = A e e . 51 DROADTHAY, e, A1) NEVY EORE, wY 19011
D e BAHedE . R NI IR ST s T 31321 3BIN S 1120225086
e - ) § ErvaPra ] e
TYMOAL WATERPAQOPING DETAIL AT ;
_ mwﬂnﬁug‘.m:i?r - .mmn%%mﬂﬁ_.rrz._.mm WALL LT, QETAILAT NEW RAME 5% BUILIING PERIMETER I .
o - waillr — Apdd) L ualad T % TR v H
g AT S e = = §oADDRAD
i ————
| T _
N TEYETTITE




~ TNDEX NO. "15402472017

NYSCEF DOC. NO. 26

RECEI VED NYSCEF: 06/18/2018

- ——
i
. |
| ﬂ
! _
.,
ZD._.MW
SIOMS SHOWN ON Tritd.
DRAWING ARE FOR CONTRACYON'S
CONVENIENGE AND REFERENCE. THE
GENERAL GIMENSIONAL TOLERANCES
LN T ... +
a — T b
. == |
TR T
# ] et
‘ : .
m [ I || O—"
o :

Ay

A INQICATER =
Bl DT, 2AL

400 EAST S8TH STREET
REPAIRS TO PLATA PLANTERS

e v

SW PLAZA ENTRY OIMENSIONED PLAN

e it

BONE / LEVINE ARCHITECTS
M ERDATWAY, he Al MEW YOim, Nt Ganz
TEL ATIAFVE-IRIE FAX: 3T-22E-kHd0

,&E zi,.i.
3K0g
IR



7 'TNDEX NO. 15402472017

RECEI VED NYSCEF: 06/ 18/2018

NYSCEF DOC. NO. 26

4

]
i

—
i

’%

e o o
s

1

T
'

@;&@% 13 HRTIONS: -
W

AL 3y 1

F47, SECTONATSTAIR AN (E5Y HANDAAL

Rgrid pa v

1. 2HUPGy ) BECTION

RS
o

A b
L

PROPOSER STAIRANDTE: NG MOOIFICATIONS s o R

3
T whera

#PROR  BELEVATION

LEAGP: -QPLLH

P T i e S 2 S T S S S ] NN xr&...j},}ﬂ,« OO x}aé

P

¥
i
. g o L
. sompiing ,un.oﬂk_‘.r U | I ﬁ — —
’ =S o gROBL, DF
— do U S mene omat

{ 1, PRORG: 1 11 SECTION
£ BFTION | Mnmommn STAIR AHO B NI MODIFISATIONS |

e e e

¢
N FUE NSNS N N SN N W N NN A S RUNLNE NN - N NN NI N P S PN W NP A U S NN

!

i

i

i

i

i

i

i

i

i

i
|
1
i

| :

| !

¢ i

; .

! i
)
:
§
I

; i

B i

: 2qr, SAST S6YH STREET i

nms,_?u TO PLAZA FLANTERS |

V51A%0 STAIR MODIFICATION

it

AT

BONE /L m,:Zm bmnId‘mn&_‘_»
a1 BALAG .. P, ) REW TORK I s
T 21 H T4 :

[T

TEVEVE.



NYSCEF DOC. NO. 26

Init.

W,AIA Document A107" - 2007

TTTTTTTTNDEX NO. 15402472017
RECEI VED NYSCEF: 06/18/2018

Standard Form of Agreement Between Owner and Confractor for a Project of Limited

Scope

AGREEMENT made as of the Twenty-ninth day of June in the year Two Thousand Sixteen

(I words, indicate day, month-and year.)

BETWEEN the Owner:
(Nepme; legal status, address and other information)

Plaza 400 Owners Corp..
400 Bast 56th Sireet
New York, NY 10022

and the Contractor: _
(Name, legal status, address and other information)

Sato Censtruction, Co., Inc.

D/B/A Flag Waterproofing & Restoration Co,
10-40 Borden Avenus

Long istand City, NY 11101

Telephone Number: 718.784.811

Fax Number: 718,784.8113

for the following Project: _
{Name, location and detailed description)

Repairs to Plazas, Phase |
SW Corner

400 East 56th Street
New York;, NY 10022

The Architect:

(Name, legal starus, address and other information)

Bone/Levine Architects

561 Broadway, Ne, 8D

Mew York; NY 10012

Telephane Number; 212.219.1038
Fax Number: 212.226.8036

The Owner and Conlractor agree as follows,

ADDITIONS AND DELETIONS:
The ‘author of this documént has
added informsalion-needed for its
complelion. The author may alse
have revised the text of the original
AlA slandard form, AnAdditions and
Delefioris Report that notes added
information as well as revisions {othe
standard form texd is available from
the-autheor and shouid be reviewead. A
veriical line i the left margin of this
dosumesnt indicates where the author
hae added.nacessary information
and where the author has added to or
deletad from the original AlA text,

This document has importarit legal
tunsequences, Consuitallon with an
altorney is encouraged with respect
o its completion or madificaiion.

AlA Document A1GT™ — 2007, Ccpyrsght@ 1830, 4881, 1458, 10071, 1963, 1906, 1670, 1974, 1878, 1567, 1947 and 2007 by The American-insthule of Archiiects,
All rights reserved, WARKING: {Ljz AlA° Qocturent is proletled by .S Cupyright Lave ang Inlemationad Trpativs, Unautborized mymﬁummu ar
distribption of this A14° Docwmcnt. or any portion of it may sl i sovees ovil and cnoannd penaltios. st vl o prosegitedd o Lhe waximuam exient
possible irnder Hia law, THiS document was produced by AlA software al 15:45.31 on 86/29/2016 under Order No 5444336541 _1 which expires on 03/06/2017,

and (s not for resale
Usar Notas:

(858481488)
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TABLE OF ARTICLES

1 THE WORK OF THIS CONTRACT

2 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

3 CONTRACT SUM M
4 PAYMENT

5 DISPUTE RESOLUTION

8 ENUMERATION OF CONTRACT DOCUMENTS

7 GENERAL PROVISIONS |

8 OWNER

g CONTRACTOR
10 ARCHITECT
R SUBCONTRACTORS
12 CONSTRUCTION BY QWNER OR BY SEPARATE CONTRACTORS
13 CHANGES IN THE WORK
14 TIME
15 PAYMENTS AND COMPLETION.
16 PROTECTION OF PERSUNS AND PROPERTY
7 INSURANCE & BONDS
18 CORRECTION OF WORK
19 MISCELLANEQUS PROVISIONS
20 TERMINATION OF THE CONTRACT
21 CLAIMS AND DISPUTES
ARTICLE 1 THE WORK OF THIS CONTRACT _
The Contractor shall execute the Work deseribed in the Contract Docliments, except as specifically indicated in the
Contract Documents t be the responsibility of others.
ARTICLE 1 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
§ 2.4 The date of commencement of the Work shall be the date of this Agreement unless a differens date is stated
below or provision is made for the date to be fixed in 4 notice to proceed issued by the Owner,
(Insert the date of commencement, if It differs from the date of this Agreement or, if applicable, stuie thai the date will

be fixed in a nolice fo procged,)

| August 1,2016 or earlier depending on receipt of DoB Petmits,

AlA Dacument A1D7 ™ - 3007, Copyright @ 1936, 1651, 1058, 1961, 1963, 1966, 1870, 1874, 1878, 1987, 1897 8ad 2007 by The Amefican Insiiuiz.of Archliects.
Init. Al rights reserved. WARRIMG: Thiv S Botument (s prmeninn by LS, Copyrgit Law and Intemationat Trealies. Unsuthorized seproduction o 2
distrbulion of Hrie A Daciamant, of By portien of 4, may resull In ssvare civl sial orimingl penafics. anst ol bie prosoeied 1o 1 masdiins dadmi
i possibie under the law, This documant was produced by AlA soffware at 15:45:31 on DB/29/2016 under Order No,5444338541_1 which explres on 0/05/2017,
and is nof for resale,

Usef Notes: (858481485}
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§ 2.2 The Contract Time shall be measured from the date of commencement.

§ 2.3 The Contractor shall achieve Substantial Completion of the entire Work not later than Fifty ( 50 } working
{Monday — Friday except Holidays) days from the date of commencenient, or as follows:
(Insert number of calendar days, Alternaiively, acalendor date may be used when coordinated with the date of

caitunencement. If appropriate, inserl requirements for earlier Substantial Completion of certain portions of the
Work. )

Portion of Work Substantial Completion Date

, subject to adjustments of this Contract Time as provided in the Contract Documents.

(Inseri provisions, if any, for liquidated damages relating (o failure to achieve Substantial Completion on time or for
bonus payments Jor-early completion of the Work.}

ARTICLE 3 CONTRACT SuM

§ 3.1 The Owner shall pay the Contractor the Contract Som in current funds for the Contractor®s performance of the
Contract. The Coniract Sum shall be one of the following:
(Check the appropriate box. }

[X] Stipulated Sum, in aécordance with Section 3.2 below
[ 1 Costofthe Work plus the Centractor®s Fee, in accordance with Section 3.3 below

{ ] Costofthe Work plus the Contractor’s Fee with a Guaranteed Maximum Price, in accordance with
Section 3.4 befow

(Based on the selection above, complete Section 3.2, 3.3 or 3.4 below.)

§ 3.2 The Stipulated Sum shall be One Hundred Eighty-nine Thousand One Hundred Ninety-two Dollars and Zero
Cents (8 189,192.00 ), subject to additions and deductions as provided in the Contragt Documents.

§ 3.2.1 The Stipulated Sum is based upon the following aliernates, i any, which are described in the Contract
Documents and are hereby accepted by the Owner;

(State the numbers or other identification of occepted alternates. If the bidding or proposal documents permit the
Owner 1o accept other alternates subsequent to the execiition of this Agreement, attach a schedule of such other
alfernates showing the amound for each and the date when that amount éxpives. )}

As per FLAG Waterproofing & Restoration Bid Form dated Clarified May 31, 2016,

§ 3.2.2 Unit prices, ifany:
(Identify and stafe the unit price, and state the quantity limitations, i any, to which the wniti price will be applicable.)

ftem Units and Limitations Price Per Unit ($0.00)
As per FLAG Waterpioofing &

Restoration Bid Form dated Clarified May
31,2016,

§ 3.2.3 Allowances included in the stipulated sum, if any:
fldentify allowance and state exclusions, if any, from the allowance price,)

ftemn Allowance
None

AA Document AS0T™ — 2007, Copyriphl @ 1936, 1857, 1858, 1961, 1963, 19B6, 1970, 1874, 1878, 1887, 1857 and 2007 by Tlhe Americen lnshitute of Architecis.

All rightls reserved. WARNING: Thic AIA' Decurment s prdestad by LR, Copeight Law and -feratiomd Traates, Upautlionzod raprodiiction of

distribivlion ol this A4’ Socument, or aay poriio of W, iy resuht W severg wieh gind crase ponaibes, and will be prosecatin o e maximuen: extait
posslble under the law, This document was produced by AlA software at 15:45:31 on DE/29/2018 under Order No.5444338541_1 which expires on D3/05/2017,

il is not for resale.

User Notes: {BOB4ET195)
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(Paragraphs deleted)

(Table deleted)

(Paragraphs deleted)

(Table defeted)

{Paragraphs deleted) :
ARTICLE 4  PAYMENTS E
§ 4.1 PROGRESS PAYMENTS _

§ 4.1.1 Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for

Payment issued by the Architect, the Owner shall make progress payments on account-of the Coniract Sum to the

Contractor as provided below-and elsewhere in the Contract Documents.

First Payment: $17,027.28 (10% Contract Sum Less 10% Retuinage) Due for Muobilization upon Contract signing.
Thereafter payments shall be based upon receipt of approved Application and Certificate for Payment.

§ 4.1.2 The period covered by edch Application for Payment shall be one-calendar month ending en the last day of the
month, or as follows;

§ 4.1.3 Provided that an Application for Payment is received by the Architect not Jater than the Fifth day of a month,
the Owner shall make payment of the certified amount to-the Contractor not later than the Fifth day of the following

morith, 1fan Application for Payment is received by the Architect after the date fixed above, payment shail be made by
the Owner not later than Thirty { 30 ) days after the Architect receives the Application for Payment.

{Federat, state or local laws may require payment within a certain period of time.)

§ 4.1.4 Retainage, if any, shall be withheld as follows:

10% Retainage shall be withheld from each Application and Certificate for Payment.
Retainage shall be released within thirty (30} days of completion of all punch list items.

§ 4.1.5 Payments due and unpaid under the Contract shalt bear interest from the date payment is due at the rate stated
below, or in the absence theteof, at the legal rate prevailing from time to time at the place where the Project is located.
(Inser! rale of inferest agreed upoy, if any.)

} 7.00 % pet annum

§ 4.2 FINAL PAYMENT

§ 4.2.1 Final payment, constituting the entire unpai balance of the Contract Sum, shall be made by the Owner to the
Contractor when
A the Confractor has fully perforimed the Contract except for the Contractor’s responsibility to correct
Work as provided in Section 18.2, and to satisfy other requirements, if'any, which extend beyond final
payment;
.2 the contractor has submitted a final accounting for the Cost of fhe Work, where payment is on the basis
of the Cost of the Work with or without a guaranfeed maximuom prics; and
3 afinal Certificate for Payment has been issued by the Architect,

§ 4.2.2 The Owner’s final payment to the Contractor shall be made no tater than 30 days after the issuance of the
Architect’s fina) Certificate for Payment, or as follows:

ARTICLE 5 DISPUTE RESOLUTION
§ 5.1 BINDING DISPUTE RESOLUTION
For any claim subject fo, but not resolved by, mediation pursuant to Section 21,3, the method of binding dispute

resotution shall be as foilows:

AlA Bocunment A107% - 2807, Gupyrigﬁt@ 1936, 1951, 1458, 1961, 1963, 1006, 1970, 1974, 1878, 1987, 1997 and 2007 by The-American Inslitute of Architects,
Init, All rights reserved: WARMIRG: This AR Ducumsnt is pratecied by U.B. Capyrighi Ly and Imfornstional Traatzs, Unasibadized sepeodsction o
tdilptnibution of this A Documenl, of any podizn ol ko may wsait i seesre ciiiand oieptngl peasflics. and will be prussided 1o the mazimnn exiont
! pessitie under the faw. This document was produces by AIA sofiware al 15:45:31 on DB/28/2016 under Order No.5444338541_1 which expiles on 03{050{}11
and is not for resake

User Notes: (856481185)
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(Check.the appropriate box. If the Owner and Contracior do no!l select u method.of binding dispute resolution below,

or do not subseguently agree in writing to a binding dispuie resoiution method other than litigation, claims will be
resolved in a court of compelent jurisdiction. )

11 Arbitration pursnant to Section 21.4 of this Agreement

l [X]

Litigation in a court of competent jurisdiction

| Other (Spetifi)

ARTICLE 6 ENUMERATION OF CONTRACT DOCUMENTS

§ 6.1 The Contract Doguments are defined in Asticle 7 and, except for Modifications issued after execution of this
Agreement, are enumerated in the sections bélow,

§ 6.1.1 The Apreement is this execuied ATA Document A107-2007, Standard Form of Agreement Between Owner
and Coniractor for a Project of Limited Scope,

§ 6.1.2 The Supplementary and other Conditions of the Contract:

Document

§ 6.1.3 The Specifications:

Tigle

(Either list the Specifications here or refer 1o an exhibit aifached to this Agreement.)
| Praject Manual for Repairs to Plazas, Phase | dated March 22, 2016 prepared by Bone/Levine Architects

Section

Tifle

Pages

Date Pagés.
Division 1 General Requirements 03-22-16
A. Instructions to Bidders 05-010
B. Bid Form 011-016
C. General Requirements 017-026
D. Alternates 027-029
E. Project Close Out 030-032
Division 2 Existing Conditions — N/A 03-22-16
Division 3 Concrete 03-22-16
Section 030000 Congrele 033039
Section 321440  Stone Paving 040-045
Division 4 Masonry 03-22-16
Section 049000 Masonry Repairs 046-057
Division 5 Metals ~ N/A 03-22-16
Division 6 Wood and Plastics - N/A, 03-22-16
Diviston 7 Thermal and Moisture Protection 03-22-16
Section 076200 Sheet Metals 058-062
Section 075600 Fluid Applied Waterproofing Membrane 063-093
Section 076500 Flexible Flashing 094-096
Section 076526 Self-Adhering Sheef Flashing 097-100
Section 079200 Joint Sealers 101106
Division 8 Cpenings - N/A 03-22-16

Al Documen| A07™ - 2007, Copyright © 1938, 1051, 1958, 1961, 1863, 196G, 1970, 1974, 1970, 1987, 1907 and 2807 by The Amarlean Insiituke of Architerts,
Al righls reserved. WARNING: Tlas AIAY Tacumest ix protectad by 4.8, Sopyreght Law sud lotemostinnal Treahex Unsutharized ssmadinciion os
distribulion of (g AA" Document, ¢r aaky rrihes of i nidy reodl W severe elvll nud cAmingi pensipes, aad will be prosecuted B g maximien gekam
passible under ke taw. This dorument was produced by AlA scftware af 15:45:31 on 06/25/2016 under Order No.5444338841_1 which expires on (30562017,
and i hot for resale,
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Division 9 Finishes 03-22-16
Section 099000 Painfing 107-114

§ 6.1.4 The Drawings:

(Either list the Drawings here or refer to an exhibit attached o this Agreement.)
{ Repairs to Plaza Planters

T
LA

Number Title Date

A-001 General Information, Plans 03-22-16
A-002.00 SW Plazs Sections, Details 03-22-16
A-003.00 1 Ave. Stair Modification 03-22-16

§ 6.4.5 The Addenda, if any:

Number Date Pages

Poitions of Addenda relating to bidding requirements are.not part of the Contract Documents unless the bidding
requirements are enumerated in this Article 6,

§ 6,1.6 Additional docpments, if any, forming part of the Contract Documents:
.1 Exhibit A, Determination of the Cost of the Work, if applicable.
2 AlA Document E2017-2007, Digital Data Protocol Exhibit, if completed, or the following:

3 Other documents:
(List here any additional documents that are infended io form part of the Contract Docutments.)

FLAG Waterproofing and Restaration Rid Form dated Clarified May 31, 2016,
Rider dated as of the date hereof annexed hereto and made part hereof,

ARTIGLE 7 GENERAL PROVISIONS

§ 7.1 THE CONTRACT DOCUMENTS

The Contract Documents are-enumerated in Article 6 and consist of this Agreement (including, if applicable,
Supplementary and dther Conditions of the Contract), Drawings, Specifications, Addenda issued prior to the
-execution of this Agreement, other documents listed in this Agreement and Modifications issued after execufion of
this Agreement, A Modification is (1) 2 written amendment to the Contract signed by both parties, (2) a Change Order,
{3) a Construction Change Directive or (4) & written order for 2 minor change in the Work issued by the Architect. The
intent of the Contract Docuinents is to include afl items necessary for the proper execution and completion of the Waork
by the Contractor. The Contract Documents are complementary, and what is required by one shall be as binding as if
required by all; perforinance by the Contractor shall be required to the extent consistent with the Contract Docunents
and reasonably infarable from them as being necessary to produce the indicated results.

§ 7.2 THE CONTRACT ,

The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated.
agreement between the parties hereto and supersedes prior negotiations, representations or agreements, either written
of oral. The Contract may be amended or modified only by a Modification. The Contract Documents shalknot be

construed to create a contractual relationship of any kind between any persons or entities other than the Ownier and the
Contractor,

§ 7.3 THE WORK

The term "Work" means the construction and services required by the Confract Documents, whether completed or
partiaily completed, and includes ali other labor, materials, equipment and services provided or to be provided by the
Contractor to fulfill the Contractor’s obligations. The Work may constitute the whole of a part of the Project.

AlA Dogument AT07™ —2007. Copyright @ 193G, 1851, 1958, 1961, 1863, 1965, 1870, 1874, 1678, 1687, 1887 and 2007 by The Ameilzan reiuie of Aschiteels,
init. Al Fights resarved. WA Thiz AAT Dorument s peedecios! by U8, Conyhpht L?\u and inlernational Treatlas Unhuthorped repreducltion ar ¢4
distdtnition of tis &A  Documicnl. of oy portlon of it. may resuli h. o coalind grivtinad penalties, ang wii) be grosecuicd o themaximan exi]
{ possihle wnder the law. This document wag produced by AlA software al 15 45:31 on 06/2842046 under Order No.5444338541_1 which explres on DIGB/Z417,
ants Is not for resale.
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§ 7.4INSTRUMENTS OF SERVICE
Instruments of Service are representations, in any medium of expression now known or later developed, ofthe tangible
and intangible creative work performed by the Archifect and the Architect’s conzultants under their respective

professional services agreements. Instruments of Service may include, without limitation, stedies, surveys, models,
sketches, drawings, specifications, and other similar matesials.

§ 7.5 OWNERSHIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS OF SERVICE

B 7.5.1 The Architect and the Architect’s consultants shall be deemed the suthors and owners of their respective
Instruments of Service, including the Drawings and Specifications, and will retain all common law, statutory and other
reserved rights, including copyrights. The Contractor, Subcontractors, Sub-subcontractors, and material or equipiment.
suppliers shall not own or claim & copyright in the Insfruments of Service. Submittal or distribution to meet official
regulatory requirements or for other purposes.in connection with this Project is not to be construed as publication in
derogation of the Architect’s or Architect’s consultants’ reserved rights.

§ 7.5.2 The Contractor, Subcontractors, Sub-subcontractors and maferial or equipment suppliers ave authorized to use
and reproduce the Insiruments of Service provided fothem solely and exclusively for execution of the. Work. All
copies made under this authorization shall bear the copyright notice, if any, shown on the Instruments of Service, The
Contractor, Subcontractors, Sub-subcontractors, and material or equipment suppliers may nof use the Insiruments of
Service on other projects or for additions to this Project outside the scope of the Work without the specific written
consent of the Owner, Architect and the Architect’s consultants.

§ 7.6 TRANSMISSION OF DATA IN DIGITAL FORM
the parties intend to fransmit Instruments of Service or any other information or documentation in digital form, they

shall endeavor to establish necessary protocols governing such {ransmisston, unless otherwise provided in the
Agreement or in the Contract Docomends,

ARTICLE 8 OQWNER .
§ £.1 INFORMATION AND SERVICES REQUIRED OF THE OWNER
§ 8.1.1 The Owner shal} furnish all necessary surveys and 2 legal description of the site,

§ 8.1.2 The Contractor shall b entitled to rely on the accaracy of information fiurnished by the Owner bt shall
exerpise proper precautions relating to the safe performanice of the Werk.

§ 8.1.3 Except for permits and fees that are the responsibility of the Contractor under the Contract. Decuments,
including those required under Section 9.6.1, the Owner shall secure and pay for other necessary approvals,

easements, assessments and charges required for the construction, use or occupancy of permanent structures or for
permanent changes in existing facilities,

§ 8.2 OWNER'S RIGHT TO STOP THE WORK

Tf the Contractor fails to correct Work which is not in aecordance with the requirements of the Contract Documents, or
repeatedly fails to carry out the Work in accordance with the Contract Documents, the Owner may issuea writien
order to the Contractor to stop the Work, or any portion thereof, until the canse for such order is eliminated; however,

the right of the Owner to stop the Work shall not give rise to a doty on thé part of the Owner to exercise this right for
the benefit of the Confractor or any other person or entity.

§ 8.3 OWNER'S RIGHT TO CARRY OUT THE WORK

If the Confractor defauits or neglects to carry oot the Work in accordance with the Contract Documents, and fails
within a ten~day period after receipt of writlen notice from the Owner fo commence and continue correction of such
default or neglect with diligence and promptness, the Owner, without prejudice to any other remedy the Cwner may
have, may correct such deficiencies and may deduct the reasonablé cost theréof, including Owner’s expenses and

compensation for the Architect’s services made ngcessary thereby, from the peyment then or thereafler dug the
Contractor,

AlsDocumend AT ™ - 2007, Copyrighl €-1936, 1951, 18568, 1961,71963, 1966, 1870, 1874, 1978, 1887, 1997 and 2007 by The Ametican Instiiule of Archillecis.
Init. Al -righis regerved, WARKING: This AT Cowmend fs prolecied by U S Copyright Law amd ledernasional Treales Unaabi-od reprivdaction or 7
dimiriuiion ol fhis AAAT Docament, br oy portion of 4, iy resull in severe oivil mck sdimdnal peeahibis, dod Wl e prosecoicd o 1he maxiemgn sl
! possible under the lzw. This decument was produced by AlA software ai 15:45:31 on 08/28/2016 under Order Np.5444338541_1 which expires on 03/05/2017,
' and is #o} fof resale

User Motes: (B56461195)



NYSCEF DOC. NO. 26 RECEI VED NYSCEF: 06/18/2018

ARTICLE 9 CONTRACTOR _ _
§ 9,4 REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY GONTRACTGR
§ 9.1.1 Execution of the Contract by the Confractor is a1 epresemahon that the Confractor has visited the site, become

generally familiar with local conditions under which the Work is to be performed and correlated personal abservations
with requirements of the Contract Documents.

§ §.1.2 Because the Contract Documents are complementary, the Contrastor shall, before starting each portion of the

Work, carefutly study and compare the various Contract Documients relative to that portion of the Work, as well as the o
information fumished by the Owner pursuant to Section 8.1.1, shall take field measwrements of any existing a
conditions related to that portion of the Work and shall observe any conditions atthe site affecting it, These obligations

dare for the purpose of facilitating coordination and consiruction by the Coniractor and are not for the purpose of

discovering errors, omissions, or inconsistencies in the Contract Docurmnents; however, the Contractor shall promptly

repatt te the Architect any errors, inconsistencies, or omissions discovered by or made known to the Contractor as a

request for information in such form asthe Architect may require. It isrecognized that the Contractor®s veview is made

in the Contracior’s capacity as a contractor and not as a licensed design professional unless otherwise specifically
pravided in the Contract Documents,

§ 9.4.3 The Contractor isnot required {o ascertain that the Confract Dociments are in'aceordance with applicable laws,
statutes; ordinances, codes, fules and regulations, or lawful orders of public authorities, but the Contractor shall
promptly report to the Architest any nonconformity discovered by or made known to the Contractor as a request for
information in such form as the Architect may reguire.

§ 9.2 SUPERVISION AND CONSTRUCTION PROCEDURES
§ 9.2.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention, The
Contractor shall be solely responsible for and have contral over eonsiruction means, mefhods, techniques, sequences

and procedures, and for coordinating all portions of the Work under the Contract, unless the Contract Documents give
other specific instructions concerning these matters,

§ 9.2.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees,
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for or on
behalf of the Contractor or any of its Subcontractors,

§ 9.3LABOR AND MATERIALS

§ 9.3.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other
facilities and services nepessary for proper execution and completion of the Work whether teraporary or permanent
and whether or not incorperated or to be incorporated-in the Work.

§ 9.3.2 The Contractor shall enforce sirict discipline and good order among the Contractor’s emplayees and other

persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not skilled in
tasks assigned to them.

§ 9.3.3 The Contractor mzy make a substitution only with the consent of the Owner, after evaluation by the Architect
and in accordance with a Modification:

§ G4 WARRANTY

The Contractor warrants to the Ovwner and Architect that materials and equipment furnished under the Contract will be
of good quality and new unless the Contract Documents require or permit otherwise. The Contractor further warrants
that the Work will conform to the requirements of the Condract Documents and will be free from defects, except for
those inherant in the quality of the Work the Contract Documents require or permit. Work, materials, or equipment not
conforming to these requirements may be considered defective. The Contractor’s warraniy éxcludes remedy for
damage or defact caused by abuse, alferations to the Work niot executed by the Confractor, improper or insufficient
maintenance, improper operation or normal wear and tear under normal usage.

§ 9.5 TAXES

The Contractor shall pay sales, consumer, use and other similar taxes that are legally enacted when bids are received or
negotiations concluded, whether or not yet effective or merely scheduled to go into effect.

. AIA Document A1977% - 2007, Cnpynghi@‘lgaﬁ 1951, 1858, 1961, 1UE2, {068, 1970, 1474, 1978, 1967, 1097 and 2007 by The American Insiiiule of Architacts.
Init. All dghts reserves., Wnr-:f.mm This MAT Documant is prodnded by U5 '-.opyﬂg!lt L‘lw atie ibsraatismn Troaties, Wnduthorizag repodistion gy
distrilaptives f thig AR " Dovwent, or any petien of 4, may eesull In severs olel and Coamingd proiiee, sl ol e graseaded 1o He nesirng capn
! possibie under ihe (aw. This document was produced by AlA sofiwdrs al 15:45:31 on DB/26/2016 under Order No 5444338549 _1 which expires on D3/05/2017,
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§ 9.6 PERMITS, FEES, NOTICES, AND COMPLIANCE WITH LAWS
§ 9.8.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building
permit as well as other permits, fees, licenses and inspections by government agencies necessary for proper execation

-and completion of the: Work that are customarily secured after execution of the. Confract and legally required at the
tiree bids are received or negotiations conclided,

§ 4.5.2 The Contracior shall comply with and give notices required by applicable laws, statutes, ordinances, eodes,
rules and regulations, and lawful orders of public autherities applicable to performance of the Work. If the Confractor
performns Work knowing it to be conirary to applicable laws, statutes, ordinances, codes, rules and regulations, or

lawful orders of public authorities, the Contractor shall assume appropriate responsibiiity for such Work and shall bear
the costs atiributabie to correction.

§ 9.7 ALLOWANCES

The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents, The Owner shall
select materials and equipment wader 4llowances with reasonable prompiness, Allowance amounts shall include the
costs to the Contractor of materials and equipment delivered at the site and all required taxes, less applicable trade

discourits. Allowance amounts shall nat include the Contractor’s costs for untoading dnd handling at the site, Tabar,
instailation, overhead, and profit.

§ 9,8 CONTRACTOR'S CONSTRUCTION SCHEBULES

§ 9.8.1 The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner’s and
Arxchitect’s information a Contracior's construction schedule for the Work. The scheduie shall not exceed {ime limits
current under the Contiact Documents, shall be revised at appropriate intervals as required by the conditions of the
Work and Project, shall be related to the entire Project to the extent required by the-Contract Documents, and shall
provide for expeditious and practicable execution of the Work,

§ 9.8.2 The Contractor shall perform the Work in general accordance with the most recent schedule submitted to the
Owner and Architect.

§ 9.9 SUBMITTALS )

§ 9.9.1 The Contractor shall review for compliance with the Contract Documents and submit to the Architect Shop
Drawings, Product Data, Samples and similar submittals fequired by the Contract Documents in coordination with the
Contractor’s construction schedule and in such sequence as to allow the Architect reasonable time for review, By
submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents to the Owner and
Architect that the Contractor has (1) reviewed and approved them; (2} determined and verified materials, field
measurements and field construction criteria refated thereto, or will do-so; and (3) checked and coordinated the
information contained within such.submittals with the requirements of the Worl and of the Contract Documents. The
Wark shall be in accordance with approved submittals.

§ 9.9.2 Shop Drawings, Product Data, Samples and similar submittals are not Contract Bocuments,

§ 9.10 USE ‘OF SITE

The Contractor shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes,
rules and regulations, lawful orders of public authorities, and the Contract Documents and shall not unreasonably
encumber fhe site with materials.or equipment.

§ 8.11 CUTTING AND PATCRING

The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to make its parts
fit together propetly.

§ 5.12 CLEANING UP

The Contracior shall keep the premises and surrounding area free from accumulation of waste materials or rubbish
caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste materials,
rubbish, the Contracier’s tools, construction equipment; machinery and surplus material from and about the Project,

AlA Dacusment ASD7¥ - 2007, Copyrighl © 1936, 1951, 1958, 1661, 1963, 1565, 1970, 1074, 1978, 1987, 1947 and 2067 by The American Insiitule of Architecls,
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§ 9.13 ROYALTIES, PATENTS .AND COPYRIGHTS

The Contractor shall pay all royalties and license fees, The Contractor shall defend suits or claims for infringement of
copyrights and patent rights and shall hold the Owner and Architect harmless from loss on accouit thereof, buf shall
not be vesponsible for such defense or loss when a particular design, process or product of a particular nanufacturer or
manufacturers is required by the Coniract Documents or where the copyright violations are contained in Drawings;
Specifications or other documents prepared by the Owner or Architect. However, if the Contractor has reason to
believe that the required design, process or progduct is an infringement of a copyright or a patent, the Contractor shall
be responsible for such ioss unless such information is promptly firnished to the Architect.

§ 8.14 ACCESS TO WORK

The Contractor shall provide the Owner and Architect access to the World in preparation and progress wherever
located.

& 9.151NDEMNIFICATION

§ 9.15.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner,
Architect, Architect’s consultants'and agents and employees of any of them from and against claims, damages, losses
and expenses, including but not limited {o attorneys’ fees, arising out of or vesulting from performance of the Work,
provided that such claim, damage, loss or expense is atlributable to bodily injury, sickness, disease or death; or to
injury fo or destruction of tangible property (other than the Work itself), but only o the extent caused by the negligent.
acts or omissions of the Contractor, & Subcontractor; snyone directly or indirectly einployed by thiem or anyone for
whose acts they may be liable, régardless of whether or not such claim; damage, loss or expense s caused in part by 2
party indemnified hereunder. Such obligation shall not be construed 1o negate; sbridge, or reduce other rights or
obligations of indemnity which would otherwise exist as to a party or person described in this Section 9.15.1.

§ 9.15.2 In claims against any person or entity indemnified under this Section 9,15 by an employee of the Conteactor,
a Subeontractor, anyone dicectly or indirectly employed by them or anyone for whose actg they may be Hable, the
indemnification ebligation under Section 9,15.1 shall niot be limited by & limitation on amount or type of damagss,
compensation ar benefits payable by or for the Contractor or Subconiractor under workers® compensation acts,
disability benefit acts or other employee benefit acts.

ARTICLE 10 ARCHITECT

§ 10.1 The.Architect will provide administration of the Contract and will be ah Owner’s répresentative during
construction, until the date the Architect isstes the fmal Certificate for Payment. The Architect will have authority to
act on behalf of the Owner bnly to the extent provided in the Contract Documents, unless otherwise modified n
writing in accordance with other provisions of the Contract, '

§ 19.2 The Architect will visit the site at intervals appropriate to the stage of the construction to become generally
familiar with the progress and quality of the portion of the Work completed, and to determine in genera, if the Work
observed is being performad in a manner indicafing that the Work, when fully completed, will be in accordzace with
the Confract Documents. However, the Architect will not be required to make exhaunstive or continuous on-site
inspections to check the gnality or quantity. of the Work. The Architect will not have conire] over, charge of, or
responsibility for, the construction means, methods, techniques, sequences or procedures, of for safety precautions and
programs in connection with the Work, since these are solely the Contractor’s rights and responsibilities under the
Contract Documents,

§ 10.3 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and
quality of the portion of the Work completed, and report to the Cwner (1) known deviations from the Contract
Documents and from the most recent construction schedule submitted by the Contractor, and (2) defects and
deficiertcics observed in the Work. The Architect wilt not be responsible for the Conteactor's failure to gerform the
Work in accordance with the requirements of the Contraet Documients. The Architect will not have control over or
chargs of and will not be responsible for acts or omissions of the Contractor, Subcontractors, or their agents or
employees, or any other persons or entities performing portions of the Work,

§ 10.4 Based on the Architect’s evaluations of the Work and of the Contractor’s Applications for Payment, the
Architect will review and certify the amounts due the Confractor and will issue Certificates for Payment in such
amounts,
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§ 10.5 The Architect ias authority to reject Work that does not conform to the Contract Documents and fo require
inspection or testing of the Work,

§ 10,8 The Archiiect will review and approve or take other appropriate action upon the Contractor’s submitials such as
Shop Drawings, Preduei Data and Samples, but only for the limited purpose of checking for conformance with
information-given znd the design eoncept expressed in the Contract Documents;

§ 10.7 The Architect will interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either thé Owner or Contractar, The Architect will make initial decisions on

all claims, disputes and other matters in questxon between the Owner and Contractor but will not be liable for results of
any interpretations or decisions rendered in good faith.

§ 10.8 The Architect’s decisions on matters relating to aésthetic effect will be final if consistent with the intent
expressed in the Confract Documents,

§ 10.9 Duties, responsibilities and livaitaiions of authority.of the Architect as set forth in the Contract Documents shall

not be restricted, meodified or extended without written consent of the Owner, Contractor and Architect. Consent shall
not be unreasenably withheld,

ARTICLE 11 SUBCONTRAGTORS

§ 11.1 A Subcontractor is a person or entity who hasa direct contract with the Conitractor to perform a portion of the
Work at the site.

§ 11.2 Unless otherwise stated in the Contract Documenis or the bidding requiremnents, the Contractor, as soon as
practicable after award of the Contract, shall furnish n-writing to the Owner through the Architect the names of the
Subcontractors or suppliers-for each of the principal portions of the Work. The Contractor shall not contract with any
Subcontractor or supplierto whom the Owner or Architest has made reasonable writtén objection within ten days after
receipt of'the Contractor’s Iist of Subcontractors and suppliers, 1 the proposed but rejected Subcontractor was
reasohably capable of performing the Work, the Contract Sum and Confract Time shall be ingreased or decreased by
the difference, if any, occasioned by such change, and an appropriate Change Order shall be issued before
commencement of the substitute Subcontractor's Work. The Contractor shall not be required ta contract with anyone-
te whomn the Contractor has made reasonable objection.

§ 11.3 Contracis between the Contractor and Subcontractors shall {1) require each Suboontracter, to the extent of the
Worlc to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract Decuments,
and 1o assume toward the Coptractor all the obligations and responsibilities, including the responsibility for safety of
the Subcontractor’s Work, which the Contractor, by the Centract Documents, assugnes toward the Owner and
Architect, and (2) allow the Subgontractor the benefit of all rights, remedies and redress against the Contractor that the
Contractor, by these Contract Documents, has against the Owner,

ARTICLE 12 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

§ 12.1 The Owner reserves the right to perform construction or operetions related {o the Project with the Owner's own
forees, and to award separate contracts in connection with other portions of the Project or other construction or
operations on the site under conditions of the contract identical or substantiaily similar to these, including those
portions related to insurance and waiver of subrogation. if the Contractor claims that delay or additional cost is
involved because of such action by the Owner, the Contractor shall make such claim as provided in Article 21,

§ 12.2 The Contractor shall afford the Owner and separate confractors reasonabie opportunity for introduction and
storage pf their materials and equipment and performance of their activities, and shall connect and coordinaie the
Contractor’s activities with theirs as required by the Confract Documents,

§ 12.3 The Owner shall be reimbursed by the Contractor for costs incurred by the Owner which are payable to a
separate confractor because of delays, improperly timed activities or defective construction of the Contractor, The
Owner shall be responaible to the Contractor for costs incurred by the Contraster because of delays, improperly thmed
activities, damage to the Work or defective construction of 2 separate contractor.

. AlA Document ATOT™ - 2007, Lopyrlghl©1936 4951, 1958, 1961, 1863, 1988, 197D, 1074, 1878, 1867, 1907 and 7007 by ‘Fhe Ametican Ingtilile al-frchilecls,
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ARTICLE 13 CHANGES I THE WORK _

§ 13.1 By appropriate Modification, changes in the Work may be accomplished after execution of the Contract. The
Owmner, without invalidating the Contract, may o der changes in the Work within the gereral scopé of the Contract
consisting of additions, deletions or other revisions, with the Contract Sum and Contract Time being adjusted
accardingly. Such changes in the Work shall be authonzed by writter Change Order signed by the Owner, Contractor
and Architect, or by writter Construction Change Directive signed by the Owner and Architect.

§ {32 Adjustments in the Contract Sum and Contract Time resulting frot a change in the Work shall be determined .
by mutual agreement of the parties o, in the case of a Construction Change Directive signed only by the Owner and i
Architect, by the Contractor’s cost of Iabor material, equipment, and reasonable overliead and profit, unfess the

parties agree on another method for defermining fhe cost or credit. Pending final determination of the total cost of a,

Construction Change Directive, the Contractor may request payment for Work completed pursuant to the Construction

Change Directive. The Architect will make an interim determination of the amount of payment due for purposes of

certifying the Contractor’s monthly Apphcmon for Payment. When the Owner and Contractor agres on adjustrents

to the Contract Sum and Contract Time arising from a Construction Change Directive, fhe Architect will prepare a
Change Order.

§ 13.3 The Architéot will have authority to order minor changes in the Work not involving adjustment in the Contract
Sum or extension of the Contract Time and not inconsistent with the intent of the Contra¢t Documents. Such changes

shall be effected by written order and shall be binding on the Owner and Contractar, The Contractor shall carry out
such written orders promptly.

§ 134 If concezled or unknown physical conditions are encountered at the site that differ materially from those
indicated in the Contract Docursents or from those conditions ordinarity found to exist, the Contragt Sum aid Contract
Time shali be equitabi¥ adjusted as mutually agreed between the Qwner and Confractor; provided that the Contractor
provides notice to the Owner and Architect promptiy and before conditions are disturbed.

ARTICLE 14 TIME

§ 14.1 Time limits stated in the Contract Documents are of the sssence of the Contract. By executing the Agreement
the Contractor confirims that the Condract Time is a reasonable perjod for performing the Work.

§ 14.2 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion of the Work. -

§ 14,3 The term "day" as used in the Contract Documents shall mean calendar day unless otherwise specificaily
defined.

§ 14.4 The date of Substantiai Completion is the date certified by the Architect in accordance with Section 15.4.3,

§ 14.5 1f the Contractor is delayed at any time in the commencement or progress of the Wark by changes ordered in the
Work, by Iabor disputes, fire, unusual delay in deliveries, abnormal adverse weather conditions not reasonably
anficipatablé, unavoidable casualties or any causes beyond the Contractor’s contro], or by other causes which the
Architect determines may justify delay, then the Contract Time shall be extended by Change Order for such
reasonable time as the Architect may determine, subject to the provisions of Article 21,

ARTICLE 15 PAYMENTS AND COMPLETION

§ 15.1 APPLICATIONS FOR PAYMENT

§ 15.1.1 Where the Confract is based on a Stipulated Sum or the Cost ofthe Wotk with a Guaranteed Maximum Price,
the Contractor shall subtit to the Architect, before the first Application for Payinent, a schedule of valaes, allocating
the entire Contract Sum to the various portions of the Work, prepared in such form and supported by such data to

substantiate its accuracy as the Architect may require. This schedule, unless objected to by the Architect, shall be used
in reviewing the Contractor’s Applications for Payment.

§ 15.1.2 With each Appiication for Payment where the Coniract Sem is based vpon the Cost of the Wark, or the Cost
of the Work with a Guaranteed Maximum Price, the Contractor shall submit payrolls, petty cash accounts, receipted
invoices or invoices with check vouchers attached, and any other evidence required by the-Owner o demonstrate that
cash disbursements already made by the Contracior on account of the Cost of the Work equal or exceed (1) progress
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payments ajready received by the Contractor, less {2) that portion of those payments attributable to the Contractor’s
Fee; plus (3) payrolls for the period covered by the present Application for Payment.

§ 15.1.3 Payments.shall be made on account of materials and eduipment defivered and suitably stored at the site for
subsequent incorperation in the Work. If approved in advance by the Ownes, payment may similarly be made for
materials and equipnent stored, and protected from-damage, off the site at a location agreed upon in writing.

§ 15.1.4 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner
no later than the time of payment. The Contractor further warrants that upon submittal of ant Application for Payment
all Work for which Certificates for Payment have been previously issued and payments received from the Owner shall,
to the best of the Contracter’s knowledge, information and belief, be free and clear of liens, claims, security interesfs

or other encumbrandes adverse to the Owner’s interests,

Py

§ 15.2 CERTIFICATES FOR PAYMENT
§ 15.2.1 The Architéct will, within seven days after receipt of the Contractor’s Apptication for Payment, either issue fo
the Owner a Certificate for Payment, with a copy to the Contractor, for such amiount as the Archijtect determines is

properly due, or notify the Coniractor and Owner in writing of the Architect’s reasons for withholding certification in
whole or:in part as provided in Section 15.2.3.

§ 15.2.2 The issuance ofa Certificate for Payment will constitute a representation by the Architect to the Ovwner, based
oft the Architect’s evaluations of the Work and the data comprising the Application for Payment, that, to the best ¢fthe
Architect’s knowledge, information and belief, fhe- Work has progressed to the point indicaled and that the guality of
the Work is in accordance with the Contract Documents. The foregoing representations are subject to an evaluation of
the Work for conformance with.the Contract Documents upon Substantial Completion, to results of subsequent tests
and inspections, to correstion-of minor deviations from the Contract Documents prior to completion and to specific
qualifications expressed by the Architect, The issuance of a Certificate for Payment will further constifute s
representation that the Contractor is entifled to payment in the amotnt certified. However, the issuancs ofa Certificate
for Payment will not be a representation that the Architect has (1) made exhaustive or continuous on-site inspections to
check the quality or quantity of the Wark, (2) reviewed construction means, methods, techinigues, sequerices or
procedures, (3) reviewed copies of requisitions recelved Fom Subcaniractors and material suppiiers and other data
requested by the Owner to substantiate the Confractor’s right to payment; or (4) made examination to-ascertain how or
for what purpose the Contractor has uséd money previously paid on account of the Contract Sum.

§ 15.2.3 The Architect may withbold a Certificate for Payment in whole or in part, to the extent reasonably necessary
to protect the Owner, if inthe Architect’s opinion the representations to the Owner required by Section 15,2.2: cannot
be made. If the Architect is urable to certify payment in the amount of the Applicatiou, the Architect will notify the
Contractor and Owner ds provided in Section 15.2.1, If the Contractor and the Architect cannot agree on a revised
amount, the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to
make such Tepresentations to the Owner. ‘The Architect may also withhold a Certificate for Payment or, because 6f
subsequently discovered evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to
such extent as may be necessary in the Architect’s opinion to proteit the Ovmer from loss for which fhe Contractor is
responmbie including loss resulting from acts and omissions described in Section 9,2,2, because of
defective Work not remedied;
.2 third party claims filed or reasonable evidenceindicating probable filing of such claims unless seourity
atceptable to the Owneris provided by the Contractor;
.3 fajlure of the Contractor to make payments properly to Subcontractors or for Jabor, materials or
eguipment;
4 reasonable evidence that the Work cannat be completed for the unpaid balance of the Contract Sum;
.5 damage to the Owner or a separate confractor;
§  reasonahle evidence that the Work will ot be completed within the Contract Time and that the unpald
bafance would not be adequate to cover actual or liguidated damages for the anticipated delay; or
. repeated failure to carry out the Work in accordance with the Contract Documents.

§ 15.2.4 When the above reasons for withholding ceriification are removed, certification wili be made for amounts
previously withheld.
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§ 15.3 PROGRESS PAYMENTS

§ 15.3.1 The Contractor shall pay- edch Subgcontractor, no later than seven days afier receipt of payment, the amount to
which the Subgoritractor is entitled, reflecting percentages actually retained from payments to the Contracior on
sceount of the Subcontractor's portion of the Work. The Contractor shall; by appropriate agreement with each
Subeontractor, require each Subcontractor to make payments to sub-subcontractors i similar manner,

§ 15.3.2 Neither the Owner nor Architect shall have an-obligation to pay or see'to the payment of money to a
Subcontractor except as may otherwise be required by law,

§ 1833 A Certificate for Payment, & progress payment, or partial or entire use or occupancy of the Project by the
Owner shall nat constitute acceptance of Work not in accordance with the Contract Documents.

§ 15.4 SUBSTANTIAL COMPLETION

§ 15.4.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof
is sufficiently complete in accordance with the Contract Doctiments so that the Owner can occupy or utilize the Work
for its intended use,

§ 15.4.2 When the Contracter conslders that the Work, or a portion thercof which the Owner agrees to accept:
separately, is substantially coinplete, the Contractor shall prepare and submit to the Architect a.comprehensive list of
items to be completed or corrected prior to final payment. Failure fo include an jtem on such st does not aier the
responsibility of the Contractor to complete alt Work in accordance with the Contract Documents,

§ 15.4.3 Upon recetpt ofthe Contractor’s list, the Architect witl make an inspection 16 determine whether the Work or
designated portion thereof is substantially complete. When the Architect determines that the Work or designated
portion thereof is substantially complete; the Architect will issue a Certificate of Substantiat Completian which shali
gstablish the date of Substantial Completion, establish responsibilities of the Owner and Contractor for security,
mairiteriance, heat, utilities, damage to the Work and insurance, and fix the time within which the Confractor shall
linish all items on the list accompanying the Certificate, Warranties required by the Contract Documents shall
commence on the date of Substantial Completion ofthe Work or designated poriion thereof unless otherwise provided
in the Certificate of Substantial Completion,

§ 15.4.4 The Certificate of Substantial Completion shall be submitted io the Owner and Contractor for their writfen
acceptance of respensibilities assigned to them in such Certificate: Upon such acceptance and consent of susety, if any,
the Cwner shali make payment of refainage applymg to such Work or desipnated portion thereof, Such payment shall
be adjusted for Work thet is incomplete or not in accordance with the requirentents of the Contract Documents.

§ 155 FINAL COMPLETION AND FINAL PAYMENT

§ 15,51 Upon receipt of the Contractor’s written notice that the Work is ready for final inspection and acceptance and
upon receipl of a final Application for Payment, the Architect will promptly make such inspection and, when the
Architect finds the Work acceptable under the Contract Documents and the Contract fully performed, the Architect
will promptly issve a final Certificate for Payment stating that to the best of the Architect’s knowledge; information
and betief, and on the basis of the Architect’s on-site visits and inspections, the Work has been completed in
accordance with terms and cenditions of the Contract Documents and that the entire balance found {o be due the
Contractor and noted in the final Certificate is dus and payable. The Architect’s final Certificate for Payment will
constitute 8 further representation that conditions stated in Section 15.5.2 as precedent fo the Contractor’s heing
entitled to final payment have been fulfilled.

§ 15,5.2 Final payment shall not become due until the Cantractor has.detivered to the Owner a completerelease of all
liens arising out of this Contract or receipts in full covering all labor, materials and equipment for which a lien could be
filed, or a bond satisfactory to the Owner to indemnify the Owner against such len. 1f such lien remains unsatisfied
after payments are made, the Contractor shall refund o the Owner all money that'the Owner may be compelled to pay
in discharging such lien, including costs and reasonable aftorneys’ fees

§ 15.5.3 The making of final payment shall constitute a waiver of claims by the Owner-except those arising from
4 liens, claims, security interests or encumbrances arising out of the Contract and unsetiled;
2 failure of the Work to comply with the requirements of the Contract Documents; or
3 terms of special warranties required by the Contract Documents.
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ARTICLE 16 PROTECTION OF PERSONS AND PROPERTY
§ 16,4 SAFETY PRECAUTIONS AND PROGRAMS

—TNDEXNO 154024/ 2017
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§ 15.5.4 Acceptance of final payment by the Contractor, a Subcontractor o material suiplier shall constitute a waiver
of claims by that payse except those previousty made in wrltmg and identified by that payee as unsetiled af the time of
The Confractor shall be responsible for initiating, maintaining and supervising all safety precautions and programs in m

connection with the pesformance of the Contract. The Contréctor shall take reasonable precautions for safety of, and
shall provide reasonable protection to prevent damage, injury or loss to

A employees on the Work and other persons who may be affected thereby;

2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site,
under care, custody or control of the Contractor or the Contractor’s Subcontractors or
Sub-subcontractors; and

3 dther property ai the site or adjacent thereto, such as trees, shrubs, Jawns, walks, pavemeats, roadways,

struetures and utilities not designated for rentoval, velodation or replacenient in the course of
constraclion.

The Centractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes, rules and
regulations, and lawful orders of public authorities bearing on safety of persons and preperty-and thelr protection from
damage, injury or loss. The Contractor shall promptly remedy damage and loss to property caused i whole or in part
by the Cantractor, 4 Subcontractor, a sub-subsontractor, or ahyone directly or indirectly employed by any of them, or
by anyone for whose acts {hey may be liable and for which the Contractor is responsible under Sectionis 16.1.2 and
16.1.3, except for damage-or loss atiributable to acts or omissions of the Ovmer or Architect or by anyone for whose
acts either of them may be liable, and not attributable to the fault or negligence of the Contractor. The foregoing
obligations of the Contractor are in addition to the Confractor’s obligations under Section 9.5,

§ 16.2 HAZARDOUS MATERIALS

§ 16.2.1 The Contractor is responsible for compliance with the requirements of the Contract Documents regarding
hazardous materials, If the Contractor encounters a hazardous material or substance not addressed in the Contract
Documents, and if reasonable precautions will be inadeguate to prevent foreseeable bodily injury or death to persons
resulting from amaterial or substance, including but not limited to asbestos.er polychlorinated biphenyl (PCH),
encountered on the site by the Contracior, the Contractor shall, upon recognizing the condition, immediately stop
Work in the affecied area and report the condition fo the Owner and Architect in writing. When the raterial or
substance has been rendered harmless, Work in the affected area shall resume Upon written agreement of the Owiier

'and Contractor. By Change Order, the Contract Tinte shall be extended appropriately and the Confract Sum shalf be

increased in the amourd of the Contracior’s reasondble additional costs of shutdown, delay and stari-up,

§ 16.2.2 To the fullest extent permitted by law, the Owner shail indemnify and hold harmless the Contractor,
Subcontractors, Architect, Architect’s consultants and agents and employees of any of them from and against claims,
damages, losses and expenses, including but not limited to attorneys’ fees, arising ‘out of or resulting from
performance of the Work in the affected area, if in fact, the material or substance presents the risk of bodily injury or
death as described in Section 16:2.1 and has not been rendered harmless, provided that such claim, damage, loss or
expense is attributable {0 bodily injury, sickness, disease or death, or to-injury to or destruction of tangible property
(other than the Work itself), except to the éxtent that such damage, loss or expense is-due to the fault or negligence of
the party seeking indemnity.

§ 16.2.3 If, without negligence on the part of the Contractor, the Contraclor is heid lable by a povernment agency for
the cost of remediation of a hazardous material or sitbstance solely by reason of performing Work as required by the
Confract Documents, the Owner shall indemnify the Contractor for a1l cost and expense thereby incurred,

ARTICLE 17 INSURANCE AND BONDS

§ 17.1 The Contractor shal} purchase from, and maintain in 8 company or companies lawfully authorized to do
business in the jurisdiction in which the Project is located, insurance for protection from clabms under workers’
compensation acts and other employee benefit acts which are-applicable, claims for damages because of bodily injury,
including death, and claims for damages, other than to the Work itself, to property which may arise out of or result
from the Contractor’s operations and completed operations under the Coniract, whether such operations be by the
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Contractor or by a Subcontractor or anyone directly or indirectly employed by any of them. This insurance shall be
writien for not less than fimits of liability specified in the Contract Documents or required by taw, whichever coverage
is greater, and shall include contracival Hiability insurance applicable to the Contractor’s obligations under Section
9.15. Certificates of Insurance acceplable to the Ovimer shail be filed with the Gwner prior to commencement of the
Work. Bach policy shall conifain a provision that the policy willnot be canceled or allowed ta expire imtil at least 30
days" prior Wwritten notice has been given to the Owner. The Contractor shall cause the commerciat liability coverage
required by the Contract Documents to include: (1} the Owner, the Architéct and the Architeet’s Consultants as
additional insureds for clahns caused s whole or in part by the Contractor’s negligent acts. or amissions during the
Contractor’s aperations; and (2) the Owner as'an additionial insuwed for claims caused in whaole or in part by the
Contractor's negligent acté.or omissions during the Contractor’s completed operations,

§ 17.2 OWNER'S LIABILITY INSURANCE _
The Owner shall be résponsible for purcliasing and maintaining the Owner’s.usual liability insurance.

§ 17.3 PROPERTY INSURANCE

§ 17.3.1 Unless otherwise provided; the Owner shall purchase and maintain, in a corapany cr companies lawful!y
authorized 1o do business in the jurisdiction in which the Project is located, property insurance on an "all-risk" o
equivalent poljcy form, including builder’s risk, in the amount of the initial Contract Sum, plus the value of subsequent
modificationsand cost of materials supplied and instalied by others, compnsmg total value for the entire Project af the
site o 2 veplapement cost basis without optional deductibles: Such property insurance shall be maintained, unless
otherwise provided in the Contract Documents or otherwise agreed in writing by alj persons and entittes who are
beneficiaries of such insurance, unti} final payment has been made as provided in Section 15,5 or until no person or
entity other than the Owner has an insurable interest in the property required by this Section 17.3.1 fa be covered,

whichever is later. This insuranice shall inclide interests of the Owner, the Contractor, Subcontractors and
sub-subcontractors in the Project,

§ 17.3.2 The Owner shail file a copy of each policy with the Contractor before an exposure to loss may oceur, Each
policy shall contain a provision that the palicy will not be canceled or allowed to expire, and that its limits will not be
reduced, until at least 30 days® prior writtén notice has been given to the Contracior.

§ 17.3.3 The Owner and Contractor waive all rights against (1) each other and any of their subcontractors,
sub-subcontractors, agents and emiployees, each of the athey, and (2) the Architect, Architect’s consuliants, separate
contractors deseribed in Article 12, if any, and any of their subcontractors, sub-subgontractors, agents end employees
for damages caused by fire or other causes of loss to the exlent covered by property insurance obtained pursuant to
Section 17.3 or othet property insurance applicable to the Work, except such rights as the'y'have to proceeds of such
insurance held by the Owner as fiduciary, The Owner or Contractor, as appropriate, shall require of the Architect,
Architect’s consultants, separate contractors described in Article 12, if any, and the subcontractors,
sub-subcontractors, agents and employees of any of them, by appropriate agreements, written where legally required
for validity, similar walvers each in favor of other parties entnerated herein, The policies shall provide such waivers
of subrogation by endorsement or otherwise. A waiver of subrogation shall be effective as to a person ar entity even
though that person or entity would otherwise have a doty of indernification, contractual or otherwise, did not pay the
insurance premium directly or indirectly, and whethetr or not the person or entity had an insuralle interest in the
property damaped,

§ 17.3.4 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made
payable 0 the Qwner as fiduciary for the insureds, as their inferests may appear, subject to requirements ofany
applicable mortgagee clause. The Coniractor shall pay Subcontractors their just shares of insurance proceeds received
by the Contractor, and by appropriate agreements, written where legally required for validity, shafl require
Subcontractors to make payments to heir sub-subcontractors in similar manner.

§ 17.4 PERFORMANCE BOND AND PAYMENT BOND
] § 17.4.1 Contractor shall not precure and provide any bonds,

| § 17.4.2 Contractor shali not procare and provide any bonds.
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ARTICLE 18 CORREGTION OF WORK

§ 18.4 The Confractor shall promptly correct Worlc rejected by the Architect or failing to conform to the requirements
of the Confract Documents, whether discavered befare or after Substantial Completion and whether or not fabricated,
instafled or completed. Costs of correcting such vejected Work, mctudmg additional testing and inspections, the cost of
uncoyering and replacement, and compensation for the Architect’s services'and expenses made necessary thereby,

shall be at the Contractor’s expense; unless compensable tnder Section A2.7.3 in Exhibit A, Determination of the
Cost of the Work.

§ 18.2 In addition to the Contractor’s obligations under Seetion 9.4, if] within one year afler the date of Substantial
Cospletion of the Work or designated portion thereof or aftér the daie for connmancement of wamranties established
under Section 15.4:3, or by lerms of gn applicable special warranty required by the Contract Documents, any of the
Waork is found 10 be not in accordance with the reguiréments of the Contract Documents, the Contractor shiall correct it
promptly after veceipt of written notice from the Owner to do so unless the Owner has previously given the Contractor
2 written acceptance.of such condition, The Owner shall give such notice promptly after discovery of the condition,
During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor
an oppeortunity to maks the correction, the Owner waives the rights to require correction by the Contractor and to make
a claim for breach of warranty.

§ 18.3 If the Contractor fils to correct nonconforming Work within a ressonable time, the Owner may correct it In
accordance with Section 8.3.

§ 18.4 The one-year period for correction of Work shall be extended with respect to-portions of Work first performed

after Substantial Completion by the peried of time between Substantial Completion and the actudl completion of that
portion of the Work.

§ 18.5 The one-year period for correction of Work shall not be extended by corrective Work performed by the
Contractor purstant to this Article 18.

ARTICLE 19  MISCELLANEQOUS PROVISIONS

§ 19.1 ASSIGNMENT OF CONTRACT

Neither party to the Contract shall assign the Confract without written consent of the other, except that the Owner may,
without consent of the Contractor, assign the Contract to a lender providing construction financing for the Projest if

the lender assumes the Owner's rights and obli gahons tnder the Contract Documents, The Contractor shall execute all
comsents reasonably required to facilitate such-assignment.

§ 19.2 GOVERNING LAW

The Contract shali be governed by the law of the place where the Project is Jocated, except, that if the parties have
selected arbifration as the method of binding dispute resohition, the Federal Arbitration Act shall govern Section 21,4,

§ 19.3 TESTS AND INSPECTIONS

Tests, inspections and approvals of portions of the Work required by the Confract Docurnents or by applicabile laws,
statutes, ordinances, codes, rujes and regulations or tawfisl orders of public authorities shall be made at an appropriate
time. Unless otherwise provided, the Confractor shall make arrangements for such tests, inspections and approvals
with an independent testing laboiatory or entity accepiable to'the Owner, or with the appropriate public authority, and
shall hear all relaled costs of tests; inspections and approvals, The Contractor shall give the Architect thnely notice of
when and where tests and inspections are to be made so that the Architect may be present for such procedures. The
Owner shall bear costs of (1) tests, inspections or-approvals that do not become requirements until after bids are
received or negotiations concluded, arid {2) tests; inspections or approvals where building codes or appiicable laws or
regulations prohibijt the Owner from delegating the costs'to the Contractor.

§ 19.4 GOMMENCEMENT OF STATUTORY LIMITATION PERIOD

The Owner and Contractor shall commence all claims and canses of action, whether. in coniract, tort, breach of
warranty or otherwise, against the other arising out of or related to the Confract in zccordance with the requirements of
the final dispute resolution method selected in the Agraement within the period gpecified by applicable law, but in any
-ease nat morethan 10 years after the date of Substantial Completion of the Work. The Owner and Contractor waive all
claims and cavses of action not commenced in accordance with this Section 19.4,
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ARTICLE 20 TERMINATION OF THE CONTRACY

§ 20,1 TERMINATION BY-THE CONTRACTOR

If the Acchitect fails to certify payment as provided in Section 15.2.} for a period of 30 days through no fault of the
Contractor, or if the Owner fails to make payment &s provided in Section 4.1.3 for & period of 30 days, the Contractor
may, upon seven additional days” written notice to the Owner and the Architect, terminate the Contract and-recover

from the Owner payment for Waork executed, including reasonable overhead and profit, costs incurred by reason of
such fermhination, and damages.

§ 20,2 TERMINATION BY THE OWNER FOR GAUSE
§ 20.2.1 The Owner may terminate the Canlract if the Contractor
1 repeatedly refuses of fails to supply enough properly skilled workers or proper materials;
.2 fails tomake payment to Subcontractors for materials or fabor i accordance with the respective
agreenients between the Contractor and the Subcontractors;
J  repeatedly disregards applicable laws, statutes, ordinances, codes, Tules and regiiations or lawful
orders of a public authority; or
4 otherwise is guilty of substantial breach of a provision of the Contract Documents.

§ 20.2.2 When any of the above reasens exists, the Owner, upon certification by the Architect that sufficientcause
exists to justify such action, may, withoot prejudice to any other remedy the Owner may have and after giving the
Contractor seven days’ written notice, terminate the Contraci and talee possession of the site and of all materials,
equipment, tools, and construction equipment and machinery thereon owned by the Contractor and may finish the
Work by whatever reagsonable method the Owner may deem expedient. Upon request of the Contractor, the Ovwner
shall firnish to the Contractor a detailed accounting of the costs incurred by the Owner in finishing the Work,

§ 20.2.3 When the Qwner terminaies the Contract for one of the reasons stated in Seetion 20.2.1, the Contractor shall
not be entitled to receive furlther payment until the Work is finished.

§ 20.2.4 If the unpaid bafance of the Contract Sum exceets costs of finishing the Work, including compensation for
the Architect’s services and expenses made necéssary thereby, and other damages incureed by the Ovaer end not

expressly waived, such excess shall be paid to the Contractor, If such costs and damages exceed the unpaid balance,
the Contractor shali pay the difference lg the Owner. The amount to be paid to the Contractor or Owner, as the case

may be, shall be certified by the Architect, upon application, and this obligatien for payment shafl survive termination
of the Contract,

§ 20.3 TERMINATION BY THE OWNER FOR CONVENIENCE

The Owner may, st any time, terminaté the Contract for the Ovwmer's convenience and withont cause. The Contractor
shall be entitied to receive payment for Work executed, and costs incurred by reason of such termination, along with
reasonable averhead and profit on the Work not executed.

ARTICLE 21 CLAIMS AND DiSPUTES

§ 21.1 Claims, disputes and other matters in question arising out of or relating to this Coniract, including those
alleging an error or omission by the Architect but excluding those arising under Section 16.2, shail be referved initially
to the Architec! for decision. Such matters, except those waived as provided for in Section 21,8 and Sections 15.5.3
and 15.5.4, shall, after initia] decislon by the Architect ar 30 days after submission of the matter to the Architect, be
subject to mediation as a condition precedent to binding dispute resolution,

§ 21.2 If a claim, dispute or other matter in question relates 4o or is the subject of a mechanic’s Heg, the party asserting
such matter may proceed in accordance with applicable law to comply with the Jien notice or filing deadlines.

§ 21.3 The partics shall endeavor to resolye their disputes by mediation which, unless the parties mutvally agree
otherwise, shall be administered by the American Arbitration Association in accordance with their Construction
Industry Mediation Procedures in effect o the date of the Agreement, A request for mediation shall be made in
writing, delivered to the other party to this Agreement, and filed with the person or entity administering the mediation.
The request may be made concurrently with the binding dispite resotution but, in such event, mediation shall proceed
in sdvance of binding dispute resolution proceedings, which shall be stayad pendmg mediation for a period of 60 days
from the date of filing, unless stayed for & longer period by apreement of the parties or court order. if an arbitration is
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stayed pursuant fo this Section, the partiés may nonetheless proceed 1o the selection of the arbitrater(s) and agree upon
# schedule for later proceedings.

§ 21.4 Ifthe parties have selected arbitration as the method for binding dispute resolution in the Agreement, any claim,
stbjeet to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree.
otherwise, shail be administered by the American Arbitration Association, in accordance with the Construction
Industry Arbitration Rules in effect on the date of this Agreement. Demand for arbitration shall be made in writing,
defivered to the other party to the Confract, and filed with the pesson or entity administering the arbitration. The award
rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon 1t in accordance with
applicable law in any court having jurisdiction thereof

§ 21.5 Bither party, at its sole discretion, may consolidate an arbitration conducted under this Agreement with any
other arbitration to which it is a party provided that (1) the arbitration agreement governing the other arbitration
permits consolidation; (2) the arbitrations to be consolidated substantially involve common questions of law or fact;
and (3) the arbilrations employ materially similar procedural rules and methods for selecting arbitrator(s).

§ 21,6 Any pasty to an arbitration may include by joinder persons or entities substantially involved in a commaon ;
question of law or fact whose presence is regaired if complete relief is to be accorded in arbitration provided that the
party sought o be joined consents in writing to such joinder. Consent to arbitration involving an additional person or

entity shall not constitute consent to abitration of a Claim not described in the written Consent,

§ 24.7 The foregoing apreement o arbitrate and other agreements to arbiirate with an additicnal person or entity duly

consented to by parties to the Agreemeunt shall be specifically enforceable uiider applicable law in sny court having
jurisdiction thereof.

§ 21.8 CLAIMS FOR CONSEQUENTIAL DAMAGES
The Coniractor and Owner waive claims against each other for consequential damages arising out of or relating to this
Contract. This mutual waiver includes. ‘
.4 damages incurred by the Owmer for rental expenses, for losses of use, income, profit, financing,
- business and repptation, and for loss of management or employee productivity or of the services of such
persons; and
2 damages incurred by the Contractor for principal office expenses including the compensation of
personne] stationed there, for losses of financing, business and reputation, and for loss of profit except
anticipated profit arising directly from the Work,

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s fermination in
accordance with Article 20. Nothing contained in this Section 21.8 shall be deemed to preclude an award of liquidated
damages, when applicable, i1 accordance with the requirements of the Contract Documents.

ARTICLE 22 OTHER CONDITIONS

§ 22,1 Contractor must coordinale access into the building with the designated buiiding representative, Working hours
shall bo between 8:45 AM and 4:45 PM, The Cantractor shall engage only in quiet work between the hours of 8:00

AM and 9:00 AM. No work on weekends or holidays witheut the Owper’s approval, If such approval is given, itisthe
Contractor’s responiibility 16 acquire necessary permits, with the cost of those perrnits to be paid fr by the Owner.

§ 22,2 Contractor’s Insurance Company must submit a Certificate of Insurance naiing the following 2s "Primary
Additional Ihsured" prior to commencement of work:

A. Piaza 400 Owners Corp. (Certificate Holder)

400 East 56" Street’

New York, NY 10022
B. Plaza 400 Ovwners Corp. Direclots, Officers, Employees, Agents, Successors and/or Assignees
C. Bone/Levine Archifects
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Original Certificates must be submitted to the Architect.

§ 22.3 Owner is responsible for New York State sales tax unless, if applicable, a Certificate of Capital Improvement
Form is subijtted to the Contracior by the Owner or the Owner’s Management, Tax is not included in the coniract
price, The Confractor, their agents, servants and/or employees must advise the Owner and Arghitect in writing of the
nieeq for any additional Certificates of Capital mprovements relating to services to be provided or other purchases in
relation 1o {his construction project. Such notice shall be provided at sufficlent period of time before the services
and/or purchases are contracied or performed,

§ 22.4 The Contractor is required to complete all punch list work within Thirty (30) days of the date of substantial

completion as indicated in the contract. If work is not completed within thistime the costs of the architectural services
required for the administration of the worly, including punch list items and praject close-out shall be the responsibility
of the Contractor and shall be paid directly by the Contractor to the Architect with no additional charge to the Owner.

Final payment to the Contractor will not be made until alt such accounts are settled. Additional services will be billed
at the Architect’s hourly ate.

§ 22.5 Contractor must submit a schedule for work along with signed contracts and other required docunents.
Updated schedules must be submitted along with.each ACP.

§ 22.6 Contractor shall notify Owner and Architect at Jeast two weeks priorto expiration of insurance and permits and
advise of any impediments regarding renewal.

§ 22.7 Contractor s responsible for posting required permits at the building at all times including maintaining a set of
the DOB approved drawings at the building.

§ 22.8 The Coniractor does not intend to uge any subcontractors, vendors and suppliers in connection with the Wark
under this Agreement and shall net engage any subcontractor, vendor or supplier without the prior writfen consent of
Qwner in each mstance. If Contraclor uses any subcontractors, venders and suppliers, Contractor will provide Owner
with g verified list of subcontractors, vendors and suppliers used or employed in connection with the Work and
written evidence satisfuctory to Owner that any indebtedness connected with the Work for which Owser or Owner’s
property miight be responsible or encumbered has been paid or otherwise satisfied, which written evidence shall
inelude "Conlractor’s Affidavit of Payment of Debts and Claims” and "Contractor’s A ffidavit Release of Lien”
1espect|vely, and the supporting decuments mentioned therein, and Contractor shall have delivered to Owner all
required lien waivers; all final drawings, diagrams legend sheets, instructions and other materfals required to be
delivered pursuant to the Speocifications; and any and all certificates or permits required by the Specifications and by
any governmentat department or agency to indicate the Work has been completed in accordance with law,

This Agreement entered into as of the day and year first writfen above.,

/ < Lg)'5'“5'04/%{’//"%

S .
WER (Signoture) _QN»WVCTGR [Sigratur

| Jacob Dimant, MD, Board President Anlliony Colaa, Sr. , President

(Printed name and title) (Printed nawe and tiie) / /
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This Addittons and Deletions Report, as defined 6n page 1 of the associaied documenl, reproduces below all texi the author has
added to the standard form AIA dagument In order lo complete if, as well-as any tex] the author may have added 1o or deleted fram the
origivial AlA faxt. Added fexi is shown undeslined. Deteted lext is indicated with a hordzontal ine through the priginal AIA text,

Note: This Additions and Deletions Report i$ provided for information: purpases ondy and Is not incarporaled into of constitute any part

of tie associaled AJA document. This Additions and Delellons Raporl and its assoclated docurrient were generated simultansousiy by
AlA software al 16:46;10 an 06/29/2016,

PAGE 1

AGREEMENT made as of the Twenty-ninth day of June in the year Twg Thousand Sixteen

Plaza 400 Owners Corp,
400 East 56th Street
New York, NY 10023

vy

Salo Construcfion, Co., it

D/BIA Flae Watcrproofing & Restoraiion Co,
10-40 Borden Avenue

Long kslend City, NY 11101

Telephone Number: 718.784.811

Fax Number: 718.784.8115

Repaiss to Plazas, Phage
SW Corner

400 East 56th Street
New York, NY 10022

Bone/Leving Architects

561 Broadway, No, 8D

New York, NY 10012

Telephone Number: 212.219.1038
Fax Number: 212.224.8056

PAGE 2

August 1, 2016 or earlierdepending on receint of DoB Permits,

PAGEJ

§ 2.3 The Contractor shall achieve Substantial Completion of the entire Work nit later than Fifty { 50 } working
{Monday — Friday excepi Holidays) days from the date of commencement, or as follows:
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[X]  Stipulated Sum, in accordance with Section 3.2 below

§ 3.2 The Stipulated Sum shall be One 1 undred Eiphly-nine Thousand One Hundred Ninety-two Dollars and Zero
Cents ($ 189,192.00 ), subject to additions and deductions as provided in the Centract Documents. e

As per FLAG Waterproofing & Restovation Bid Rorm dated Clarified May 31, 2016,

As per FLAQ Walerproafing &
Resloration Bid Form dated Clarified May
31,2016,

None

WQ%I&W@R&(—W@N&R@GR—Q—FEE
§-3:3:1-The-Cost-of the-Worcisns defined-in-Exhibit-A; Determinstion-of the-Casi-of the-Work:

B33 The Conbmetoris-Fee:

(Storte-cr-tump-sit-pereentasc-of Costaf the-Werk-orothei-pravisionfor-determining-the-Contrasiors-Feesmnd the
methad-ifudinstment-ta-the-fee-for-shanges-in-the-Weorld)

§-3-4-COST-OF-THE-WORK-PLUS-CO NIRAG?:QR‘S—FEE—WFFH—AQUARAN?I'-EE-D—MA)QMUMWPRIGE
§-34:4Fhe-Goskofthe-Worl-is-as-defined-in xhibit-ADeterminntionoM the-Cest-af the Work:

§3:42The-ConmastersFee:
Steie-e-tump-smjrereonkige-of- Cost-af the- Warkorother-provision for-deterpining-the-Contractors-Fee-gnd the
Fethodaf-ediustmant-to-the-feadfor-ehanges-tn-the-Hark)

5343 GUARANTEED-MAXIMUN-RRICE
54434 Thesum-ofiha Cosl-elthe Wapiﬁanad%he@enﬁaﬂe&ﬂw%—guaun&eeﬂbﬂhe&mmmemﬁw#&eﬁ%e%{&

Yrsubiou-to-ndditions-and deductions by changes-in-the Worcas-provided-inthe-Uantrasi-Dacuments,-Sueh-nraximum
stim-is-referredle-inthe Conwact Deewments-avthe-Gumsinteed-Maxirmuntice-Costs-whith-would-esuse the

Guarantged-Mazimum-rieeio-be-exceaded-shall-be-paid-by-the-Coniractar-withont-relmbursement-by-the Owner
Ehsertspeetfivprovisions-ii-he-Chstrastoria-fo-partaipie-l-am-savings:)

§-3:4:3:2The-Guarmverd-Maximum-Pr 1ce—ss—baseei—olHhefe&ia«wag&kemh.»ﬁ{—any-m dieh-are-deseribed-iiethe
Contrac-Doeuments-and-are-herebyaccepted by the Gwres:

§-3-4.3.3 Unit-Prises—ifams:
Hdentifietindd-stole-Hhe-wrtpries—pd-state-tie-ghantife-HmitatiorsHameto-whioh-hawmie-prive-will-be-upplicsblod
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ltem Unlts-and Limitations Prge-Perlinit (5000}
§-3.4-3.4 Adpwvenees-instudadfn-tie-Guaraitesd-Madmpm-Priee- ey

fdenitificand-atute-the-gmauntolaas-aliovisess—andstate-photemdie-snde-tebos-sterialsor-batl
Kem Allewanes

PAGE 4

First Payment: $17,027.28 {10% Contract Sum Less 10% Relainage) Due for Mobilization upon Contract sipning,
Thereafler payments shall be based upon receint of approved Apslication and Certificaie for Pavment,

§ 4.1.3 Provided that an Applization for Payment is received by the Architect not later than the Fifth day of a month,
the Owner shall make payment of the certified amount to the Contractor not later than the Fiith day of the following

month. Ifan Application for Payment is received by the Architect after the date fixed above, payment shall be made by
the Owner not later than Thirty ( 30) days afler the Architect receives the Application for Payment,

10% Refainape shall be withheld from cach Applicution and Certilleate for Paymend,
Retainage shali be relensed within thirty (30} davs of completion of all punch list ilemis.

7.0 % per annum

PAGES

[X]  Litigation in a court of competent jurisdiction.

Projeet Manual for Repairs 1o Plazas, Phase 1 dated March 22, 2016 prepared by BonefLevine Archijects

Division 1 General Requirapents 03-22-16
A, Instructions to Bidders £05-010
8. Bid Form 011-016
&) {eneral Requirements £17-026
D, Alternates 027-029
E Project Close Qut 030-032
Division 2 Existing Conditions — N/A 03-22-16
Division 3 Concrete 03-22-16
Section 030000 Concrete 033-039
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Section (1321440 Stone Paving 040-045

Division 4 Masonry 03-22-16

Section 043000 Masonry Repairs - 046-057

Division 5 Metals — N/A (43-22-16

Division & Wood and Plastics — N/A 03-22-16 =
Division 7 Thermal and Moistilrc Protection f3-22-16

Section 076200 Shest Metals 058-062

Section 075600 Fluid Apntied Waterproofine Membrane 063-093

Section 076500 Flexible Flashing 094-096

Section 076526 Self-Adhering Sheel Flashing 097-100

Section 079200 Joint Sealers 101-106

Division 8 Ovpenings— NA $3-22-16

Division ¢ Finmishex 13-22-16.

‘Section 099000 Painfing 107-114

PAGE §

Repaiis to Plaza Plinters

A-00] General Information, Plans 03-22-16
A-002.00 SW Plaza Seetions, Delnils 031-22-16
A-003.00 1¥ Ave, Stair Modification 03-22-15

FLAG Waterproofing and Restoration Bid Forey dated Clarified Moy 31 2016,
Rider dated as of the date hereof annexed hereta and made part liereof,

PAGE 18

§ 17.4.1 TheOwnershall-have the-rightte-regisive the-Contrastor-te-farnishtbonds-covering-Tnith it pecformanse-ol the
Cantruct-and-pryment-ofoblipativasoriving Hereunderas-Sipuisted-n-biddinprequirementsorspecificulbyr-regquired
rile-Comract-Documenis-on-the-date-ofexeaution-of-the-Gontract:Conlracior shall npl proeure and provide any

bonds,

§ 17.4.2 Hﬁen—ﬁwreque%t—oi—mﬁnpwaﬁﬁ-er—eﬁﬁﬁxﬁaiaemg-te-bmwatam'mi -benetieiun-elbondssovering-payment-of
_ oblipalieds-arisinguaderthe Contract: lhe(sﬁnﬁﬂaaemmﬁwwmpiﬁ—ﬁ#ﬁﬁh—ﬂ—mwﬂf—{ia& bonds ershallasthorzes
gopy-ta-be-furnished:Contractor shall nét procure and provide any bonds,

PAGE 19
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ARTICLE 22 OTHER CONDITIONS

§ 22,1 Contractor must coordinaie access info the building with the desipnated building representative, Warking hours
shall be between 8:45 AM'and 4:45 PM. The Contractor shall engaee anly in quiet work between the hours of 8 {iQ).
AM and 9:00 AM. Ne work on weekends ur holidays without the Ownerts angroval. [ such approval s given. it is the
Contractar s responsibilicy to acquire necessary pepnits. with the cost of these permits tobe paid for by the Owner.

§ 222 Contractor’s Insurance Company must submit a Certificate of lnsurance naming the [Gllowlipg as "Primary
Additional Insured” prior to commencement of work:

A Plaza 400 Owners Corp. (Certificaie Holder)

400 Ensi 56 Sirest

New York, NY 10022
B. Plaza 400 Owners Corp. Directors, Officers. Employees, Apents, Successors and/or Assignesg
C. Bone/Levine Architects

Original Certificates must be submitted to the Architect,

§ 22.3 Owner ig responsible for New York State sales tex unless. if applicable. s Certificate of Capital Improvement
Form is submitted to the Contractor by the Owner or the Owner’s Mansgement. Tax is not inclided in the contract
price. The Contractor, their agents, servanis and/or emplovees must advise the Owner and Architect in writing of the
need for any additiona] Certificates of Capital Improvements relating fo services to be provided or other purchases fn
relation to this construction project. Such notice shall be provided af sulficient period.of Hime before the services
and/or purchases are contracted or parformed.

§ 22.4 The Contractor i¢ required 1o complete afl purels Hist work within Thirty (30) days of the dute of substantia]
completion as ndicated i the coniract 1f work is not completed within this thne the costs of the architectural seryices
vequired Jor the adwinistration of the work, ingluding punch list items and project ciose-out shall be the responsibility
‘of the Contractor and shall be paid directly by the Contractor to the Architest with no additional charpé 1o the Owner,

Final payment to the Contracior will not be made until all such accounts are seitled. Additienal services will be billed
ai the Architect’s hourly rate.

§ 22.5 Confractor must submit a schedule for work along with sined contracts and other reguired documents.
Undated schedules must be subnvitfed atong with each ACP,

§ 22,6 Conlragior shall nolify Owner and Architect at Jeast two weeks prior to expiration of insurance-and pormits ane
advise of any impediments regarding renswal,

§_22.7 Confractor is responsible Tor posting required permits at the building at alf times including maintaining a set of
ihe DOR approved drawines at the building,

§ 22.8 The Contractor does naot intend 1o use any subeontractors, vendors and suppliers in connection with the Work
under this Apreement snd shall Aot enmaee by subcontraelor, vendor or supphior withoul the prior writien consent of
Owner in each instance. If Contractor uses any subcontractors, vendors and suppliors. Conlractor will provide Owrier
with & verified list of subconiractors. vendors and soppliers used or employed in conneetion with the Work and writlen
evidence salsfactory to Owner that any indebtedness connecled with the Work for which Owner or Ownar's propery
might be responsible or encumbered bas been paid ar otherwise salisfied. which written evidence shall include
"Contractor’s Affidavit of Payment of Debts and Claims” and "Contraclor's Affidavit Release of Lien® respectively,
and the supporting documents mentioned therein, and Contractor shall have delivered to Qwner sll requived ien
waivers:all fidal drawines. diaprams, legend sheets, instructions and other materials required to be delivered pursuani
to the Specifications; and ony aud all certificates or permils requived by the Specifications.and by any povernniental
depurtment or apency 1o indicate the Work has been completed in accordance with law.

PAGE 20

Jagob Dimant, MD, Board President _Anthony Colao, Sr.

Additiens and Deletions Report tor AlA Document A1B7™ — 2007. Copyright & 1836, 1551, 1950, 1881, 1983, 1058, 1670, 1574, 1878, 1987, 1997 and 2007

Ly The Americas insiule of Archilects. A rights reserved. WARNING: This AR !Jm.un\e.ﬂ I proteetad by U8, Copysighl Law andt idenintlanas Trentiee, 5
Untautiortzed reproduction ve distrbutien vl s 087 Bogumasl of any porfion of I, may cosull n severe oivil and wominal panallins, adlaill iy
prasecuted to the maximin: extent possibie unier the low. This document was produced by AlA software at 16:48;10 op 08/28/2016 under Order
No.5444338541_1 which expires on 0305/2017, and & not for resale
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Certification of Document’s Authenticity
AIA® Document DA0T™ — 2003

[, , hereby cextify, to the besi of my knowledge, information and belief, that I created the attached final document
simultaneously with its-associated Additions and Deletions Report and this certification at 15:45:31 on 06/29/2016
under Order Neo. 5444338541 1 from AJA- Contract Docum ents software and that in preparing the attached final
document 1 made no changes to the original text of AIA® Document A107™ — 2007, Standard Form of Agreement
Between Owner and Contractor for a Project of Limited Scope, as published by the AIA i its software, other than.
those additions and deletions shown in the associated Additions and Deletions Report.

(Signed)

¢ FA'e Monnger
(Title)

o 2916
(Doted)

ALA Docutnent D401 ™ — 2003, Capyright & 1882 and 2003 by The American inslitute of Architects, All rights reserved. WARHING Thie 2187 Documept is
protected by U5, Gopyright Law and Iaternational Treaties. Unautherized reproduction or distributlon of this AA® Document, or sny postion of it, may
runult in severe civil snd criminal penaities, zad wiil be prosecuted fo the meximom extent pes sible under the lav, This docyment was produced by AIA
software al 15:45:31 on 06/29/2016 under Order No.5444338541_1 which expires on (3/05/2017, and is nol for resale.

Ussr Notes: [B5B481105)
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RIDER TO AGREEMENT
BETWEEN
PLAZA 400 OWNERS CORP. , AS “OWNER”
AND
SATO CONSTRUCTION CO,; INC,, AS “CONTRACTOR”

This Rider amends and forms a part of that certain Agreement dated as of June 29, 2016
by and between Plaza 400 Owners Corp. (“Owner”) and Sato Construction Co., Inec.
(“Contractor”) for the repair project of the Plazas, Phase I, SW Caorner for the building Ioca’{cd at
400 East 56" Street, New York, NY (the “Project”): This Rider amends the Standdid. Form of
Agreement Between Owner and Contractor for a- Project of Limited Scope (AIA Form A107-
2007}, which is referred to as the “Agreement.” To the extent that the Rider is inconsistent with
the Agreement, the provisions of this Rider shall govern. Words and phrases defined in the
Agreement have the same meanings in this Rider unless otherwise specified.

THE OWNER AND THE CONTRACTOR AGREE AS FOLLOWS:

ARTICLE |
THE CONTRACT DOCUMENTS

1.01 In the event there is any conflict or inconsistency between the terms of this
Agreement and/or Contract Documents, Architect shall be asked for written clarification and the
Architect’s and Owner’s determination shall be final and binding on the parties hereto. Work
shown on one document/drawing but not on others shall be included in this Agreement as if
shown in all such places,

102 Contractor has reviewed and is fully familiar with the Contract Documents and
fully understands the design intent shown therein,

ARTICLE 2
THE WORK

2.01  The Contractor shall perform all the Work required by the Contract Documents
for the completion of the Project in a good and workmanlike manner in sirict conformance with
the Contract Documents (hereafter referred to as the “Work™).

282  Any work required, which is not included in the Contract Documents shall be
considered Extra Work. Ifthe Contractor claims that any instructions, orders, or directions of the
Architect or the Owner involve Extra Work for which the Contractor may claim additional
compensation the Contractor shall, within five (5) days after the receipt of such instructions,
orders or directions and, in any event, before proceeding to execute the work, file with the
Architect written notice of its intention to make a claim for exira compensation stating in such
notice the amount of such extra compensation and the character of the work which Contractor
deerns should be treated as Extra Work and its reasons therefore, The Contractor shall also
comply with the terms of the Agreement with regard to all Change Orders,  The Contractor

shall not be compensated for Exira Work unless a Change Order is comp}eted and executed by
the Architect, Owner and Contractor.

#46713862_v]
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2.03  Cootractor agrees that the question as to whether or not any work is to be
considered Extra Work, or as to whether or not the Contractor is entitled to compensation
therefore, shall be determined by the Architect, Owner and Contractor.

2.04  Contractor shall not use any Subcontractors for the Work without Owner’s prior
written consent, Prior to the commencement of the Work, Contractor shall provide a list to
Owner of all Subcontractors, if any, for the Project.

2,05 Notwithstanding anything to the contrary in this Agreéement or the Contract
Documents, any claims for changes in the Work or claimg for extensions of time must be sent to
the Owner and Architect within twenty-one (21) days after the occurrence of the event giving
rise to such claim or within twenty-one (21) days after Contractor first recognizes (or should
have recognized) the condition giving rise to such claim, whichever is later. Any claim by
Contractor for (a) an adjustment in the Contract Sum for changes in the Work, ot (b) for an
increase in the Contract Time, shall be waived if not provided fo Architect and Owner.in writing
within the time frame of this Section.

ARTICLE 3
COMMENCEMENT AND COMPLETION

3.01  The commencement date. of the Work shall be the date provided for in Section 2,1
of the Agreement (the “Commencement Date”} and the Work shall be completed on or before
the date that is fifty (50) working days from the Commencement Date (the “Completion Date™),
Contractor is to make al! efforts to complete the Work as expeditiously as possible, but not later
than the Completion Date. Unnecessary interruption in the Work or failure to supply enough
crews to adequately complete the Work with diligence will permit the Owner to have the right fo
seek any redress available under the terms of this Agreement or as are available in law or equity.

3.02  Subject to Section 6.01 of this Rider, the Work shall be deemed completed upon
full completion of the Work, and any authorized Extra Work, and all debris shall have been
removed from the Project sile by the Coniractor.

ARTICLE 4
CONTRACT SUM

401  The Owner shall pay ‘the Contractor in current funds for the performance of the
Work, subject to additions and deductions by Change Order as provided in the Contract
Documents, Owner shall deliver a Capital Improvement Certificate, if applicable, upen
execution of this Agreement.

4.02  Contractor shall pay all Subcontractors, if any, and shall provide full lien waivers
from each.

403 The Coniract Sum includes ail applicable sales and use taxes, subject to additions
and deductions by Change Order as provided in the Confract Documents.

#46713862_v]
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ARTICLE 5
PAYMENTS

5.01 Notwithstanding the foregoing contained in the Agreement, all Extra Work shall
be paid in the same manner that payment for the Work is made pursuant to the Agreement,

5.02 No’chmg in this Agreement shall be construed to limit Owner’s rights réspecting "
any errors or omissions on the part of Architect.

5.03.  The Contract Sum includes the cost of all labor, materials, permits, inspections
and insurance required for the Work. Tiis expressly understood by the Contractor that the total
cost of the Work to the Owner will in no event exceed the Contract Sum unless Change Orders
are agreed upon by the Owner and executed pursuant to this Agreement. Notwithstanding
anything herein to the contrary, Contractor agrees to waive-any claim for additional cost or delay
of any kind related to any error or omission in the Contract Documents that reasonably should
have been observed by Contractor prior to commencing the Work,

5.04  The Owner in executing this Agreement has relied upon Contractor’s warranty
and representations that it is fully familiar with the patent conditions of the building and the
requirements of all public agencies having jurisdiction thereof.

5.05 Payment may be withheld on account of (i} defective Work not remedied, (if)
failure of the Coniractor to make payments properly to Subcontractors, if any, for labor,
malerials or equipment, (iil) reasonable evidence that the Work canriot be completed, (iv)
reasonable evidence that the Work will not be completed on or prior to the Completion Date
unless extended by mutual agreement of Owner and Contractor and that the unpaid balance
would not be adequate to cover actual damages for the anticipated delay (based upon the
Owrer’s or Architect’s reasonable judgment), or (v) persistent failure to carry out the Work in
accordance with this Agreement.

5.06  The Contractor shall provide lien waivers from Contractor and Subcontractors, if
any, as a precondition for the receipt of each payment. Contractor shall hold harmless and
indermnify the Indemnified Parties (as herpinafter defined) from and againsi all liability, costs
and fees (including reasonable attorneys’ and court costs and fees) relating to all payments made
in which lien waivers were or should have been obtained, whethér or not provided.

507  Payments received by the Contvactor shall be deemed to be held in trost for the
payment of sumns due to any Subcontractors, workmen and materialmen for work and materials
supplied or delivered to the Project site.

ARTICLE 6
FINAL PAYMENT

6.01  Final payment, constifuiing the entire unpaid balance of the Contract Sum, shall
be paid by the Owner to the Contractor within thirty (30) days after the final completion of the
Work in accordance with the Contract Documents and after all of the following has oceurred:

(a) the Contractor has certified to the Owner in writing that all Work and

-3-
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Extra Work has been completed in accordance with the -Contract Documents (including the
Specifications) and completion has been confirmed in writing by the Architect;

) all inspections, certifications, and approvals of any and all municipal
authorities and governniental agencies having jurisdietion over the Work performed by the
Contractor on the building have been obtained and presented to and approved by the Architect,
including but not lirited fo certificates from the Department of Buildings;

{c) the Contractor has satisfactorily complied with all of the provisions of this
Agreement, completed the Work and Extra Wotk in good workmanlike manuer and in
compliance with the requirements of applicable governmental authorities and that no defects
have appeared in the Work or the Extra Work;

(d)  the Contractor delivers to the Ownér an affidavit from Contractor and each
Subcontractor, if any, acknowledging payment in full (relating to the Work and any Extra Work)
and releasing Owner from any liability thereto,

() all final lien waivers or releases or other satisfactory evidence that upon
disbursement of the final payment, the Project will be fully paid for @including those from the
Subcontractors, if any),

. 0 the issuance of any contractor’s or manufacturer’s warranty or gharanty
that is called for under this Agreement, if any;

, (g)  all damage to the building caused by the Contractor or the Contractor’s
agents, employees and/or Subeontractors has been repaired;

(h) all debris has been removed from the Project site;

@ all punch-list items have been completed; and
6] all violations with respect to the Work cansed by Contractor (ot any

Subcentractor) have been resolved and dismissed of record.

ARTICLE 7
PROCEDURE

7.01  Inspections by Coniractor: Contractor represents to Owner that the Contractor
has inspected the building, reviewed all pertinent information and conditions, and verified all
dimensions and measurements to Contractor's own satisfaction, The Contracior shall thoroughly
inspect and thereafier review on an ongoing basis the Work herein specified to assure that all
defects in the Work are discovered and repaired pursuant to the Drawings and Specifications and
field conditions, The Contractor shall promptly advise the Owner of any conflicts or unforeseen
conditions which may require alternate, different or Extra Work and/or require modification of
any part of the Drawings and Specifications, and obtain appropriste field directions before
proceeding. Contractor shall verify all locations, dimensions, and spatial relationships contained
in the Drawings and Specifications and any appended drawings or sketches for correctness and
applicability before proceeding.

4
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7.02  Unexpected Condifiens: Unforeseen or unforeseeable conditions, or conditions
not previously observed by the Architect and/or the Contractor may arise while the Work is in
progress. Work in connection with such conditions, as and if discovered, shall be subject to field
determination and direction by the Architect; and no Work and/or additional costs are, nor are to
be construed as, duthorized by Owner except as per wrilten Change Order signed by
Ownér, Architect and Confractor.

7.03  Certificates: Schedule of Work:

(a) The Contractor shall supply a schedule of Work to which Contractor shali
adhere. Such schedule shall conform to the time limitations set forth in paragraph 3.01 above, If
the schedule of Work is not acceptable to Owrter, the Owner, Architect and Contractor shall
promptly implement a mutually agreeable schedule.

(b)  The Work shall be undertakeén at the building only between the hours of
8:00 aim. to 5:00 p.m., Monday through Friday, Contractor will not be permitted to. perform
work which produces wireasonably excessive noise or is otherwise unreasonably disturbing to
building occupants. The Owner shail be the sole arbiter should there be any doubt as to noise
levels which may be disturbing, The Contractor shall not work on the building on legal holidays
or weekends without Owner’s prior written consent, and subject to such conditions as Owner
shall require. All overtime or other extra charges incurred in connection with the Work shall be
paid by Contractor unless specifically requested by Owner,

7.04  Storage; Seaffolding: Protection:

(a) If Owner provides space within the building or courtyard(s) for the storage
of Contractor’s materials and tools, Contractor agrees that Owner shall have no obligations or
liability for theft, damage, or loss. Contractor agrees to perform no Work in such space and to
keep such space neat and broom clean and to remove each day all construction debris and
garbage. Staging areas shall require the Owner’s prior consent.

(®) Contractor shall take all steps necessary to protect workers, the public, and
tehants and residents in the building from personal Injury or property damage, including, without
limitation, the erection of warning signs and roping off of all areas (including courtyards and
sidewalks) affected by the Work.

(€) Storage of materials in the building will be limited to areas designated by
the Owner. No rubbish accumulation is permitted. No storage of flammable materials or caustic
chemicals is permitted in the building, Contractor shall leave ali portions of the building free of
debris, and these areas shall be broom ¢leaned at the end of each workday. Damages caused by
Contractor shall be repaired promptly by the Contractor at its sole expense as directed by the
Owiter.

() The Contractor agrees to cover adequately and fully all common areas of
the building, that are needed for access or are part of the Project site, and 1o protect them fully
against damage and defacement of any sort; and Contractor shall report any damage which the
Contractor or its employees or agents may have caused to same and restore the same promptly to
their original condition at no charge or cost to Owner,

-5-
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(¢)  If sidewalk bridging is to be used- and/or is required, same shall be
provided, installed and mainfained by the Contractor in accordance with the Contract
Documents. '

63} The Cantractor shall coordinate with building’s personnel in scheduling
the protéction of apartments.. The Contractor will protect and seal off all apartments in the Work
area as directed by the Qwner and shall be responsible for any damage (interior or exterior) as a
result of Contractor’s fault; negligence or fallure to follow Owmer’s or Architect’s directions,
The Owner or its representatives shall promptly notify the Contractor after iis receipt of notice of
such damages,

7.05  Mechanie’s:Liens:

(8) Provided Contractor does not have a legitimate claim for non-payment
pursuani to this Agreement, at no time shall Contractor allow or file, or causé to be filed, any
mechanic’s or materialmen’s flen against the Owner or the building. In addition, Contractor
;shall remove or cause to be removed, either by the payment of money, bonding or otherwise, all
mechanics’ liens improperly filed against Owner by Contractor and/or its Subcontractors arising
onder or in connection with this Apreement or the Work being performed hereunder. 1If
Contractor improperly files a mechanic’s lien agatust the Owner or the property, notwithstarding
all other rights Owner may have under this Agpreement, Couniractor shall be obligated to
reimburse Owner for all costs and expenses (including legal fecs) incurred in connection with the
removal of the mechanic’s Hen(s).

(b)  Contractor shall, simultaneously with receipt of each payment and upon
completion. of all Wark, certify to Owner that it has paid all monies due employees and met all
obligations incurred to its suppliers and/or permitted Subcontractors whose services or materials
are or have been employed or used on or in this Work, and that it has paid all such taxes as may
be due upon such labor and/or materials. Owaner shall, before final payment is made, receive
from the Contractor written notarized rcleases and/or affidavits from Subcontractors releasing
Owner from all claims with respect to such payments and/or obligations. Contractor hereby
indemnifies and agrees to hold harmless the Indemnified Parties from and against any loss, cost
or expense arising out of any mechanic’s Hen or claim being filed or made against Owner, its
agents and/or employees or against the building or the land under the building arising out of the
Work. or alleged to arise out of the Work. Such indemnity shall include (without limitation)
court cost and aftorneys’ fees.

7.06  Compliance with Codes:

(a) Notwithstanding anything in the this Agreement or the Contract
Documents which may be or subsequently become a part hereof, Contractor shall at all times
comply with the City of New York Noise Control Code and the Administrative Code of the City
of New Yaork, in its current form, the Building and Construction Code of the City of New York,
the New York City Landmarks Law and all other laws, codes, rules or regulations having
jurisdiction, including without limitation, the Occupational Safety and Health Act, the
Environmental Protection Act and related regulations of the Federal government., Contractor
shall promptly wpon becoming aware, advise Owner of any conflict between such laws, cedes,

G-
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tules and regulations and the Contract Documents or this Agreement.

(b The Contractor shall indemnify and hold harmless the Indemnified Parties
from and against any and all costs and expenses including, but not limited to, fines, penalties,
attorneys’ fees and expenses, work stoppages and corrective measures that may result from the
acts or omissions of the Confractor, its Subcontractors, materialmen, agents, employees, and
assigns in failing to comply with the aforesaid laws, rules and regulations or the other safety

requirements set forth herein. The amount of such costs and expenses shall be charged to the
Coritractor’s account,

7.07  Written Modifications: No mediﬂcation, addition, deletion, or change of any of
the Specifications ot scope of Work herein shall be deemed authorized unless it is in writing
signed by the Owner and the Architect,

7.08  Qualified Employees: Contractor, in bidding upon and contracting for the Work
herein specified, agrees and certifies that he will not employ any person who, because of age,
immigration status, or otherwise, is not permitted by applicable statute and/or regulations to do
any or all of the Work: herein specified.

709  Emplovee Safety: Building Safety:

(8) Contractor agrees that it is solely respansible and liable for the safety of its
employees, agents, Subcenfractors and/or their employees or agents, at all times during the
petformarice of the Work at the Project site, whether specified herein or not. Any safety related
requirements, suggestions or comments made by or in behalf of Owner, ifs agents or employees
shall not constitute or be construed to constitute assumption of responsibility or lability for such
safety by the Owner, its agents or employees.

()  Contractor shall at all times be aware of the building generally, and the
area of Work specifically, may be occupied while work is proceeding and that such premises
may contain resident’s personal property. Coniractor’s employees shall be clearly identifiable.
Owner may also réquire each employee of contractor to sign in and to sign out when entering
and leaving the building. Contractor shall advise Owner immediately of any chenges in
. supervisory personne! designated to work on the Project at the site and Owner shall have the
right to disapprove the change.

710 Owner's Agents: Owner hereby notifies Contractor that the Owner’s resident
manager and employees are not avthorized to make any decisions on bebalf of Owner, consent to
any changes in the scope of Work, bind Owner in any way or waive any rights of Owner.

7.11  Paymenis Nol Acceptance or Waiver: The payment of any portion of the
Contract Sum shall not be deemed acceptance of the Work or any additional or optional Work or
any part thereof or approval of the manner in which the Work was performed. All payments are
made on account of aJl Work and any Extra Work to be performed pursuant to this Agreement
are allocated to specific items of Work or Extra Work performed pursuant to this Agreement,

7.2 Completion of Punch List Items: Notwithstanding the final payment provisions
recited hereinabove in this Agreemest, if, on or before the tenth (10th) day prior to the date on

-7-
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which such payment shall be due pursuant to said provisions, Owner shall furnish Contractor
with a so-called “punch list,” then, Owner shall be entitled to withhold the final payment until
the punch list items have been completed.

713 Penmits: Contractor shall be solely responsible for obtaining any required permits
inciuding, without limitation, all building permits, for the Work to be p_erformed‘ and/or
equipment or protection means to be used or erected. Contractor shall keep such permits valid
and in force throughout the Project period, The costs or charges and fees are inciuded for all
such permits as.an integral parf of the Contract Sum. Unless otherwise directed, the Contractor
shall be responsible for the filing of Building Notices with the Buildings Department and for the
Certificates of Controlied Tnspections required pursuant to such Building Notices.

ARTICLE 8
INSURANCE

8,01  Prior to commencement of any Work, and before any materials or equipment are
delivered to the Project site, Contractor (and any subcontractor) must provide insurance of the
types and i1 not less than the amounts set forth below with a company or companies satisfactory
to the Owner and licensed to do business in the State of New York. All such policies shall name
the Owner, its Board of Directors and managing agent and the Architect as additional insureds.
No diminution of the limits of insuranee will be permitted. Contractor agrees to maintain such
insurance in force at its expense during the term of this Agreement. All insurance carried by

Contractor must-alse comply with the General and Supplementary Conditions of this Agreement,
Such insurance shall include:

*WORKER’S COMPENSATION & EMPLOYERS LIABILITY as required by
all applicable Federal, State or other laws, including Employers Liability in
accordance with the statutory requirements of the State of New York together
with Disability Benefits Insurance required by the State of New York.

*COMMERCIAL GENERAL LIABILITY OR COMPREHENSIVE GENERAL
TIABILITY: $1,000,000 combined single limit bodily imjury and property
damage per cccurrence, with a $2,000,000 aggregate for any single occurrence
with a minimum of $1,000,000 for property damage. If an aggregate Limit applies
it shall be solely and fully for the location where the Work is to be performed.

*AUTOMOBILE LIABILITY: $1,000,000, combined single limit bodily injury
and property damage covering any auto (owned, non-owned and hired).

*UMBRELLA CATASTROPHE LIABILITY. In an amount not less than
$16,000,000 and to be in excess of the comprehensive general Hability or
commercial general liability, and automobile liability.

If umbrellas are written in more than one company, any layers above the first one shall
follow the form of the Primary Umbrella.

8.02 Prior to the commencement of any Work hereunder, detailed certificates of

-
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insurance shall be furnished to the Owner showing that such insurance is in full force and that
the premiums due hereunder have been paid. Such certificates shall provide that the said
insurance may not be canceled, terminated or modified without thirty (30) days written prior
notice thereof to the Owner, The Contractor shall promptly furnish the Owner with copies of
any endorsements.subsequently issued amending insurance coverage or limits.

8.03 In the event of the failure of the Confracior to furnish and maintain such
insurance, the Owner shall have the right at its option at any time (a} to revoke permission to
perform the Work and to deny entry into the building of all workers, except that if such workers
are escorfed by a member of the building’s staff, they shall be permitied to remove thieir tools
and supplies, and/or (b) to take out and maintain the said insurance for and in the Owrer’s name
and the name of the Contractor. The Contractor agrees to pay the cost thereof and to furnish all
necessary information and consents {0 permit the Owner to take out and maintain such insurance
for the Owner's account. Compliance with the foregoing requirements o carry insurance and
furnish certificates shall not relieve the Contractor from any liability assumed under any
provisions of this Agreement.

8.04 Nothing in this Section shall constitute a waiver of or limitation of any other
rights or remedies the Owner may have for consequential damages or otherwise.

8.05  The Contractor agrees not to make any claim against or seek to recover from any
of the Indemnified Parties for any damage to persons or property by the perils within the scope
of the insurance policies required herein, '

806 Insurance shall be underwritten by companies having a rating by Standard &
Poors, Moody's or Weiss of A or better and licensed and authorized to do business in the State of
New York. In the event any insurer selected by Contractor fails to meet such requirements; the
insurer shall be changed within five (5) days after Contractor learns that the insurer does not
meet such requirements. Owner shall have the right to terminate this Agreement if Contractor
changes the insurance without Owner’s conseiit or the insurance terminates for any reason.

8.07  Ceneral Aggregate in the General Liability policy shall apply per project, not per
policy.

808  Liability underwriters shall agree that Contractor’s insurance is primary, and non-
contributory to the insvrance taken out by Additional Insureds. This insurance is primary to any
other insurance or self~insurance carried by the Additional Insureds whether or not such other
insurance or self-insurance is primary, contributory or excess. This must be referenced on the
Certificate of Insurance.

8.09  Contractor shall agree o waive subrogation against the Additional Insureds under

the General Liability and Worker’s Compensation policies. This must be referenced on the
Certificate of Insurance.

ARTICLE 9
SUPERVISION

9.01  The Contractor shall supérvise and direct the Work, using the Contractor’s best
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skill and attention, The Contractor shall be solely responsible for and have control over
construction means, methods, techiiques, sequences and procedures and for coordinating all
portions of the Work under this Agreement,

902 The Contractor shall enforce good vrder amiong the Contractor’s employees and
other persons carrying out this Agreement,

9.03 The Confractor shall give ail notices and comply with all applicable laws,
ordinances, rules; regulations and lawful orders of any public suthority bearing on the safety of
persons oz property or their protection from damage, injury or loss.

9.04  Contractor shall be solely responsible at all times for safeguarding and securing
the building against damage, accidents or injury of any kind in connection with the Work to be
performed under the Drawings aiid Specifications. Such responsibility shall inctude, but shall
not be Jimited to securing all openings, incomplete Work, and/or building components or areas
against damage, reasonably foreseeable contingency of leakage of water or dust infiltration into
‘the interior of the building, both during the work day as well as while the building is unattended
by Contractor and during off hours and on weekends or holidays.

9.05 The Contractor shall erect and maintain, as required by existing ¢conditions and
progress of the Work, all reasonable safeguards for safety and protection, including posting
danger andfor cautionary signs and other warnings against hazards, promulgating safety
regulations and iotifying owners and users of adjacent facilities and utilities,

9.06 The Contractor shall promptly remedy all damage or loss to any property caused
in whole or in part by Contractor or, any Subcontractor, or anyone directly or indirectly
employed by any of them, or by anyoue for whose acts any of them may be liable and for which
the Contractor is responsible.

ARTICLE 10
WARRANTIES

10,01 All materials and equipment shall be as required by the Contract Documents and
shall be new and of acceptable quality and condition. Unless elsewhere specified herein, the
Conlractor guarantees all workmanship and materials provided by or on behalf of Contractor
relating to same to be merchantable and free from latent and other defects for the period of time
ag provided in the Contract Documents, to commence from date of final completion as
determined by the Architect, If it is defective in any respect, Contractor warsants that Contractor
shall, at its own expense, repair or replace any and all equipment, parts or structure {including
matetial and labor) promptly after notification by the Owner or its representative, but in all
events within forty-eight hours of such natice (or sooner in the event of an emergency), subject
to governmental approval. Centractor shall assign to the Owner any manufacturer’s warranty,

10.02 No material, supplies, or equipment for the Work shall be purchased by the
Contractor subject to any chattel mortgage or under a conditional sale or other agreement by
which an interest therein or in any part thereof is retained by the seller or supplier of such
material, supplies or equipment. The Contractor warrants good title to all materials, supplies,
and equipment installed or incorporated in the Work and agrees upon completion of all Work to
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deliver the premises, together with all improvemerits and appurtenances constructed or placed
thereon by him, to the Owner free from any claims, liens, or charges, and further agrees that
neither Contractor nor any person, firm or entity furnishing any material or labor for any Work
covered by this Agreement shall have any right to lien the premises or any improvements or
appurténances- thereon, The Contractor shall only use new material and material in first class
copdition. No action taken by the Contractor shall adversely affect any manufacturer’s warranty

and no action taken by anyone authorized or engaged by Contractor shall adversely affect any
contractor’s warranty.

10.03 The Contractor shall not at any time suffer or permit any lien, attachment, or other
encumbrance under the Jaws of New York by any persons whomsoever to remain on file against
any money. due of to become due for any Work done by Contractor or materials furnished under
this Agreement or by reason of any other claim or demand against the Contractor. Such lien,
attachment, or other encumbrance until it is removed shall preclude any payment due from
Owner to Contractor and any and all claims or demands for any payment under and by virtue of
this Agreement up to the amount of such claim, demand or Hen plus fifteen (15%) percent.

10.04 The Contractor shall provide and pay for labor, materials, equipment, tools,
construction equipment and machinery, and other facilities and services necessary for the praper
execution and completion of the Work,

10.05 Contractor represents and warrants that neither Contfractor, nor any officer, agent,
employee or representative of Contractor, has made or agreed to make any payment or delivered
any other consideration fo receive the contract to do the Work, This representation shall survive
the completion or termination of this Agreement. In the event it is subsequently determined by a
court of competent jurisdiction that Contraclor did make or agree to make a payment or deliver.
other consideration to receive this Agreement, Contractor shall return to Owner any payment
Contractor has received from Owner or on Owner’s behalf under this Agreement and Contractor
shali forfeit the right to receive any future payment from or on behalf of the Owner,

ARTICLE 11
CLEANING UP AND REPAIR

11.01  Contractor shall leave all work areas clean and free of any garbage or debris or
materials, whether used or new, upon completion of the Work. During fhe period while Work is
ongoing, Contractor shall remove all debris from all interior patts of the building on a daily basis
pursuant to the direction of Owner, Removal of debris shall be such as not to be detrimental to
tenants or occupanis, Emergency exits, doorways and halls shall not be obstructed at any time.
Hazardous or flammable materials shall not be stored or accurmilated at any time, except during
periods of actual use, and then only if appropriate ot required safeguards are employed, including
but not limited to the use of appropriate containérs, fire extinguishers and like saféty measures,
and upon the prior written notice to and consent of Owner. During such periods of time that
flammable material is stored in the building, the building’s superintendent shall be advised and
provided weekly with a written inventory of the flammable material stored at the building.

11.02 Contractor shall provide appropriate containers for the accumulation of
construction debris, and shall cause same to be removed or emptied, all in accordance with all
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requirements of government bodies having junsdiction and/or other requiremnents, Contractor
shall obtain all permits and pay all fees incident to the use of such containers and/or arrange for
disposal of construction debris, and it shall hold harmless the Indemnified Parties from and
against all proceedings, or fines which may result from the accumulation, storage, and/or
disposal of construction debris.

11.03 If a dispute arises between the Contractor and separate contractors as to their

responsibility for cleaning up, the Owner may clean up and charge the cost thereof to the
contractors responsible therefore,

ARTICLE 12
INDEMNIFICATION

1201 To the fullest extent permitted by law, Contractor shall indemnify, defend,
reimburse and hold harmless Owner, Architect, Owner’s Board of Directors, officers,
sharcholders, residents, ocoupants and the employeces and agents (inchuding Owner’s managing
agent) of any of the above-mentioned parties (collectively the “Indemnified Parties™) from and
against any and all loss, cost, damage, demand, claim, cause of action, penalty, injury (including
death), liability and/or expense paid or incurred by any of the Indemnified Parties, or asserted
agalnst any of them (including reasonable attorneys® fees, court costs and disbursements) cansed
by, arising directly or indirectly out of, or resulting from or related to, in whole or in part: (1) the
Work performed hereunder, (2) Contractor’s breach of the Contract Documents andfor this
Agreement and/or (3) the act or omission of Confractor, a Subcontractor or any individual,
partnership, joint venture or corporation (a) d1rec‘dy or indirectly employed by Contractor or a
Subcontractor or (b) for whose acts or omissions Contractor or a Subcontractor may be liable.
The obligations of Coniractor under this indemnification shall apply to all matters except those
arising solely from the neglipence or willful misconduct of Owner.

12.02  Contractor shall promptly advise Owner in writing of any action, administrative
or legal proceeding or investigation ds to which this indemmification may apply, and Contractor,
at Contractor’s expense, shall assume on behalf of Owner and conduct with due diligence and in
good faith the defense thereof with connsel satisfactory to Owner; provided, that Owner shail
have the right to be represented therein by advisory counsel of its own selection and at its own
expense; and provided further, that if the defendants in any such action include both Contracior
and Owner, and Owner shall have reasonably concluded that there may be legal defenses
available (o it which are different from or additional to, or inconsistent with, those available to
Contractor, Owner shall have the right to select separate counsel to participate in the defense of
such action on its own behalf at Confractor’s expense. In the event of failure by Contractor to
fully perform in accordance with this Section, Owner, at its option, and without relieving
Contractor of its obligations hereunder, may so perform, but all costs and expenses so incurred
by Owner in that event shall be reimbursed by Contractor to Owner, together with interest on the
same from the date any such expense was paid by Owner until reimbursed by Contractor, at the
rate of interest provided to be paid on judgments, by the law of the jurisdiction to which the
interpretation of this Agreement is subject.

12.03 In claims against any of the Indemnified Parties by the Contractor or by an
employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them or
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anyone for whose acts or omissions they may be liable, the indemnification obligation under this
Article 12 shall not be limited by a limitation on the amount or type of damages, compensation
or benefits payable by or for the Contractor or a Subcontractor under workers’ or workmen’s
compensation acts, disability benefits acts, or other employee benefit acts.

12.04 The obligations of Contractor under this Section shall survive the completion,
expiration, cancellalion or termination of this Agreement,

ARTICLE 13
DELAY

1301  Notwithstanding anything to the conirary contained in the Agreement:

13.01.1 Contractor shall be entitled to extensions of time for Excusable
Delays only, subject to compliance with the conditions and requirements of this Section.
13,01. Contractor may request an increase in the Contract Time by giving a written
notice to Owner and/or Architect which briefly describes the delay and estimates the
duration of the delay (a “Delay Notice™) within twenty-one (21) days after Contractor
receives notice or otherwise becomes aware that the Excusable Delay (defined in Section
13.01.4).has commenced or can be expected to commence. A Delay Notice shall-specify
in as much detail as reagsondbly practicable: (a) the date when the delay began; (b) the
cause of delay; (c) the estimated duration of the delay and its effect on the construction
schedule; and (d) actions taken of to be taken by Contractor io mitigate the delay.
Subject to the foregoing, if Contractor is entitled to a requested extension of time, Owner
shall issue a Change Order within ten (10) days after receipt of the Delay Notice (if
timely given under this Section) specifying the duration of the permitted extension.

13.01.2 A Delay Notice shall include all documents and other information
then in Cortractor’s possession which Contractor deems relevant to the request for.
extension. If a delay continues afier the giving of a Delay Notice, Contractor shall keep
Owner reasonably apprised of the status of the matter and shall furnish to Owner any
documents or information available to Contractor as Owner may reasonably request from
time to time.

13.01.3 Contractor shall take appropriate actions within Contractor’s
reasonable confrol to minimize and ameliorale loss of time due to delays. In this
Agreement, “delay” means any and every delay, obstruction, hindrance, interference, loss
of productivity, or inefficiency of any kind.

13.01.4 “Excusable Delay” means any delay, obstruction, or interference
in the Work resulting from any cause after the date of the Agreement and before
Substantial Completion if such cause is beyond Contractor’s reasonable control and was
not caused by Contractor’s error, faulf, or negligence.

13.01.5 If acts or omissions of Owner or Architect that constitute ap
Excusable Delay cause Contractor to experience Excusable Delays prior to Substantial
Completion (such delays, “Sec. 13.01.5 Delays”) exceeding seven (7) days in the
agpregate; and if, by reason of such Sec. 13.01.5 Delays, Coniractor incurs additional
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out-of-pocket costs for labor, materials and/or third-party services which Contractor
would not have incurred but for such Sec. 13.01.5 Delays; and if Confractor has given
Owner Delay Notices within the time specified in Section 13.01.1 describing the aets or
omissions of Owner or Architect which caused the respective Sec. 13.01.5 Delay(s); then
Owner shall reimburse Contractor for the reasonable scival additional direct out-of-
pocket costs of labor, materials and/or third-party services incurred by Contractor by
reason of such Sec. 13,01.5 Delays exceeding seven (7) days in the aggregate. Contractor
agrees that Contractor has experienced no Sec. 13.01.5 Delays prior to the signing of this
Agreement,

13.01.6 Subject to Section 13.01.5 above, except for extensions of time
under this Article 13: (a) Contractor alone hereby specifically assumes the risk of all
delays in the Work (or the performance thereof) of any kind or duration; and
(b) Contractor agrees to make no claim for damages for delay in the Work (or the
performance thereof) of any kind whatsoever, regardless of cause and agrees that any
such claim shall be compensated for solely by an extension of time to complete
performance of the Work. Contractor shall have no right to rescind or terminate this
Agreement by reason of any delay of any kind or duration whatscever.

| ARTICLE 14
TERMINATION FOR CONVENIENCE

14.01 Notwithstanding anything to the confrary contained herein, and in addition fo
Owmer's other termination rights in this Agreement, Owner shall have the right, at any time, to
termirate this Agreement, at Owner's convenience, without cause and for any reason whatsoever,
upon providing the Contracter with ten (10) days prior written notice. In the event of any such
termination, Owner will pay to Contractor the portion of the Contract Sum properly allocable to
the Work duly and properly performed by Contractor prior to the date of such termination , less
the aggregate amount of all payments theretofore made to Contractor and any other sums that
may be due and owing by Contractor to Owner,. This. paragraph shall not affect Owner's rights
to terminale this Agreement for cause in accordance with the terms of this Agreement,

ARTICLE 15 :
GENERAL PROVISIONS

1501 Notwithstanding anything to the contrary in the Contract Docaments, no disputes
under the Contract Documents shall be submitted to arbitration or mediation. Any references to
mediation or arbitration in the Contract Documents are deemed deleted.

15,02 The statutory limitations for the bringing of legal proceedings under this
Agreement shall be as established by applicable law,

15.03  In the event of any lepal proceeding between the parties concerning the Contract
Documents (or any matter pertaining to or arising under the Contract Documents) which results
in a determination final beyond appeal, the prevailing party shall be entitled to reimbursement
from the losing party, upon demand, for all fees and costs (including reasonable attorney’s fees)
of such legal proceeding paid or incurred by the prevailing party.
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15,04 Neither this Agreement nor any provision hereof may be changed, waived,
discharged or terminated orally, but only by an instrument in writing signed by the party against
whom enforcement of the change, waiver, discharge or termination is sought.

15,05 This Agreement shall bind and inure to the benefit of the parties hereto, and their
respective suceessors and -assigns,

15.06 This Agreement may be executed in any number of counterparis, and each such
counterpart shall forall purposes be deemed 1o be an original, and all such counterparts together
constitute butone and the same agreement,

15.07 This Agreement embodies the entire Agreement and understanding between the
parties with respect to the subject matter hereof and supersedes and cancels all prior agreements
and understandings, whether oral orwritter, relating to the same subject matter hereof.

15,08 This Agreement shall be construed and enforced 1 accordance with the laws of
the State of New York.

OWNER:
PLAZA 400 OWNERS CORP.

/}”5{‘/5 «@icu//M

“Name: Jacob Dimant, MD
Title: Board President

CONTRACTOR:

SRS
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AFFIDAVIT OF SERVICE

MARA MOMMAAS, being duly swom deposes and says, that deponent is not a party to this
action, is over 18 years of age and resides in the County of Queens, State of New York.
Thst on the 8" day of May, 2018, deponent served a true copy of the within:

RESPONSE TO PRELIMINARY CONFERENCE ORDER DATED APRIL 9, 2018

UPON:

GINARTE, GALLARDO, GONZALEZ, & WINOGRAD, LLP
Michael L. Edelman, Esq.

Attorneys for Plaintiff

BRUNO GARCIA

225 Broadway, 13% Floor

New York, New York 10007

at the address(es) designated by said attorney(s) for that purpose by depositing a true copy of same
enclosed in a postage-paid, properly addressed wrapper, VIA U.S. MAIL, in an official depository
under the exclusive care and custody of the United States Postal Service within the State of New
York.

C /%Lf%zﬁ__,___ﬁ-..g:/

MARA MOMMAAS

Swaorn to before me this
8" day of May, 2018,

CHANTEL DRAYTON
! NOTARY PUBLIC-STATE OF MEW YORK
v No. 01DR6324209
L Quciitied in Bronx County
;}c wy Commission Expires May 04, 2019

k!

NOTARY Ff/ﬁ

88520574



