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SUPREME COURT OF THE STATE OF NEW YORK 4 $6
COUNTY OF NASSAU Atold
.-.........------.-...----.---...-....___...........--.....--X S O }

M.W., an infant under the age of fourteen (14) years, by Index No.: 600685/13
LATISHA WHITE, her Mother and Natural Guardian, and
LATISHA WHITE, individually,

Plaintiffs, [PROPOSED) ORDER TO
SHOW CAUSE
TO COMPEL

COMPLIANCE WITH A
PRIOR COURT ORDER,
COMPEL DISCLOSURE

OF INSURANCE
POLICIES AND TO

DISQUALIFY COUNSEL
. FROM REPRESENTING

DEFENDANT RUBAND
AND TO STAY TRIAL

.against--.....-.----

TRACTIN ORP MB OTION SEQUENCE #

SOLUTIONS, INC. and CERTA PROPAINTERS, LTD. and

COLOR WHEEL PAINTING, INC., ORIGINAL RETURN DATE

Defendants.
_._.--,fELIEF

COUNSELORS:

Upon the annexed affirmation o obert S Cypher Esq. dated October 2018, and the

exhibits annexed hereto, and upon all the proceedings and other papers heretofore filed herein

and due deliberation having been had thereon it is hereby ordered that defendants, RUBAND

CONTRACTING CORPORATION (RUBAND), EMBE HOME SOLUTIONS, INC (EMBE),

and. CERTA PRO PAINTERS LTD (CERTA-PRO), show cause before this court at IAS part

dto be held at e co use 1=ted 100 Supreme Court Drive, Mineola, NY e

2013, Part a '6r as soon thereafter as counsel can be heard, for why an order should not be

entered herein:
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1. Requiring defendant RUBAND, EMBE, and CERTA-PRO to manediately adhere to the
prior Order of this court, entered May 14, 2018, directing that they defend, indeninify
and pay counsel fees to defendants WESTHAB and ELM STREET ASSOCIATES
(hereinafter referred to as WESTHAB);

2. Disqualifying the firm of Marshall, Desñchcy, Wamer, Coleman and Goggins, current
attorneys for RUBAND, EMBE, and CERTA-PRO from continuing to represent those

defendants, on the basis that a conflict of interest exists;

3. Compelling deSndanh to supply to all parties the dersâñdcd insurance information as set

forth in the defendants' demand and letter of July 10, 2018;

4. Pursuant to New York Civil Practice Law and Rules ("CPLR") § 2201 issuing. an Order
for a temporary stay of the action in the court below until

Defendants'
Order to Show

Cause is decided; and there is compliance with said Order;

5. Pursuant to CPLR § 2201, staying the trial of this action currently scheduled for October

23, 2018, pending the decision of Defendants' Order to Show Cause; and compliance

with the resulting Order;

6. Staying the Trial of this matter pursuant to the Court's inherent power to issue a stay
under the circumstances, and;

7. Granting such other and further relief as this court may deem just and proper,

'
IT IS ORDERED THAT THE TRIAL CURRENTLY SCHEDULED OR .

OCTOBER 23, 2018 BE STAYED. p4md n hg h e.(3 r j n eÅ\ff (Ydh(2 IÒyL

SUFFICIENT RBASON APPEARING THEREFORE, it is hereby:

ORDERED, that service of a copy of this order, together with the papers on which it is granted,

TO BE MADE upon counsel for defendâñts, R AND, EMBE, and CERTA-PRO, 105 Maxis

Rd., Suite 303 Melville, NY 11747, by/ Mail, and to plainti s counsel, THE OR LOW

ot/4F A t $ iT
FIRM 71-18 Main Street Flushing, New York 11367, by Mail on or before

dJe / 2018, shall be deemed good and sufficient service thereof. Answering papers shall

de served on or before foivofb d 2018.

EN :

.S.

(03261541.DOCX/ }

FILED: NASSAU COUNTY CLERK 02/28/2019 04:48 PM INDEX NO. 600685/2013

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 02/28/2019



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

M.W., an infant under the age of fourteen (14) years, by Index No.: 600685/13

LATISHA WHITE, her Mother and Natural Guardian, and

LATISHA WHITE, individually,

Plaintiffs,

- against -

ELM STREET ASSOCIATES, L.P., WESTHAB, INC.,
RUBAND CONTRACTING CO1tP., EMBE HOME
SOLUTIONS, INC. and CERTA PROPAINTERS, LTD. and

COLOR WHEEL PAINTING, INC.,

Defendants.

MEMORANDUM OF LAW SUBMITTED IN SUPPORT OF DEFENDANTS'

ORDER TO SHOW CÃUSE TO COMPEL DEFENDANTS, RUBAND CONTRACTING
ORP..ÉMBEHOME sdLÚTION$3INCLand CERTA PROPAINTERSi LTÚ TQ

COMPLY WITH A PRIORCOUNT ORDER.COMPEL DISCLOSURE OF ALL
RELEVENT INSURANCE INFORMATION TO DISQUALIFY COUNSEL FROM

REPRESENTING SAID DEFENDANTS, AND TO STAY ALL PROCEEDINGS
PENDING RESOLUTION OF THESE ISSUES.

HAVKINS ROSENFELD RITZERT &

VARRIALE, LLP
Attorneys for Defendants

ELM STREET ASSOCIATES LP AND
WESTHAB INC.

170 Hamilton Avenue, Ste 210

White Plains, NY 10601

File No.: 11990-000524

Of Counsek

Tara C. Fappiano, Esq.

Robert Cypher, Esq.
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STATEMENT OF FACTS

For a more complete recitation of the facts underlying this action, this Honorable Court is

respectfully referred to the accompanying Affirmation of Robert S. Cypher, dated October 15,

2018 (the "Cypher Affirmation"), and the exhibits annexed thereto.

PRELIMINARY STATEMENT

Defendants, ELM STREET ASSOCIATES, L.P. and WESTHAB, INC., (hereinafter

referred to as "Defendants"), submit this Memorandum of Law in support of their Order To

Show Cause. For the reasons set forth below,
Defendants'

motion should be granted in its

entirety.

Based upon the clear and undisputed evidence, it is respectfully requested that this

Honorable Court grant the moving
Defendants'

Order to Show Cause in its entirety.

On May 4, 2018, Justice James P McCormack of the Nassau County Supreme Court,

granted defendant WESTHAB's motion for summary judgment, ordering that defendant

RUBAND defend, indemnify and pay WESTHAB's legal fees. The order has been ignored.

WESTHAB has demanded multiple times that counsel for RUBAND provide copies of

all primary and excess policies for each defendant represented by them: RUBAND, EMBE

HOME SOLUTIONS and CERTA-PRO PAINTERS LTD. To date there has been no response.

At a mediation held on July 9, 2018, RUBAND and its insurance carrier, , asserted that the only

coverage available was its primary policy, issued to RUBAND. This had never previously been

disclosed, despite
defendants'

prior demands for all insurance information.

{03262770.DOCX / }2

FILED: NASSAU COUNTY CLERK 02/28/2019 04:48 PM INDEX NO. 600685/2013

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 02/28/2019



When the case did not resolve at mediation, demand was made for any excess or

additional insurance information for all of the other defendants in this action. As of this date

there has been no response. Defendants also reiterated their demand for RUBAND, EMBE

HOME SOLUTIONS and CERTA-PRO PAINTERS LTD to assume the defense of the

defendants, and formally raised an ethical issue. When the parties appeared for the mediation,

they were represented by Mark Volpi, who was previously an attorney employed by counsel for

ELM STREET ASSOCIATES, L.P. and WESTHAB, INC. this was the first time that counsel

became aware that he was involved in this case, having previously left the employ of Havkins,

Rosenfeld, Ritzert & Varriale. Because the defendants RUBAND, EMBE HOME SOLUTIONS

and CERTA-PRO PAINTERS LTD have refused to assume the defense of the moving

defendants there remains a conflict of interest in his involvement in this case, as well as that of

the firm of Marshall Dennehey, Warner & Goggins. This matter has been assigned to next appear

in the DCM part on October 23, 2018, therefore necessitating this application be brought by

Order To Show Cause and the need to stay all proceedings pending the resolution of these issues.

ARGUMENT

DEFENDANT RUBAND MUST BE COMPELLED TO OBEY THE
PRIOR ORDER OF THIS COUR__T

The Order of Justice McCormack, dated May 2, 2018, and entered May 4, 2018, speaks

for itself as it clearly and unambiguously granted Defendants', ELM STREET ASSOCIATES,

L.P. and WESTHAB, INC, motion for summary judgment, requiring defendants, RUBAND,

EMBE HOME SOLUTIONS, and CERTA-PRO PAINTERS LTD, to defend, indemnify and pay

WESTHAB's legal fees. The order, which has been ignored, granted summary judgment,

holding that the moving defendants are entitled to contractual indemnity, common law

indemnity, and are owed a defense and contribution. The order also holds that the moving
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defendants are free from negligence. Judge McCormack's order states "It is undisputed

RUBAND was solely responsible for all construction means, methods, techniques, sequences,

and procedures, and for coordinating all portions of the work under the contract". The court

further found that RUBAND even acknowledged its own negligence, and failed to establish the

negligence of WESTHAB. The court also found that WESTHAB established entitlement to

summary judgment as a matter of law on the issue of common-law indemnification. The court

found that RUBAND failed to meet its burden to show that there was an issue of fact requiring a

trial. The court further found that it was undisputed there was a valid contract the WESTHAB.

Defendants performed by paying for the services that RUBAND was to supply, but that

RUBAND breached the contract by failing to name WESTHAB as an additional insured on its

policy, as contractually required. Finally, the court decided that WESTHAB was entitled to

counsel fees, which was to be determined by the trial court or otherwise resolved.

It is undisputed that the decision of Judge McCormack, which is attached to the

affirmation of Robert Cypher as Exhibit "A", is the law of the case. Although defendant

RUBAND has filed a notice of appeal, it has neither perfected its appeal, nor moved to stay the

trial To date, counsel has ignored the order of Justice McCormack in its entirety. Therefore, it is

necessary that this court issue an order directing defendant RUBAND to comply.

When an issue of ultimate fact has once been determined that issue cannot again be

litigated between the same parties in any future lawsuit Ashe v. Swenson, 397 US 436, 443, 445,

(1970) ;People v. Cunningham, 62 Misc. 2d 515, 519 (Kings County Supreme Court 1970);

McGrath v. Gold 36 NY 2d 406, 369 NYS 2d 62 ( 1975). In Vanguard Tours Inc. v. Yorktown,

102 A.D. 2d 868, 477 N.Y.S. 2d 40 (2d Dept. 1984), held that a court's decision as to a

(03262770.DOCX / }4

FILED: NASSAU COUNTY CLERK 02/28/2019 04:48 PM INDEX NO. 600685/2013

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 02/28/2019



defendant's liability constituted the law of the case which was binding., And is binding upon the

court in the absence of a showing of extraordinary circumstances. No such extraordinary

circumstances exist in this matter. The decision of the Court is currently the law of this case.

RUBAND'S IS REQUIRED TO RESPOND TO DEMANDS FOR INSURANCE

INFORMATION UNDER CPLR 3101ff) AND SHOULD BE COMPELLED TO DO SO

BY THIS COURT

Counsel stated at the July 9, 2018 mediation, that only one insurance policy is available

to provide coverage for the claims asserted by plaintiffs herein. This position has never been put

in writing and all demands for insurance information have been ignored. WESTHAB, demanded

copies of all insurance policies from both the general contractor and the subcontractors, as well

as correspondence relating to any such policies. This demand for the insurance information was

in a letter, dated July 10, 2018,
Exhibit" B"

to Cypher Affirmation. The moving defendants also

demaded the disclosure of all relevant insurance information early in the litigation. Exhibit"C"

to Cypher Affirmation.

CPLR 3101(f) states:
" A party may obtain discovery of the existence and contents of any

insurance agreement under which any person carrying on an insurance business may be liable to

satisfy part or all of the judgment which may be entered in the action or to indemnify or

reimburse for payments made to satisfy the
judgment." RUBAND has neither objected to this

demand, nor moved for a protective order. Rather, it has simply ignored the demands. In Sharkey

v. Chow, 84 A.D.3d 1719, 922 N.Y.S. 2d 691
(4*

Dept. 2011), the Appellate Division held that:

"Plaintiff was unquestionably entitled to insurance information for use in formulating his trial

strategy"
In Ambra v. Awad , 16 Misc. 3d 1128 (A), 847 N.Y.S. 2d 900 (Supreme Court Nassau

County 2007) the court held that: "Article 31 of the Civil Practice Law and Rules gives rise to a

duty on the part of the defendant to provide complete accurate and truthful discovery. To the
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extent that an attorney assumes responsibility for compliance on behalf of the client, that

attorney is answerable for a breach of that
duty."

In this matter, repeated demands were made

for insurance policies and coverage for all of the other defendants. To this date, there has been no

response from their counsel, in response. Counsel's continued representation of the RUBAND

defendants poses a clear conflict of interest in this case. Therefore, the court should compel

RUBAND to immediately disclose this infonnation.

THERE IS A CLEAR CONFQÛÈ OF INTEREST

In Salow v. W.R. Grace & Co., 83 NY 2d 303, 610 N.Y.S. 2d 128, (1994), the Court of

Appeals held that:

A lawyer may not both appear for and oppose the client on substantially related

matters when the clients interests are adverse. The rule has been extended to

provide that if one attorney in a firm is disqualified from representing a client and

all attorneys in the firm are disqualified. This is so because there is an irrebuttable

presumption of shared confidences among attorneys employed by the firm which

forecloses the firm from representing others in the future and substantially related

matters id. 307,129 ...a party seeking to disqualify an attorney or law firm, most

established one existence of a prior attorney-client relationship and to that the

former and current representations are both adverse and substantially related Id, at

308,130.

In the instant case, there is no question that the
parties'

interests are adverse as long as

RUBAND fails to provide WESTHAB and ELM STREET with a complete defense and

indemnification, and fails to reimburse legal fees now due. RUBAND cannot on the one hand

claim that there is no coverage beyond the primary policy, and still represent the moving

defendants.

In Tekni- Plex, Inc. v. Meyer and Landis, 89 N.Y. 2d 123, 651 N.Y.S.2d 954 (1996), the

Court of Appeals held,
"

except with the consent of a former client after full disclosure, a lawyer

who has represented the former client in a matter shall not thereafter represent another person in

the same or substantially related matter in which that person's interests are materially adverse to
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the interests of the former client.". In Rotan v. Lawrence Hospital, 46 A.D. 2d 199, 361 N.Y.S.

2d 372 (1st Dept. 1974), an attorney representing a doctor in a medical malpractice case, left his

defense firm, and was hired as an attorney for the firm representing the plaintiff. The court held

that :

While these facts neither indicate nor imply any departure from professional

conduct or breach of any ethical canon, we cannot escape the conclusion that this

is a situation rife with the possibility of discredit to the bar and the administration

of justice. Though we do not dispute his good faith or the good faith of the firm

representing plaintiff, both the possibility of conflict of interest and the

appearance of it are too strong to ignore. [The concurring opinion states] while the

attorney
"

was hired for reasons having nothing to do with the pending
litigation"

there is no implication of improper motive. Nonetheless, the attorney-client

relationship requires the client who is the defendant make the determination and

not the insurance company and the attorney is not merely a gladiator who simply
has the sword and shield and will travel.

In Aversa v. Taubes, 194 A.D.2d 579, 598 N.Y.S. 2d (2d Dept.1993), the Appellate

Division reversed an order denying disqualification of the defendant's firm in a medical

malpractice action. In that case, an attorney, formerly with the plaintiff's law finn, joined the law

firm of the defendant. The court held that:

Irrespective of any actual detriment, the first client is entitled to freedom from

apprehension and to certainty that his interest will not be prejudiced and quantum

consequence of representation of the opposing litigant by the client's former

attorney. The standards of the profession exist for the protection and insurance of

the clients and are demanding; an attorney must avoid not only the fact but even

the appearance of representing conflicting interests. With rare and conditional

eXceptions, the lawyer may not place himself in a position where a conflicting
interest may, even inadvertently, affect, or give the appearance of affecting the

obligations of the professional relationship.

Finally, in Cardinale v. Golinello 55 A.D.2d 898, 389 N.Y.S.2d 893, (2d Dept. 1977), the

Appellate Division held that
defendants'

motion to disqualify an attorney for the plaintiff, who

had previously done legal work for the defendant: ... "was properly granted, and that there was

such a conflict of interest in violation of the Code of Professional Responsibility that it was of no
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moment that the attorney did not personally render any legal services to the defendant. It

suffices that he was associated with the firm that did". The court held, at 295, 195:

That if one lawyer would be disqualified from undertaking a subsequent

representation then all the attorneys in the firm are likewise precluded from such

representation. The obligation of a lawyer to preserve the confidences and secrets

of his client continue after the termination of his employment. The obligation of

an attorney to represent the client with undivided fidelity and not divulge the

secrets or confidences forbids also the subsequent acceptance of retainers or

employment from others in matters adversely affecting any interest of the client

with respect to which confidence has been reposed. The proscription against

taking a case against the former client is predicated, however, on more than the

possibility of use in the second representation of information confidentially
obtained from the former client in the first representation. The limitation arises

simply from the fact the lawyer or the firm with which he was then associated

represented the former client in matters related to the subject matter of the second

representation. Accordingly, it is no answer that the lawyer did not in fact obtain

any confidential information in connection with the first employment, or even that

it was only other members of his firm who render the services to the client.

Irrespective of any actual detriment, the first client is entitled to freedom from

apprehension and to certainty that his interest will not be prejudiced in

consequence of representation of the opposing litigant by the client's former

attorney. The standards of the profession exist for the protection and assurances of

all clients, and are demanding; an attomey must avoid not only the fact but even

the appearance of representing conflicting interests. With rare and conditional

exceptions, the lawyer may not place himself in a position where conflicting
interest may even inadvertently affect or give the appearance of affecting the

obligations of the professional relationship.

There can be no doubt here that a conflict of interests exists and disqualification is

the appropriate remedy.

THE TRIAL MUST BE STAYED PENDING THE RESOLUTION OF THE
ISSUES PRE5ËNTEIf

In its application for relief by means of the submitted order to show cause, the

WESTHAB defendants request that this court compel the RUBAND defendants to comply with

the previous order of Justice McCormack, and direct them to assume the defense of WESTHAB,

indenmify the moving defendants, and pay their legal costs. Additionally, WESTHAB demands

that RUBAND provide the insurance policies and other information pertaining to coverage for
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all defendants. Lastly, counsel for RUBAND must be disqualified. Giving all these issues, and

in order to avoid severe prejudice to the WESTHAB defendants, all proceedings, including any

trial, now on for October 23, 2018, in the DCM part must the stayed. CPLR 2201 states: "Except

where otherwise prescribed by law, the court in which an action is peñdiñg may grant a stay of

proceedings in a proper case upon such terms as may be
just"

See also Coburn v. Coburn 109

A.D.2d 984, 486 NYS 2d 467 (3d Dept. 1985). Courts have an inherent power to stay a

proceeding where a former attorney of a party subsequently represents his adversary. Feldman v.

Bernham 6 A.D. 2d 498, 179 N.Y.S.2d 881
(1st

Dept.1958).

In the instant matter, proceeding with the trial would render the decision of Justice

McCormack a nullity, and endorse the principle that a party can avoid the consequences of a

court order by simply ignoring it. Further, proceeding with the trial at this time would be a waste

of legal and judicial resources, as well as great cost to the parties herein.
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WHEREFORE, it is respectfully submitted that the defendant WESTHAB's motion

should be granted, and an order issued requiring defendant RUBAND to: defend, indemnify,

and pay the legal fees of defendant WESTHAB, provide the demanded insurance information for

all other defendants, and to disqualify counsel from further representation of RUBAND in this

action, and to stay all proceedings, and for such other and further relief as this court deems just

and proper.

Dated: White Plains, New York

October 17, 2018

HAVKINS ROSENFELD RITZERT &
WÅlUÛALE LLP

Robert Cypher eq.

Attorneys for efendants

ELM STREET ASSOCIATES, L.P. and

WESTHAB, INC.

170 Hamilton Avenue Suite 210

White Plains, New York 10601

(914) 368-7211

File No.: 11990-534
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

M.W., an infant under the age of fourteen (14) years, by Index No.: 600685/13

LATISHA WHITE, her Mother and Natural Guardian, and

LATISHA WHITE, individually,

AFFIRMATION IN

Plaintiffs, SUPPORT OF
ORDER

- against - TO SHOW CAUSE

ELM STREET ASSOCIATES, L.P., WESTHAB, INC.,
RUBAND CONTRACTING CORP., EMBE HOME
SOLUTIONS, INC. and CERTA PROPAINTERS, LTD. and

COLOR WHEEL PAINTING, INC.,

Defendants.

ROBERT S. CYPHER, an attorney duly admitted to practice in New York State, avers

the following pursuant to CPLR §2106:

1. I am associated with the law firm of Havkins Rosenfeld Ritzert & Varriale, LLP,

attorneys for the defendants, ELM STREET ASSOCIATES, L.P. and WESTHAB, INC.

Accordingly, based upon my review of the files maintained by this office, I am familiar with the

facts and proceedings as set forth herein.

2. I submit this Affirmation in support of the instant Order To Show cause:

a. Requiring defendant RUBAND, EMBE, and CERTA-PRO to immediately adhere

to the prior Order of this court, entered May 2, 2018, directing that they defend,

indemnify and pay counsel fees to defendants WESTHAB and ELM STREET

ASSOCIATES (hereinafter referred to as WESTHAB);

b. Disqualifying the firm of Marshall, Dennehey, Warner, Coleman and Goggins,
current attorneys for RUBAND, EMBE, and CERTA-PRO from continuing to

represent those defendants, on the basis that a conflict of interest exists;
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c. Compelling defendants to supply to all parties the demanded insurance

information as set forth in the
defendants'

demand and letter of July 10, 2018;

d. Pursuant to New York Civil Practice Law and Rules ("CPLR") § 2201 issuing an

Order for a temporary stay of the action in the court below until
Defendants'

Order to Show Cause is decided, and there is compliance with said Order;

e. Pursuant to CPLR § 2201, staying the trial and all proceedings in this action

currently scheduled for October 23, 2018, pending the decision of
Defendants'

Order to Show Cause; and compliance with the resulting Order;

f. Staying the Trial of this matter pursuant to the Court's inherent power to issue a

stay under the circumstances, and;

g. Granting such other and further relief as this court may deem just and proper.

No Prior Request For The Relief Requested Herein Has Been Made By Movants

PRELIMINARY STATEMENT

3. This Court has already held that defendants, RUBAND CONTRACTING CORP.,

EMBE HOME SOLUTIONS, and CERTA-PRO PAINTERS, are liable to the moving

defendants for contractual and common law indemnification, and contribution. A copy of this

Court's Order, filed and entered May 4, 2018, is annexed hereto as Exhibit "A". To date,

despite multiple requests, and the submission of proof of
attorneys'

fees and costs, the

defendants, RUBAND CONTRACTING CORP., EMBE HOME SOLUTIONS, and CERTA-

PRO PAINTERS, have failed to comply with the Court Order or reimburse defendants, ELM

STREET ASSOCIATES, L.P. and WESTHAB, INC., for
attorneys'

fees and costs, as required

by the Order.

4. On May 4, 2018, Justice James P. McCormack of the Nassau County Supreme

Court, granted defendant WESTHAB's motion for summary judgment, ordering that defendant

RUBAND defend, indemnify and pay WESTHAB's legal fees. The Order has been ignored.
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5. On July 10, 2018, counsel for WESTHAB demanded that counsel for RUBAND

provide copies of all primary and excess policies, and other relevant insurance information, for

each defendant represented by them: RUBAND, EMBE HOME SOLUTIONS and CERTA-PRO

PAINTERS LTD. To date, there has been no response. Demand letter is attached hereto as

Exhibit "B"

6. At a mediation held on July 9, 2018, counsel for RUBAND and its insurance

carrier, Main Street, America Assurance Company, asserted that the only coverage available was

the one primary policy, issued to RUBAND. This information had never previously been

disclosed, despite
defendants'

prior demands for all insurance information. See Exhibit "B".

7. When the case did not resolve at mediation, demand was made for any excess or

additional insurance information for all of the other defendants in this action. As of this date,

there has been no response. Defendants also reiterated the request for RUBAND, EMBE HOME

SOLUTIONS, and CERTA-PRO PAINTERS LTD to assume the defense of the defendants, and

formally raised an ethical issue. When the parties appeared for the mediation, they were

represented by Mark Volpi, who was previously an attorney employed by counsel for ELM

STREET ASSOCIATES, L.P. and WESTHAB, INC. This was the first time that counsel

became aware that he was involved in this case, having previously left the employ of Havkins,

Rosenfeld, Ritzert & Varriale. Because the defendants, RUBAND, EMBE HOME

SOLUTIONS, and CERTA-PRO PAINTERS LTD, have refused to assume the defense of the

moving defendants, there remains a conflict of interest in his involvement in this case, as well as

that of the firm of Marshall Dennehey, Warner & Goggins.
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8. This matter is next on for an appearance on October 23, 2018, in the DCM Part,

therefore necessitating this application be brought by Order To Show Cause.

ARGUMENT

9. On March 15, 2018, Defendants moved for summary judgment against RUBAND

demanding contractual and common-law indemnification, defense, and the payment of counsel

fees.

10. Justice McCormack granted
defendants'

motion in its entirety. Decision attached

as Exhibit "A". Justice McCormack cited Article 2 of the contract between WESTHAB and

RUBAND, which will not be repeated here in the interest of space, as it is attached as an exhibit.

11. Justice McCormack correctly held: "A simple reading of the contract makes it

clear that RUBAND agreed to indemnify WESTHAB". The Court found that the WESTHAB

defendants established entitlement to summary judgment as a matter of law on the issue of

contractual indemnity. The Court further found that the indemnification clause was enforceable,

due to the fact that the indemnitee was free from negligence, Thus, any argument that the

contract violated the anti-indemnification provisions of the General Obligations Law are

meritless. These determinations are the law of the case and are no longer subject to dispute.

12. The Court also found that WESTHAB is entitled to common law indemnity. It did

so on the basis that defendant is not negligent, and delegated exclusive responsibility for the

work to RUBAND.
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13. The court further found that the WESTHAB defeñdants are entitled to common-

law contribution from RUBAND, and that RUBAND failed to raise a material issue of fact

requiring a trial on the issue.

14. Justice McCormack further ruled that RUBAND has breached its contract to

WESTHAB because RUBAND failed to name defendants as additional insureds on its policy.

Therefore, defendants are entitled to summary judgment as a matter of law, due to RUBAND'S

breach of contract. The Court found the wording of the contract to be clear and unambiguous.

RUBAND RAW FAILED TO COMPLVWITH A COCRT ORD,E..,g

15. The Court noted RUBAND's failure to defend the WESTHAB defendants or

reimburse them for counsel fees and costs. This was first demanded in February of 2017

(Exhibit "C"). The Court found that RUBAND had either denied or ignored the request. Once

again, the Court found that the language in the contract requiring defendants to be indeiññified

was clear. The Court held that the amount of fees and costs would be resolved either between the

parties or at the time the case is resolved. Subsequently, moving defendants submitted a request

for the RUBAND defendants to assume their defense and reimburse the fees (see letter of May

15, 2018, annexed hereto as Exhibit
"D").1

Defendant ignored same.

16. On July 9, 2018 the parties appeared for a mediation before Robert Adams of

NAM. The attorney who appeared on behalf of the RUBAND defendants was Mark Volpi. This

attorney had not previously worked on this case, but did previously work for HRRV, counsel for

WESTHAB AND ELM STREET. Counsel and the carrier representative present for RUBAND

stated, for the first time, that the only available coverage for all named defeñdâñts is the one

The attachinent is not annexed in the interest of space.
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primary policy issued to RUBAND. It is unknown at this time which policy was referenced, or

how Main Street reached that conclusion. Thus, Main Street indicated during the mediation that

the maximum amount of coverage available was that policy. No other disclosures related to

insurance have been made either before or since, despite prior demands of counsel. See Exhibit

"E".

17. On July 10, 2018, when the case did not resolve by settlement, counsel for

WESTHAB demanded that counsel for RUBAND provide copies of all primary and excess

policies, as well as all other relevant insurance information, for each defendãñt represented by

them: RUBAND, EMBE HOME SOLUTIONS and CERTA-PRO PAINTERS LTD. To date

there has been no response Exhibit "B". There was a letter from Scottsdale Insurance the excess

carrier for RUBAND, dated June 29, 2018, regarding coverage. This is the o_nly insurance

information ever disclosed (copy annexed hereto as Exhibit "F"). But, that letter was only ever

provided directly by Scottsdale. RUBAND did send some limited information to
plaintiffs'

counsel on July 25, 2018, but never responded to the moving defeñdants demand.

18. On August 2, 2018, at a pretrial conference in Nassau County Supreme Court, the

same demands for insurance were directed to counsel for RUBAND. Once again, the request

was ignored. While RUBAND has filed a Notice of Appeal, they have neither perfected their

appeal, nor sought a stay in this action. The matter is now assigned an October 23, 2018

appearance in the DCM Part. It is clear that RUBAND has no intention of obeying the court's

order, providing insurance information, or resolving the conflict of interest. Therefore, it is

requested that this Court issue an order directing RUBAND to comply with the order of Justice

McCormick forthwith, immediately assume the defense of defendants ELM STREET

ASSOCIATES, L.P. and WESTHAB, INC., and reimburse them for their counsel fees, as well as
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provide the insurance information, and be disqualified as counsel for RUBAND. Otherwise, the

order of Justice McCormick will be reduced to a nullity.

COUNSEL FOR RUBAND HAS A CONFLICT OF INTEREST AND
SHOULD BE D180UAL1nED

19. The attorney who represented RUBAND at the July 9, 2018 mediation and at

subsequent stages of this litigation is Mark Volpi. This representation presents a conflict of

interest, due to his prior employmeñt at this firm. On July 10, 2018, Tara Fappiso of this office

advised Mr. Volpi of this conflict, and requested that this matter be addressed as soon as

possible. However, as is the case with the demand for defense and iñdemnity, counsel has

ignored the request. Exhibit "B".

20. The conflict of interest in the continued representation is indisputable given

RUBAND's complete disregard of Justice McCormick's Order to assame the defense, as well as

its position on coverage at this time. RUBAND cannot on the one hand claim that there is no

coverage beyond one policy, ignore the Order, and also refuse to acknowledge there is a conflict.

DEFENDANTS HAVE FAILED TO COMPLY=WITH DEMANDS
FOR INSURÃNCE INFORMATION

21. While this finn did not represent WESTHAB and ELM STREET throughout the

course of this litigation, their prior counsel did serve the defendants with demands for insurance

information early in the litigation (Exhibit "F").

22. Prior to the July 9, 2018 mediation, the RUBAND defendants did not advise that

there were any issues with regard to coverage. The only correspondence that was received by

any party was a letter from Scottsdale's counsel to the RUBAND defendants taking a coverage
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position. Any letters which led up to that response had not been previously disclosed. This letter

was received only days before the mediation. See Exhibit "E".

23. As such, when the matter did not settle, a demañd was made the RUBAND to

disclose copies of every piece of relevant information pertaining to the insurance coverage for

RUBAND, EMBE, and CERTA PRO, including all policies for every defendant, and

correspondence pertaining to any discussions of insurance coverage, or demands for same.

Given the position taken at mediation that there is a limit to the amount of coverage that is

available to the defendants, all of which are now being indemnified by the RUBAND defendants,

this was and remains a very significant issue. Exhibit "B".

24. The RUBAND defendants never responded to this demand They did send a

response to
plaintiffs'

counsel, who had made a similar request. But, it was deficient because

that response only addressed the Scottsdale policy and coverage issues raised by Scottsdale.

That response did not respond to the moving
defendants'

demand, nor was it inclusive of all

defendants or all policies that might be applicable to this case.

25. There can be no doubt that the information being requested is highly relevant at

this time, as this case moves forward and given the RUBAND defendants'
failure to comply with

this Court's Order and provide WESTHAB and ELM STREET with a defense. As such, the

RUBAND defendants must be ordered to comply with the demands within a timeframe set down

by this Court.

THIS MATTER MUST BE STAYED AND THE TRIAL STAYED PENDING

RESOLUTION OF THE ÃBOVE ISSUES

26. The above issues, especially that involving the conflict of interest of counsel for

the RUBAND defendants, must be resolved before this case can proceed to trial. The RUBAND

defendants cannot simply ignore a Court Order and require moving defendants to continue to
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have to incur
attorneys'

fees and costs to continue to defend this action because the RUBAND

defendants disagree with the Court's decision on the summary judgment motion. It is important

to note that they have done nothing to pursue an appeal from that decision, but for to file a

Notice of Appeal. Further, the RUBAND defendants have stood in the way of the moving

defendants attempts to pursue coverage through other avenues, or even assess whether that might

be appropriate, because they have failed to disclose the most basic information to allow the

moving defendants to pursue same.

27. In short, there are a multitude of issues here that must be resolved before this case

may proceed to trial and, therefore, a stay of all proceedings to address same is appropriate, in

the interest of judicial economy and expense to the parties.

WHEREFORE, it is respectfully submitted that the defendant's WESTHAB motion

should be granted in its entirety, and an Order issued requiring defendant RUBAND to: defend,

indemnify, and pay the legal fees of defendant WESTHAB, provide the demanded insurance

information for all other defendants, disqualify counsel from further representation of RUBAND

in this action, and stay all legal proceedings, and grant such other and further relief as this court

deems just and proper.

HAVKINS ROSENFELD RITZERT &
VARIN U . P

Robert Cypher sq
Attorneys for fendants

ELM STICE ASSOCIATES, L.P. and

WESTHAB, INC.

170 Hamilton Avenue Suite 210

White Plains, New York 10601

(914) 368-7211

File No.: 11990-534
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SUPREME COURT - STATE OF NEW YORK
TRIAL/IAS TERM, PART 23 NASSAU COUNTY

PRESENT:

Hortorable James P. Mb€oriüatk

Justice of the Supreme Court

X Index No. 600685/13

M.W., an infant under the age of fourteen

(14) years, by LATISHA WHITE, her

Mother and Natural Guardian, and Motion Seq. No.: 006

LATISHA WHITE, individually, Motion Submitted: 3/15/18

Plaintiff(s),

-against-

ELM STREET ASSOCIATES, L.P.,

WESTHAB, INC., RUBAND
CONTRACTING CORP., EMBE HOME
SOLUTIONS, INC. , CERTA PRO
PAINTERS and COLOR WHEEL
PAINTING, INC.,

Defendant(s).

X
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The following papers read on this motion:

Notice of Motion/Supporting Exhibits.............................................X

Affirmation n Opposition/Supporting Exhibits................................X

Reply Affirmation............. .. ... ....o......a.a..............................X

Defendants, Elm Street Associates, L.P. and Westhab, Inc. (The "Westhab

Defendants"), moves this court for an order, pursuant to CPLR 3212, granting them

summary judgment on their cross claims against co-Defendant Ruband Contracting Corp

(Ruband) for indemnification, contribution, breach of contract and counsel fees. Ruband

opposes the motion. Neither Plaintiff nor any of the other Defendants submit papers in

opposition to or in support of the motion.

The history of this case has been recited in prior orders and need not be restated in

full herein. Westhab is a nonprofit organization that provides affordable housing and

services to low-income individuals. Plaintiff, Latisha White, lived in a Westhab building

with her daughter, M.W. In April, 2012, Westhab entered into a contract with Ruband for

Ruband to,interalia, paint the building where Plaintiffs lived. Ruband then entered into

subcontracts with other entities, including the other co-Defendants herein, to perform the

work. Plaintiffs allege that M.W. was exposed to lead, and suffered lead paint poisoning,

as a result of the work that was performed. The Westhab Defendants now move for

summary judgment against Rubsñd arguing that the contract entered into between

Westhab and Ruband releases Westhab from liability, and requires Ruband to indemnify

2
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Westhab and procure insurance for Westhab.

It is well settled that in a motion for summary judgment the moving party bears the

burden of making a prima facie showing that he or she is entitled to summary judgment
.

as a matter of law, submitting sufficient evidence to demonstrate the absence of a material

issue of fact (see Sillman v. Twentieth Century Fox Film Corp., 3 NY2d 395 [1957];

Friends of Animals, Inc. v. Associates Fur Mfrs., 46 NY2d 1065 [1979] ; Zuckerman v.

City ofNew York, 49 NY2d 5557 []980] ; Alvarez V, Prospect Hospital, 68 NY2d 320

[1986]).

The failure to make such a showing requires denial of the motion, regardless of the

sufficiency of the opposing papers (see Winegard v. New York University Medical Center,

64 NY2d 851 [1985]). Once this showing has been made, however, the burden shifts to

the party opposing the motion for summary judgment to produce evidentiary proof in

admissible form sufficient to establish the existence of material issues of fact which

require a trial of the action (see Zuckerman v. City ofNew York, supra). The primary

purpose of a summary judgment motion is issue finding not issue determination, Garcia

v. J.C. Duggan, Inc., 180 AD2d 579
(1"

Dept 1992), and it should only be granted when

there and it should only be granted when there are no triable issues of fact (see Andre v.

Pomeroy, 35 NY2d 361 [1974]).

The relevant portions of the contract between Westhab and Ruband are contained

in Article 2, "Contractor", to wit:

3
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The Contractort shall supervise and direct the Work,

using his best skill and attention and he shall be solely

responsible for all construction means, methods, techniques,

sequences and procedures and for coordinating all portions of

the work under the Contract...

The Contractor shall be responsible to the Owner for

the acts and omission of his employees, Subcontractors and

their agents and employees, and other persons performing any

of the work under a contract with the Contractor...

The Contractor shall maintain in full force and effect

the insurance required by the Owner as specified in Schedule

C. Westhab, Inc., the City of Yonkers Planning and

Development and Elm. St. Associates LP shall be named as

additional insured for liability...

To the fullest extent permitted by law, the Contractor

shall indemnify and hold harmless the Owner and the

Architect and their agents and employees from and against all

claims, damages, losses and expenses, including but not

limited to attorney's fees arising out of or resulting from the

performance of the Work, provided that any such claim,

damage, loss or expense (1) is attributable to bodily injury,

sickness, disease or death, or injury to or destruction of

tangible property (other than the Work itself) including the

loss of use resulting therefrom, and (2) is caused in whole or

in part by any negligent act or omission of the Contractor, any

Subcontractor, anyone directly or indirectly employed by any

of them or anyone for whose acts any of them may be liable,

regardless of whether or not it is caused in part by a party

indemnified hereunder.

Contractual Indemnification

A simple reading of the contract makes it clear that Ruband agreed to indemnify

Westhab. However, to invoke contractual indemnification,,the indemnitee must establish

that it was free from negligence and that it could only be found liable solely through

lin the contract,
"Contractor" refers to Ruband. "Owner" refers to Westhab.
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statutory or vicarious liability. (Arriola v. CityofNew York, 128 AD3d 747 [2d Dept

2015]). Herein, Westhab hired Ruband to perform all the work that needed to be done.

According to the deposition transcript of Kevin McAuliffe, Director of facilities for

Westhab, annexed to the moving papers, he entered into the contract with Ruband, on

behalf of Westhab. Similarly, Victor Rubits, president of Ruband, testified at his

deposition to the circumstances of entering into the contract with Westhab and confirmed

the scope of the work was as stated in the contract. Therefore, it is undisputed that

Ruband was "...solely responsible for all construction means, methods, techniques,

sequences and procedures and for coordinating all portions of the work under the

Contract...". The court therefore finds the Westhab Defendants have established

F

entitlement to summary judgment as a matter of law on the issue of contractual

indemnity. The burden shifts to kuband to raise a material issue of fact requiring a trial

on the issue.

In opposition, Ruband first argues that the motion is late because, as per this Part's

rules, it was served later than 60 days from the note of issue. However, due to the fact

that Westhab changed counsel but all papers, including the note of issue, continued to get

served on the outgoing counsel, Westhab was not aware of when the note of issue was

filed. The court therefore accepts their motion as timely.

Ruband next argues that there is a question of fact in that they claim Westhab was

negligent and they were not. The court disagrees. Their only argument in favor of

5

.
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Westhab's negligence is that Westhab was under an obligation to advise tenants to

remove air conditioners and close windows while the work was being performed. Even

assuming that is true, the reason for taking such action was, presumably, to prevent dust,

paint and any other particles from getting into the apartments. If Westhab did not warn

tenants to remove air conditioners and close windows, then it follows logically that there

were air conditioners present, and possibly open windows, when Ruband performed the

work. By pointing out that windows should be closed and air conditioners should be

removed from the windows, Ruband is actually acknowledging its own negligence by

performing the work when windows were open and air conditioners were present. As

Ruband was contractually obligated to supervise all the work, under these circumstances,

their negligence would be clear. The court finds it was Ruband's responsibility to give all

notices, and to ensure the work site was work-ready. Even though Mr. McAuliffe

testified that Westhab did inform the tenants of the need to close windows and remove air

conditioners, it was Ruband's responsibility to ensure that was done. There is no

evidence they did so. For the purposes of this motion, the court therefore finds Ruband

has not established that Westhab was negligent.

Finally, Ruband argues that the contract is not enforceable because it purports to

indemnify Westhab for their own negligence. General Obligations Law §5-322.1.

However, nowhere in the contract does it state that Ruband must indemnify Westhab for

Westhab's own negligence. However, to the extent it can be read that way, the phrase

"To the fullest extent permitted by
law"

in the indemnification clause protects the

6
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contract from being void. (Giangarra v. Pav-Lak Contracting, Inc., 55 AD3d 869 [2d

Dept. 2008]). Further, where, as here, the indemnitee is free from negligence, even an

otherwise void indemnification clause is enforceable. Id. In light of the foregoing, the

court finds Ruband has failed to raise an issue of fact regarding contractual ,

indemnification.

Common Law Indemnification

Common law indemnification is an equitable concept which allows one party who

has been compelled to pay for the wrongs of a second p.arty to recover from that second

party. (Tifany at Westbury Condominium v. Marelli Dev. Corp., 40 AD3d 1073 [2d

Dept. 2007]). "[T]o be entitled to indemnification, the owner or contractor seeking

indemnity must have delegated exclusive responsibility for the duties giving rise to the

loss to the party from whom indemnification is
sought..."

(17 Vista Fee Assocs. v.

Teachers Ins. & Annuity Ass'n of Am., 259 A.D.2d 75, 80
(l" Dept. 1999).

Herein, Westhab, who for the purposes of this motion the court finds was not

negligent, delegated exclusive responsibility for the work to Ruband. As Plaintiffs have

sued the Westhab Defendants, to the extent that a judgment could be rendered against

them, the court finds equity dictates Ruband indemnify the Westhab Defendants. As

such, the Westhab Defendants have established entitlement to summary judgment as a

matter of law on the issue of common law indemnification. The burden shifts to Ruband

to raise a rnaterial issue of fact requiring a trial on this issue. The court finds Ruband is

7
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unable to do so2.

Common Law Contribution

Common law contribution, codified as CPLR §1401, requires multiple parties be

subject to liability for the same personal injury. (Nassau Roofing & Sheet Metal Co., Inc.

v. Facilities Developement Corp., 71 NY2d 599 [1988]). Herein, Plaintiffs have named

both the Westhab Defendants and Ruband as Defendants for the same injury to MW. To

the extent that Westhab could be found liable, the court finds they have established

entitlement to summary judgment as a matter of law on the issue of common law

contribution. The burden shifts to Ruband to raise a material issue of fact requiring a trial

of the issue. They are unable to do so.

Breach of Contract

A cause of action for breach of contract requires allegations that an agreement

exists, plaintiff (or cross-claimant) performed under the contract, defendant breached the

contract and damages as a result of the breach. (Dee v. Rakower, 112 AD3d 204 [2d

Dept. 2013]). Herein, it is undisputed there is a valid contract and that the Westhab

Defendants performed under the contract by paying for the services Ruband was to

supply. The breach is the Westhab
Defendants'

assertion that they were not named as an

additional insured on Ruband insurance policy, as required by the contract. Based upon

2The existence of carstractual iñdsmnification does not preclude a finding of cc-smc law indemr:iñcatica.
(O'Dowd v. American Sur. Co. OfN.Y., 3 NY2d 347 [1957]),

8
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the admissible evidence submitted, the court finds the Westhab Defendant have

established entitlement summary judgment as matter of law on the issue of breach of

contract. The burden shifts to Ruband to raise a material issue of act requiring a trial of

this issue.

In opposition, Ruband argues an issue of fact exists because Westhab
"may"

be

covered under their insurance policy. However, the terms of their contract state that the

Westhab Defendants "shall be named as additional insured for
liability." (Emphasis

added). The fact that the insurance policy might cover the Westhab Defendants does not

change the fact that Ruband was required to specifically name them. If the policy does

cover the Westhab Defendants, this portion of the order may be rendered moot at that

time. However, the fact that Ruband'z failure to abide by the terms of the contract may

still result in the Westhab Defendants being covered does not raise a material issue of

fact. .

Finally, the Westhab Defendants seek counsel fees. The indemnification provision

of the contract specifically indicates that Ruband will indemnify the Westhab Defendants

for counsel fees. In February, 2017, the Westhab Defendants requested a defense from

Ruband, which request was either denied or ignored. In light of the clear language of the

contract, the court finds Ruband will be required to indemnify the Westhab Defendants

for their counsel fees. The Westhab Defendants made no indication, or offered any proof,

as to what those fees currently amount to. To the extent that the parties are unable to

resolve that issue on their own, the issue of the amount of counsel fees will be referred to

9
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the trial court to be determined at the time the case goes to trial or is otherwise resolved.

Accordingly, it is hereby

ORDERED, that the Westhab
Defendants'

motion for summary judgment on their

cross claims against Ruband is GRANTED in its entirety.

This constitutes the decision and order of the court.

Dated: May 2, 2018

Mineola, New York

S . McCORMACK, J .C,

ENTERED
MAY 0 4 2018

NASSAU COUNTY
COUNTY CLERK'S OFFICE

10
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ROSENFELD
RITZ ERT &
VARRIALE, LLP

EIRRV
COUNSICI.ORS AT I.AW

TARA C. FAPPIANO
D1RECTDIAL: (91 4) 290-6453
EMAIu TARA. FAPPIANO@HRRVLAW.COM

REPLY TO WHITE PLAINS OFFICE

July 10, 2018

Marshall, Dennehey, Warner, Coleman

& Goggin

105 Maxess Road, Suite 303

Melville, New York 11747

Attn: Mark Volpi

Re: M W. (Madison White), an infant under the age of 14 years,

by Latisha White, her mother and natural guardian, and

Latisha White, Individually v. Elm Street Associates, L.P.,

Westhab, Inc., Ruband Contracting Corp., EMBE Home

Solutions, Inc., and Certa Propainters, Ltd.

Docket No.: 600685/2013

Our File No,: 11990-0534

Dear Mr. Volpi:

Please allow this correspondence to address a number of issues that have arisen as a

result of yesterday's mediation, as well as to follow up on our
clients'

request that your clients

assume the defense and indemnify our clients in this action.

First, our clients, Westhab, Inc, and Elm Street Associates, L.P., tendered their defense to

your clients in February of 2017. Subsequently, they he a motion for sumrnary udg;Wtent

which was granted, in its entirety, pursuant to the di¼ish of Justice Jernes P. McCormack,
served with Notice of Entry on May 4, 2018. We previously provided you with invoices

showing legal costs and expenses totaling $34,097.91 through that date. Certainly, those fees

and expenses are continuing. By virtue of the same decision, your clients have an obligation to

reimburse those fees and expenses, as well as to assume our
clients'

defense in this action

(although separate counsel is certainly needed). We also note that our clients are additional
{03208457,DOCX / }
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insureds pursuant to the terms of the insurance policy issued to your clients (Contractors

Extension Endorsement, Par. A (1) (Additional Insureds), which serves as a further basis upon

which a defense is required.

Second, you and the representative from Main Street America Assurance Company who

appeared at the mediation advised, for the first time, that the only available coverage for all of

the named defendants is one primary policy. It is unclear which policy was being referenced. It

was also unclear from those discussions how Main Street reached that conclusion. Yet, Main

Street has indicated that the maximum amount available is, therefore, $1 million. There have

been no prior disclosures with regard to this position.

A demand for all applicable insurance policies was served on your office on December

29, 2016. At the time of that demand, your office did not represent all defendants. But, by the

time a response was provided to the demand, your firm did represent all defendants (see Reply
dated February 7, 2017). The Reply only provided a copy of the general liability policy issued

by Main Street to Ruband. Please supplement this response immediately to provide copies of all

primary and excess policies for each defendant: Ruband, EMBE Home Solutions, an.d Certa

Propainters, Ltd.

In addition, it was stated during the mediation that Main Street has taken a position in

writing with regard to the
parties'

coverage. Further, it is apparent from the letter of June 27,

2018, from Goldberg Segalla to your firm (the only one we have ever received), that there have

been a series of letters written to and from Scottsdale Insurance and its representatives and

counsel. As such, please provide us with copies of all correspondence by and between Main

Street and its insureds, including Ruband, EBME Home Solutions, and Certa Propainters, as well

as any such correspondence with any and all excess carriers for said defendants and their

respective representatives and/or counsel. This should include, but not be limited to, the letters

and emails referenced by Goldberg Segalla: March 13, 2018, March 21, 2018, April 25, 2018,

May 11, 2018, June 1, 2018, and June 8, 2018. We assume you have also advised prior counsel

and the primary/excess carrier(s) for Ruband of Main Street's position on coverage. If not, we

highly recommend you do so at this time. We are copying prior counsel on this letter,
accordingly.

Finally, it was very clear at the conclusion of the mediation that this case can be settled

within the $1 million limit that Main Street has confirmed is available at this time. Again, we do

not agree with Main Street's position at all. Nevertheless, we are demanding that you settle this

matter with plaintiffs at this time. Certainly this will avoid further litigation on the insurance

issues, including but not limited to potential declaratory judgment actions. But, more

importantly, should this case proceed to trial, the potential verdict value exceeds $1 million,

particularly in light of
plaintiffs'

recent representations of the intent to offer evidence of future

economic damages at trial in excess of that amount. While we continue to take the position that

our clients cannot be held liable to plaintiffs, which is borne out by the findings of fact in Justice

McCormack's decision that are now law of the case, your clients and Main Street owe our clients

a duty to resolve the case at this time and avoid the potential of exposure to our clients.
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Page 3

There is also a collateral issue that must be raised at this time. It is apparent that, if the

case is not resolved now, there is a conflict of interest in your and your firm's continued

representation of Ruband, EMBE and Certa Propainters given your prior employment at our

firm. Please contact me immediately to discuss this issue in more detail.

Thank you for your prompt response to this correspondence.

Very truly yours,

Tara C. Fappiano

TCF/

cc: The Orlow Firm

71-18 Main Street

Flushing, New York 11367

Attn: Adam Orlow

Cogdon, Flaherty,
O'

Callahan, Reid, Donlon,

Travis & Fishlinger

333 Earle Ovington Boulevard, Suite 502

Uniondale, New York 11514

{03208457.DOCX / }
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H A V K J N S

ROSENFELD
RITZ ER T &
VARRIALE, LLP

HR11V
(N H INSE1 A )RH AT 1,AW

Tracy P. Hoskinson
Direct Dial: (646) 747-5134
Email: Tracy.Hoskinson@hrrvlaw.com

Reply to New York Office

February 6, 2017

VIA CERTIP126MAf$, RETUR$RECE1PT REQUESTED
Certified }Yo.: 7015 1520 00qi 2240 8760

MARSHALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN
Attornèys for Defendants

RUBAND CONTRACTING CORP,,
EMBE HOME SOLUTIONS, INC, and

CERTA PROPAÌNTERS, LTD.

105 Maxess Road, Suite 303

Melville, New York 11747

Re: Ef v. an infànt under the age of 14years, by Latisha White, her mother and

natural guardian, and Latisha Wltite, Individúally v. Elm2treet Associates, LP.,

Westhab, Inc., RubandContracting Corp., EMBE Home Solutions, inc., and

Certa Propainters, Ltd

Index. No: 600685/2013

Our File No.: 11990-534

Dear Counselors:

We represent defendants, Elm Street Associates, L.P. and Wenheb Inc., in the above-

referenced matter. The purpose of this letter is to request indemnification, a defense, and

insurece coverage on behalf of our clients, Elm Street Associates L.P. Westhab, Inc.

The plaintiff, 2vi.W., and her mother and natural guardian, Latisha White, commenced

this personal injury action for lead poisoning in the Supreme Court, Nassau County. As you

know, plaintiffs allege that M.W. was exposed to lead paint dust during 2012, which resulted in

her having elevated blood lead levels of up to 14 ug/dL at the age of two and a half years old.

_...... .-..... . __,_..__.---- __ .._. .__ __-..- .- ..-.___..

1085 Avenue of the Americas m Sulto 800 m New York. New York 10018
212-480-1598 a 212-564-0203 l'nesimile

( 14 Old Country Road m Sulic 300 m Mincola. New York T1501
516-620-1700 m 516-746-0833 Itacsimile

170 Ilumilton Avenue W Suite 210 m White I'lains. New York 10601
914-200-6430 a 914-560-2245 Facsimile
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Plaintiffs allege the dust was caused by the scraping of lead paint from the façade of the building
located at 141 Blm Street, Yonkers, New York ("premises").

Deposition testimony revealed that neither Blm Street Associates nor L.P., Westhab, Inc.

performed any of the scraping work which allegedly created lead paint dust. Instead, Elm Street

Associates and L.P., Westheb, Inc. hired Ruband Contracting, to act as the general contractor for

the work at the site, which in turn, hired subcontractors to perform the work.

A copy of the Contract between Ruband Contracting and Westhab, Inc., dated April 17,

2012, is enclosed. In the document, Ruband Contracting is listed as
"Contractor."

Westhab, Inc.

is listed as "Owner/Owner's
Agent."

The contract specifies that Ruband Contracting agreed to

perform work at several properties including the premises. The scope of services included

repairing and painting the decorative cornice, spot pointing the front of the building, panting the

building from front from roof to sidewalk, and painting all iron work. Ruband Contracting
agreed to be bound by all parts of the Contract, including the following pertinent provisions:

AnTICLR #2

CONTRACTOR

The Contractor shall supervise and direct the Work, using his best skill and

attention and he shall be solely responsible for all construction means, methods,

techniques, sequences and procedures and for coordinating all portions of the

Work under the Contract.

***

The Contractor shall give all notices and comply with all laws, ordinäüces, rules,

regulations, and lawful orders of any public authority bearing on the performance

of the Work...

***

The Contractor shall be responsible to the OyWter for the acts and omissions of his

employees, Subcontractors, and their agents and employees, and other persons

performing any of the Work under a contract with the Contractor.

***

The Contractor shall maintain in ftd! force and effect the insurance required by
Owner as specified in Schedule C. Westhab, Inc., The City of Yonkers Planning
and Developrncnt, and Elm St. Associates LP shall be named as additional

insureds for liability.

***

l!uvkins Rosenfeld Ritzert & Varricle. Lt.P
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To the fullest extent permitted by law, the Contractor shall indemnify and hold

harmless the Owner and the Architect and their agents and employees from and

against all claims, damages, losses and expenses, including but not limited to

attorney's fees arising out of or resulting from the performance of the Work,
provided that any such claim, damage, loss or expense (1) is attributable to bodily

injury, sickness, disease or death, or to injury to or destruction of tangible

property (other than the Work itself) including the loss of issue resulting

therefrom, and (2) is caused in whole or in part by any negligent act or omission

of the Contractor, any Subcontractor, anyone directly or indirectly employed by

any of them or anyone for whose acts any of them may be liphle...

According to the contract between Westhab, Inc. and Ruband Contracting, Ruband

Contracting agreed to be responsible for supervising and directing the work at the premises, and

for all means and methods of the work performed at the premises. Ruband Contracting further

agreed to be responsible for the acts and omissions of its employees, subcontractors and their

agents and employees. Further, Ruband Contracting agreed to indemnify Elm Street Associates

and L.P., Westhab, Inc., against personal injury claims, which arise out of the performance of the

work.

Given that plaintiffs claim that the scraping of the building was performed without the

necessary lead paint dust precautions, it was certainly the duty of Ruband Contracting, as the

general contractor and pursuant to contract, to onsure thg work was being perfomxed in a safe

and legal manner, and to kd6p the area clean and safe. Therefore, Ruband Contracting is obliged

to indemnify Elm Street Associates and L.P., Westhab, Inc. pursuant to the Contract.

We are also requesting that a defensc be provided to Elm Street Associates and L.P.,

Westhâb, Inc., as additional insureds to Ruband Contracting's general liability policy. Upon

information and belief, Elm Street Associates and L.P., Westhab, Inc. were named as additional

insureds on the policy maintained by Ruband. Should Rubstad Contracting have failed to name

Elm Street Associates and L.P., Westhab, Inc. as additional insureds, it is in breach of contract.

Please orovide us with a copy of Ruband Contracting's_generg liability insuratice_pgicy ljging
lilm Sitent Associate and L.P., Weslhab, luc.a s u(lditional insureds. We previously demanded

this proof in discovery demands, and most recently in our letters dated December 29, 2016 and

February 3, 2017.

Accordingly, Elm Street Associates and L.P., Westhab, Inc. are hereby tendering their

defense and indemnification to Ruband Contracting, given all of the evidence secured through

discovery to date. Should we not receive a sufficient response to this tender, we will have no

alternative but to move for summary judgment on our cross-claims, and seek reimbursement of
attorneys'

fees and costs.

llavkins Rosenfeld Rit.xert & Wrrhtic. LLl'
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Thank you for your attention to this matter and your anticipated cooperation. Please do

not hesitate to contact me should you have any questions.

Very truly yours,

fracyl hýkypon Esq.

TP11/Encl.

Havkina lió56iif6ld Ritzert & Varrisle, LLP
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WESTRAB
CONTRACT AGREEM1ENT

This Agnoment made and ontered by and between:

WESTRAN, INC. (Owner/Owner's Agent)
85 Bxecutive Blvd.

Elmsibid, N.Y. 10523

Ruband Contracting
. (Contractor)

of

P.O. Box 181 Hasting on Hudson, NY 19706
. . . (Address)

WWE 2AS, the Ce±±relating to the project on 125, 129, 139, 141 and 145 Elm St. Yonkers, NY
was determhux1 to be the lowest mp-dMe bidder and;

Wk]FJ Q 114 Centfact%jrhàs agtoRtoe3ñ½ilfe'señfees an fértkin Sch@le B ofGila Agreement
ArgthlW l!Wauppre$!$gs4Uhis Agreginut yelatingtoff63 Mt and tohliound By theiêžféf
this Agreement between the Owner/Owner's Agent (hereafter refened to as Owner) and C^ähet^-, a copy
of which is available upon request from the Contractor;

NOW, THEREFQM, In fbithcranc6 of Weathab and in consideration of the above and the señtiújlp,e-1-e-

and obligations herein provided, the parties do mutually agree as follows:

Term of Agreemast
This Agreement shall take ofibct on 4/30/2012 (CdPP-at Date). Thne is of the essence in
the provision of the materials and services prr;i±f for inider this contract. All neelé must be
co:ap!:::d, including punch list, no later than 30 days from the ccmmci canent date.

2. Compensation
The Owner agrees to pay the Contractor the sum ofs83,740.00 as set forth in
Schedule A attached for the satisfactory p rea of the Subccruss;ws services.

3. Entiro Agreement
this agfcein6nt, togniher wlE6¶ny at r or to No daitht th6 Agrein@nt,
65ng!MW)h¼ ontiÑ Agroplifen{bWearthepart and elf not be changçdc sqdified onaltered
in any atanner except by an instranent in writing executed by the parties.
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GENERAL CONDfTIONS

ARTICLIU/1
CONTRACT DOCUMENTS

The Contract Documents consist of this Agreement With General C=da!er, &;;‡:±;=gand
other Condit½n9, the Drawings, the Spea!E=Eene, all Addenda issued prior to the execution of this
Agreement, and all Modifications issued by Westhab after execuden of the Contract such as Change
Orders, written interpretations and written orders for minor changes in the Work. The intent of the Contract

• D±=±£s is to include all items necessary for the proper execution and chyletica of the Work, The
contract Docunants are complemae-at, and what is required by any one aball be as binding as if required
by all Work not covered in the Contract D±±±‡‡t: willnot be requiredunless itis consistent therewith
and rAumhly inferable therefrom as being necessary to produce the intended results.

Nothing contained in the Contract Decurseñts shall create any contractual r atinnalilp between the
Owner or the Architect and any Subcontractor or Sub-subcontractor.

By executing the Contract, the Contractor aprcacñts that he has visited the site and fad!!dzed
hitnself with the local conditions under which the Work is to be performed.

The Work comprises the ==;kted coñstmation required by the Contract Documents and inclú$es
all labor necessary to produce such crstndis, and all materials and epip eüt incc:parâied or to be
incorporated in such conathletion.
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ABTICLB#2
ColnRACTOR

The Contractor shall supervise and direct the Work, using his best skill and att=‰ and he shall be solely
rasper b!e for all construction means, methods, techniques, sequences and p:::dra and for cetesreg
all portions of the Work under the Contract.

Unless otherwise speciEeally Fovided In the Contract Decrene, the Contractor shall provide
and pay for all labor, materials, equipment, tools, construction equipment and machinery, water, heat,
utilities, transportation, and other thcilities and services necessary for the proper oxecution and completien
of the Work, whether temporary or permanent and whether or not incorporated or to be incorporated in the
Work.

The Centator shall at all times enforce strict discipliss and good order among his :=;:I-:y:-a and
shall not employ on the Work any unfit person or anyone not skilled In the task assigned to him.

The Contractor warrants to the Owner and the Architect that all materials and equipment
incorporated in the Work will be new unless otherwise specified, and that all Work will be of good quality,
free from faults and defects and in cd:--_.=16 with the Contract Documents. All Work not ocafarming to
these requùtanents may be considered delbctive.

Unless otherwise provided in the Contract Documents, the Contractor shall pay all sales,
consumer, use and other similar taxes which are legally enacted at the time bids are received, and shall
securo and pay for the building pennit and for all other permits and govermnental fees, licenses and
inspections necessary for the proper execution and completion of the Woric.

The Contractor shall give att notices and comply with all laws, ordinances, rules, regulations, and
lawful orders of any public authority bearing on the perfeizhance of the Work, and shall promptly notify the
Architoot if the Drawings and Specifications are at variance therewith.

The Contractor shall be responsible to the Owner fbr the acts and omissione of his employees,
Subcontractors and their agents and employees, and other persons perfonning any ofthe Work under a
contract with the Contractor.

The Contractor shall review, approve and submit all Shop Drawings, Product Data and Samples
required by the Contract Dehenu. The Work shall be in accordance with spproved atúúAtsis.

The Contractor at all tirnes shall keep the premises free hom accumuhden of waste materials or
rubbish caused by his ope=t At the completion of the Work he shall remove all his waste materials
and rubbish from and about the Project as well as his tools, construction equipmeLi, machinery and surplus
materials.

The Contractor shall pay all royalties and license fees. He shall defend all suits or clahns for
in9ingement of any patent rights and shall save the Owner harmless frorn loss on account thereof,

The Contractor shall warranty the products and wor½arzip provided under the A greement for
the period of one year, miless otherwisc specified in the Agreement.

The Contractor shall maintain in full (brco and effect the insurance required by Owner as specified
in Schedure C Wekthab, IriE., Th e City of Yõnliefs Planning and Development; and Elm St. Associates LP
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shaU be named as additional insured for liability. Contractor shall provide certificates of insura'nce to
Owner prior to ccmiscñcoment ofthe work, evidenci=g Co±acter's compliance with these insurance
provisions.

To thù fullest utout pennilled by law, the Cëntany abidl indemnity and hold im[mless the Owner
and the Archiject ond their agents and cyp! pg= tront and agai t all claims,41Nimges losm and
expenses, including but not liinitdd to attorney's fees arising out of or resulting from the performance of the
Work, pmvided thpt any such ofaim, damage. loss or expense ( 1) is attributaWe to bodily Lujury, sickness,
ilisease or death, or to injury lo or destmotiou of tangible propurty (otherahan the Work itself) inchiding the
loss of use resulting tjierefrom, and (2) is caused in whole or In part by any negligent act or omission of the

Contractor, any Subcontractor, anyone dimctly or indirectly employed by any of km or anyone for whose
acts any of them may be liable, regardless otwhether or not it is caused in part by a party indem=lEed
hereunder. Such chl!ptips shaD not be ce ed to negate, abridge, or otherwise reduce any other right or
obligation of iñdersally which would o‰rwise exist as to gay party or person, In any and all elaims against

she Oscrw¾afroliiitiäf orioxy oftheinageñtsWWup!dyâaa by atlymmpipyaa átWhe Congitotør, ayý
SphWyWor, anyomilifectifW itµlif6ctlyts)‡‡;'

bearif of thtuto: nayoneWwhose actrany of them
m ý be liable, the edemal!krdipñ obRgationjhall sipt be limited in any way by any 1 tion on the
arnouut or type of damages, comperseden or benents payable by or for the CWrac4nr or any subcontractor
under workers or workmen's comperaction acts, dissbility benefit acts or other employee benefit acts.

ItTICLE #1
QQNWtAC S

A Gübc:ratE"r is a person or entity who has a direct contract vrith the Cohtractor to peform any
of the Work at the site. i

Unless otherwise required by the Contract Dumuwnts or in the Bidding. Docuthents, the
Contractor, as soon as practicable after the award of the Contract, shall furnish to Westhab in writing the
names of Subcontractors for each of the principal portions of the Work. The Contractor shall not:employ
any Subcontractor to whom the Architect or the Owner nWýhave a reasonable objection. The Contractor
shall not be required to contract with anyone to whom be has a reasonable objection. Contracts between the
Contractor and the Subcontractors shall (1) require each Subcontractor, to the extent ofthe Work to be
performed by the Subcontractor, to be bound 10 the Contracter by the tenns of the Contract documWs, and
to assume toward the Contractor all the Oblipticúa and responsibilities which the Contractor, by these
Documents, assunles toward the Owner and the schitect, and (2) allow to the Subcontractor the benefit of
all rights, remedies and redress adorded to the Contractor by these Contract Decements.

FILED: NASSAU COUNTY CLERK 02/28/2019 04:48 PM INDEX NO. 600685/2013

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 02/28/2019



5

SCHEDULE A

Pay1nent for Services

For the services detailed in Schedule B, the Owner agrees to pay the Cenhetor the
Sum of $83740.00 to be paid as follows:

• $35,000.00 after scaffold i.::;";2:: and proof of all permits are supplied.
• $25,000.09 at 50% completion.
• $11,870.00 at 75% completion.
• Balance of $11870.00 at ecc-':'l:2 and proof of closed permits.

SCHEDULE B
Scope of Services

The Contractor agrees to provide all necessary services, matedrds and epip-=nt to complete the full Scope
of Work described below, including punch list items. A ler.ally assurilig that all work is perfpised using
lead safe work practices. Time is ofthe essenco in the provision of the services, materials and q£‡ed to
be provided.

Address: Elm St. Project
Yonkers, NY

}jy;g lpIimruf Wm'it:

145 Ehn St

• Repair and paint decorative Cornice.
* Spot point the front of the building where needed and paint approximately 1200 Sq Fr.
• Remove loose stucco from the side of the building by playgrcüad, apply new stucpo. Paint side

wall to match the front of buildhig.
• nernove appre‡iantely 3 S ft of cast iron drain pipe from base to scupper, replace with 6 inch

coniuiercial grade leader.
• Scaffold will be needed for the front; a lift can be used for the side yard,

141 / 139 Elm St.

Repair nod paint decorative Cornice.
• Spot point the front of the building where needed and paint both building fronts from roof to

sidewalk.
• Scaffold will be needed.

FILED: NASSAU COUNTY CLERK 02/28/2019 04:48 PM INDEX NO. 600685/2013

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 02/28/2019



6

• Paint all iron work

129 Elm St.

* Spot point the front of the building where needed and paint approximately 1000 Sq Ft. from lower
comice down to sidewalk.

J25 Elm St.

• Spot point and paint lower sootion of the building, E:k±;; steel door and trim.

All buildings.
• Remove all debris Rom job site.
• Secure all necessary local pormits.
• Close out all permits and proylde proof of such to carstrsction manager.

* All paint colors to be de+œ.ired prior to work starting.
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IN WITNESS THERIEOF, the parties have executed this AGREBMENT

. Type|,Ÿe nt hame and Utte fowPri 11Nnnie and Title

Westhab, Inc.
FOR

Owner/Owner's Agent . sltressName of Conttsdor

Address
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H A V K I N S

ÖSENFELD
RITZERT &
VARRIALE, LLP

HRRV
COUNSET,0RS AT I,AW

ROBERT S. CYPHER
DIRECT DIAL: (914)368-7211
EMAIL: ROBERT,CYPHER@HRRVLAW.COM

REPLY TO WHITEPLAINS OFFICE

May 15, 2018

MARSHALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN
AttorneysforDefendants

RUBAND CONTRACTING CORP.,
EMBE HOME SOLUTIONS, INC, and

CERTA PROPAINTERS, LTD,

105 Maxess Road, Suite 303

Melville, New York 11747

File No.: 40318,00145

Re: MW (Madison White), an infant under the

age of 14 years, by Latisha White, her

mother and natural guardian, and Latisha

White, Individuallyv. ElmStreetAssociates,

L.P., Westhab, Inc., Ruband Contracting

Corp., EMBE Home Solutions, Inc., and

CertaPropainters,Ltd.

Docket No.: 600685/2013

Our File No.: 11990-0534

Dear Sirs:

Pursuant to the decision of Justice James P. McCormack, served with Notice Of Entry on

May 4, 2018, Enclosed, Please find invoices for the legal costs incurred on behalf of Westhab, in

the amount of $34,097.91. Kindly remit your client's draft for this amount, payable to AmTrust

{03170831.DOCX / }
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North America at your earliest conveilience Thank you for your consideration and should you

require further information, please do not hesitate to coñtact me.

Very truly yours,

RSC/Encls,

Decision of Judge McCorreack

Invoices

Cc: Kenneth Hayes

AmTrust North America

(via Electronic Mail)

Laura Szabo

AmTrust North America

(via Electronic Mail)

(03I70831.DOCX/ }
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SUPREME COURT OF THE STATE OF NEW YORK
. COUNTY OF NASSAU

X Index No.: 600685/13

Mi tW , an infant UNDER the age of

fourteen (14) years by LATISHA WHITE, her mother

and natural guardian and LATISHA WHITE,

Individually,

Plaintiffs. DEMANDS TO
CO-DEFGNDANTS

-against-

ELM.STREET ASSOCIATES, L.P., WESTHAB,

INC., RUBAN.D CONTRACTING CORP., EMBE

HÓME SOLOTIONS, INC. and CERTAPRO

PAINTERS LTD.,

Defendants.

PLEASE TAKE NOTICE, that defendants, ELM STREET ASSOCIATES, L.P.

and WESTHAB, INC., (hereinafter, collectively, "Westhab'.') by and through their

attomeys KARDISCH LAW GROUP PC, hereby make these dema.nds pursuant to

CPLR §§ 3101 and 3120, upon co-defendants, RUBAND CONTRACTING CORP.,

EMBE HOME SOLUTIONS, INC. and CERTAPRO PAINTERS LTD., in accordance

with. the following definitions, returnable at the office of the undersigned ·at 10:00 A.M.

..

on July 17, 2015, as follows:

DEFINITIONS

a.
"Plaintiffs"

means the plaintiffs, M/ I WI and LATISHA WHITE

herein, their attorneys, agents and all other persons acting on
plaintiffs'

behalf, or any of

their attorneys, including all past and present consultants, advisors and independent

contractors or any 6ther person or organization acting in such a.consulting or advisory

capacity.
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b. "Infant
plaintiff"

means the plaintiff, M W herein, her

attorneys, agents and all other persons acting on her behalf, or any of her attorneys,

including all past and present consultants, advisors and independent contractors or any

other person or organization acting in such a consulting or advisory capacity.

c. "Adult
plaintiff"

and "senior
plaintiff"

mean the plaintiff, LATISHA WHITE,

herein, her attorneys, agents and al) other persons acting on her behalf, or any of her

attorneys, including all past and present consultants, advisors and independent

contractors or any other person or organization acting in such a consulting or advisory

capacity.

d.
"Ruband"

means defendant RUBAND CONTRACTING CORP., its

attomeys, agents and all other persons acting on its behalf, or any of its attomeys,

including all past and preserit consultants, advisors and independent contractors or any

other person or organization acting in such a consulting or advisoly capacity.

e.
"Embe"

means defendant EMBE HOME SOLUTIONS, INC., its attorneys,

agents and all other persons acting on its behalf, or any of its attomeys, including all

past and present consultants, advisors and independent contractors or any other person

or organization acting in such a consulting or advisory capacity.

f. "CertaPro"'means defendant CERTAPRO PAINTERS LTD., its attorneys,

agents and all other persons acting on its behalf, or any of its attorneys, including all

past and present consultants, advisors and independent contractors or any other person

or organization acting in such a consulting or advisory capacity.

g.
"Co-Defendants"

means defendants Ruband, Embe, and CertaPro,

individually and/or collectively, their respective attorneys, agents and all other persons
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acting on their behalf or any of their attorneys, including all past and present

consultants, advisors and independent contractors or any other person or organization

acting in such a consulting or advisory capacity.

h.
"He"

and
"his"

includes
"she"

and
"hers"

and the singular includes the

plural as the context requires.

"Person"
means any individual, corporation, proprietorship, partnership,

association or any other entity.

j. "Subject
building"

means the property commonly known as 141 Elm

Street, Yonkers, County of Westchester, State of New York.

k. "Subject
premises"

means
plaintiffs'

apartment(s) within the subject

building, described and referred to in
plaintiffs'

Verified Amended Complaint, including, .

but not necessarily limited to Apartment 2A of the subject building.

I. "Written communication",
"document"

and
"record"

mean any written or

graphic matter, however produced, or reproduced, of every kind and description in the

actual or constructive possession, custody, care or control of the plaintiffs, including

without limitation all writings, drawings, graphs, charts, photographs, sound tapes or

other tapes, magnetic discs, magnetic strips, optical characters, recognition characters,

punched paper tapes, microfiche, punched cards, telegrams, invoices, statements,

notes, minutes, inter-office memoranda, reports, studies, contracts, ledgers, books of

account, vouchers, receipts, working papers, drafts, statistical records, cost sheets,

stenographer notebooks, calendars, diaries, time sheets or logs, computer printouts,

computer files, data sheets or logs, computer printouts, computer files, data

compilations from which information can be obtained or can be translated through

FILED: NASSAU COUNTY CLERK 02/28/2019 04:48 PM INDEX NO. 600685/2013

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 02/28/2019



detection devices into a reasonably usable form, or any other tangible thing.

m. "Health care
provider"

means any person, firm, partnership, association or

corporation that provides or has provided any services relating to the care, diagnosis,

treatment, alleviation, evaluation, or review of any physical or mental condition for any

person for whom identification of health care providers is requested. It specifically

includes, but is not limited to, treating physicians, health maintenance organizations,

preferred provider organizations, hospitals, clinics, medical doctors, nurses, physical

therapists, pathologists, toxicologists, biochemists, osteopaths, chiropractors,

naturopaths, homeopaths, psychologists, social workers, dentists, oral surgeons,

periodontists and podiatrists.

n.
"Authprization"

means HIPAA-compliant authorization and/or facility/entity-

specific authorization (an authorization form supplied by the specific facility and/or entity

for the purpose of obtaining records from that facility and/or entity).

o.
"Identify"

or
"identity"

when referring to a person, means to state:

i. his full name;
ii. his present residence address;
iii. his present residence telephone number;
iv. his present business address;
v. if his present residence or business address is unknown, his last-

known residence address and residence telephone number, his

last-known business affiliation and address, along with any
information you might have that might reasonably lead to the

discovery of his present whereabouts;
vi. his present job title;

vii. each date he performed the activity to which the demand refers.

DEMANDS

I. NAMES AND ADDRESSES OF WITNESSES

a) PLEASE TAKE NOTICE, that Westhab hereby demands that co-
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defendants, pursuant to CPLR § 3101(a), set forth in writing and under oath, the identity

of each person claimed by any party you represent, to be a witness or to have any

information or knowledge of any of the facts, occurrences, circumstances or conditions

which form the basis of the Verified Amended Complaint, including but not limited to all

persons who were involved in the renovation of the façade at the subject building,

including the name, current employment status and last known address if not still

employed, of the project manager, assistãnt project manager, Job superintendent and

general foreman; all persons who were involved in the execution and/or negotiation of

an agreement, verbal or written, to perform work to the façade of the subject building; all

persons who were involved in applying for permits or other regulatory requirements

related to the renovation of the façade of the subject building; all persons consulted

regarding the renovation of the facade of the subject building: and all persons who

performed an inspection of the work and/or completed project of the renovation of the

façade of the subject building.

b) PLEASE TAKE FURTHER NOTICE that Westhab hereby demands that

co-defendants set forth in writing the names and addresses of all witnesses upon whose

testimony you will rely to prove or disprove any fact, occurrence, circumstance or

.

condition which forms the basis of the Verified Amended Complaint and/or co-

defendants'
Counter-cláims, Cross-claims and/or Affirrñative Defenses. If no such

witnesses are known to you, so state in the sworn reply to this demand. The

undersigned wili object upon trial to the testimony of any witnesses not so identified.

IL DISCOVERY AND INSPECTION OF ANY STATEMENT OF A PARTY
REPRESENTED BY THE UNDERSIGNED

PLEASE TAKE FURTHER NOTICE, that Westhab hereby demands pursuant to
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CPLR §§ 3101 and 3120 that co-defendants set forth in writing and under oath or

produce to the undersigned and permit the undersigned to discover, inspect and copy

each and every oral and written statement made by or taken from Westhab, their

agents, servants, or employees, which statement(s) is(are) now in your possession,

custody, or control or in the possession, custody or control of any party which you

represent in this action.

III. DISCOVERY AND INSPECTION OF.GOVERNNEiNTAL GENCE RECORDÉ

PLEASE TAKE FURTHER NOTICE that Westhab hereby demands that co-

defendants permit the undersigned to discover, inspect and copy all records generated

by the Department of Health (hereinafter "DOH"), Department of Buildings, and any

other Federal, State, City, County or Municipal agency, relative to inspections,

violations, permits, variances, applications ar d/or other documents generated by said

agency(ies) regarding the renovation of the fanade of the subject building.

IV. DISCOVERY AND INSPECI)lØN0FPHOTOGRAPHS

a) PLEASE TAKE FURTHER NOTICE that Westhab hereby demands that

co-defendants permit the undersigned to discover, inspect and cop photographs of the

subject building and/or subject premises referred to in the Verified Amended Complaint,

which depict the condition of subject premises and building at any time during the

plaintiff's alleged residence therein. This demand calls for actual reprints from the

negatives or duplicate originsis, not a Xerox, black and white copy of the print.

b) PLEASE TAKE FURTHER NOTICE that .Westhab hereby demands that

co-defendants permit the undersigned to discover, inspect and copy all video images

which you claim depict or otherwise represent the subject building or subject premises
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during the relevant period herein. This demand calls for actual reprints from the

negative or duplicate originals.

c) PLEASE TAKE FURTHER NOTICE that Westhab hereby demands that,

for each response above, you identify the photographer/videographer, the date of the

recording, and the manner of said recording (e.g., digital camera, 35 mm camera, mini

dv, etc.).

d) PLEASE TAKE FURTHER NOTICE that Westhab hereby demands that

you maintain the original media in a secure environment so as to avoid contamination,

deterioration and/or disposal, including the original digital copy with the source code, for

all material responsive to this demand herein.

V. DISCOVERY AND INSPECTION OF TEST RESULTS ON SUBJECT
BUILDING

PLEASE TAKE FURTHER NOTICE that Westhab hereby demands that co-

defendants permit the undersigned to discover, inspect and copy all records reflecting

any tests performed and results generated on the subject premises and/or building on

co-defendants'
behalf.

VI. DISCOVERY AND INSPECTION OE REPORTSeCITATIONS AND

PLEASE TAKE FURTHER NOTICE, that Westhab hereby demands pursua.nt to

CPLR §§ 3101(g) and 3120 that co-defendants permit the undersigned to discover,

inspect and copy any written reports, citations or violations whether in your possession,

custody, care or control or othen/vise, which were issued as a result of or relative to the

facts, occurrences or circumstances referred to in the Complaint, and that you produce

duly executed authorizations for the release of same.
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Vll. DISCOVERY AND INSPECTION OF WRITTFN COMPLAINTS

PLEASE TAKE FURTHER NOTICE, that Westhab hereby demands pursuant to

CPLR § 3120 that co-defendants permit the undersigned to discover, inspect and copy

the contents of any written complaints which co-defendants made and/or received

relative to the renovation of the façade of the subject building.

VIIL .DISCOVERY AND IbISPECTION OF DOCUMENTS

PLEASE TAKE FURTHER NOTICE that defendants hereby demand that you

permit the undersigned to discover, inspect and copy any and all written

communications, documents and records (as defined above) in your possession,

custody, care or control which relate to any of the e!!egations contained in the

Complaint, including but not limited to:

a. written contracts or agreements relative to the renovation of the

fagade at the subject building, including, but not limited to:

i. contracts or agreements between Westhab and co-

defendant(s), including all bids, contract documents,

specifications, indexes, plans, drawings, as-built plans,

mechanicals, shop drawings, purchase orders, change

orders, punch lists, add ons, diagrams and other records

concerning the preparation of the document;
ii. contracts/sub-contracts or agreements between co-

defendants, including all bids, contract documents,

specifications, indexes; plans, drawings, as-built plans,

mechanicals, shop drawings, purchase orders, change

orders, punch lists, add ons, diagrams and other records

concerning the preparation of the document;

iii. contracts/sub-contracts or agreements between co-

defendants and any third parties, including all bids, contract

documents, specifications, indexes, plans, drawings, as-built

plans, mechanicals, shop drawings, purchase orders,
change orders, punch lists, add ons, diagrams and other

records concerning the preparation of the document; and

iv. if a consulting engineer was hired and/or retained by any co-

defendant, produce a copy of the contract, if any;

b. any logs generated in the regular course of business or operations
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or practices of the co-defendants relative to the renovation of the

façade at the subject building, including daily and/or weekly job

reports, job logs, progress records, manpower reports,

superintendent's records, project manager's records and/or diaries

prepared and/or maintained by the general contractor/construction

manager/project manager/supervisor;

c. copies of the minutes of all job, safety and gang box meetings held

during the renovation of the fanade of the subject building;

d. written accident and/or incident reports made in the regular course

of business or operations or practices of the co-defendants (CPLR

§ 3101(g));

e2 a full and complete copy of the general contractor's/construction

mariager's project file. If said file is voluminous, Westhab requests

that an index be prepared and supplied to the undersigned at this

time detailing and containing the contents of said project file;

. fe copies of all OSHA correspondence received by co-defendants,

including OSHA inspections, Notice of Violations, Notice of

Negotiation and resolution letters received from OSHA;

g. copy of the site safety plan; and

ht any documents co-defendants Intend to introduce at the time

of trial, to the extent not already provided in response to any
other demand herein.

IX. DISCOLVERY OE EXPERIWITNESSES,

PLEASE TAKE NOTICE that co-defendants are hereby required to furnish the

attorneys for Westhab, pursuant to CPLR § 3101(d), with discovery as to each person

whom they expect to call as an expert in this litigation including:

a. the identity of every expert retained or employed by you in

anticipation of this litigation or preparation for trial whom you expect

to call as a witness at the trial;

b. the qualifications of each person that you intend to call as an expert

witness at the time of trial;

c. the subject matter in reasonable detail on which the expert is

expected to testify;
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d. a detailed statement of the substance of the facts and opinions

upon which the expert is expected to testify;

e. a detailed summary of those facts and opinions;

f. the resumes and/or curriculum vitae of each expert whose

testimony you will rely upon at the time of trial, with regard to the

subject of this lawsuit; and

g. whether each named expert will testify as an expert at the trial of

this case.

With respect to any and all proposed medical expert witnesses, indicate:

. a. the area(s) of expertise;

b. educational background, including the names and addresses of

each medical school attended;

c. the names and addresses of each bospital at which an intemship
and residence was served and the date thereof;

d, the name and address of each hospital in which privileges of

admitting patients is extended, and the nature of the privilege;

e. the state(s) in which this individual'is licensed to practice medicine;

f. , each state in which this individual is actively engaged in the

practice of medicine;

g societies which said expert is a member of and the dates of each

membership;

h the present board certification and/or qualifications, if any, and the

dates given to each proposed expert witnesses;

i. the subject matter in which each expert is expected to testify;

. the substance of these facts and opinions to which each expert is

expected to testify, including a summary of his or her grounds for

each opinion.

With respect to any and all proposed economists, indicate:

a. a specific description of the losses for which economist ca!cu!ations
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will be made;

b. the undiscounted amount of such loss;

c. the present value of the dollar amount of such loss;

do the discount rate applied by such person to fletermine present

value and the reason for such rate;

e. the number of years involved in such discounting process and the

opinions and facts on which the economist bases the determination

of that number of years;

f; each factor other than those which have been noted above, which

the person has used in calculating the net amount of the present

value of the loss and identify specifically the source material and

page number on which such person basis his opinion or draws the

facts on which he relied;

gg with regard to any information secured from any text, publication,

graph, chart or study other than as already designated above upon

which the expert relied in reaching his conclusions, describe or

designate such publication or matter in writing with sufficient

specificity to permit its identification and location by defendant;

he in detail, state precisely the manner in which the person reached

his or her conclusions, showing the mathematical calculations

involved;

1, with regard to any report, memoranda, or any otherbiatterin writing

showing in whole or in part the expert's conclusions or the facts

upon which such conclusions were based, state the date of such

writing and the names and addresses of person(s) having copies of

it;

] the identities and qualifications of all-expert witnesses and other

persons known to you to have made studies or analysis as to the

alleged loss involved herein.

X. DISCOVERY AND INSPECTION OF INSURANCE COVERAGE AND

PLEASE TAKE FURTHER NOTICE that Westhab hereby demands that co-

defendants produce true and exact copies of all insurance agreements in effect, which
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any insurance company may be liable to satisfy all or part of a judgment which may be

entered in the within action or to indemnify or reimburse for payments made to satisfy a

judgment herein. Set forth the following:

2. identify the insurance company;

3. the limits of said policy(ies), including maximum amount of coverage per

person per accident and any aggregate amount(s); and

4. identify any excess or umbrella coverage, including the maximum amount

of coverage per person per accident and any aggregate amount(s).

PLEASE TAKE FURTHER NOTICE that a motion will be made at the trial of this

action, pursuant to the CPLR to preclude co-defendants from introducing evidence

regarding any of the information and documents heretofore requested unless the

aforementioned information and documents are served as demanded.

PLEASE TAKE FURTHER NOTICE, that your failure to comply within thirty (30)

days of receipt of this Demand will result in an application for sanctions pursuant to the

CPLR.

PLEASE TAKE FURTHER NOTICE, that the foregoing are continuing demands

and that if any of the above items are obtained after the date of this Demand, they are

to be furnished prior to trial.

Dated:Garden City, New York

June 2, 2015

KARDISCH LAW GROUP PC

By:

BETH L. R IBBINS, ESQ.

Attorneys for nts

ELM STREEET ASSOCIATES, L.P. and

WESTHAB, INC.
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- Office & P.O. Address

585 Stewart Avenue, Suite 740

Garden City, New York 11530

(516) 255-4160

Fax: 516-255-4163

Email: blroaeft(24kardischlaw con1

Our File Nó 3Ú7

TO: THE ORLOW FIRM
Attorneys for Plaintiffs

71-18 Main Street

Flushing, New York 11367

Attn: Brian S. Orlow, Esq.

(718) 544-4100

CONGDON, FLAHERTY, O'CALLAGHAN, ESQS.

Attorneys for Defendant

RUBAND CONTRACTING CORP.
333 Earle Ovington Blvd., Suite 502

Uniondale, New York 11553

Attn: Charles M. Schnepp, Jr., Esq.

516-542-5900 ext. 1334

CERTAPRO PAINTERS LTD.

150 Green Tree Road, Suite 1003

Oaks, PA 19456

EMBE HOME SOLUTIONS, INC.

5 John Brown Road

Katonah, New York 10536-3244
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

. X Index No.: 600685/13

M/ I WI in infant UNDER the age of

fourteen (14) years by LATISHA WHITE, her mother

and natural guardian and LATISHA WHITE,

individually,

Plaintiffs,

AFFIDAVIT OF SERVICE
-against-

ELM STREET ASSOCIATES, L.P., WESTHAB,

INC., RUBAND CONTRACTING CORP., EMBE

HOME SOLUTIONS, INC. and CERTAPRO

PAINTERS LTD.,

Defendantse

STATE OF NEW YORK )

) ss.:

COUNTY OF NASSAU )

CARYN GUGGERI, being duly sworn deposes and says:

That deponent is not a party to the action, is over the age of 18 years and resides in

the County of Nassau, State of New York.

That on the
2"d

day of June, 2015, at 585 Stewart Avenue, Suite 740, Garden City,
New York 11530, depon.ent served the DEMANDS TO CO-DEFENDANTS herein by

delivering a true copy thereof to the post-office or in a post-office box regularly maintained

by the govemment of the United States in Garden City, State of New York, by first class

mail postage prepaid to the following individuals:

THE ORLOW FIRM

Attorneys for Plaintiffs

71-18 Main Street

Flushing, New York 11367

Attn: Brian S. Orlow, Esq.

(718) 544-4100

CONGDON, FLAHERTY, O'CALLAGHAN, ESQS.

Attorneys for Defendant

RUBAND CONTRACTING CORP.
333 Earle Ovington Blvd., Suite 502

Uniondale, New York 11553
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Attn: Charles M. Schnepp, Jr., Esq.

516-542-5900 ext. 1334

CERTAPRO PAINTERS LTD.

150 Green Tree Road, Suite 1003

Oaks, PA 19456

EMBE HOME SOLUTIONS, INC.

5 John Brown Road

Katonah, New York 10536-3244

CARVN ÉR
Swom to before me this
2nd

day of June, 2015.
BETH L. ROGOFF GRIBBlNS

Notary Public, State of New York
. . No. 02R05074453

Qualified in Nassau County
Nota Commission Expires March 17, 2019
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Exhibit F

(03243122.DOCX / }
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E GOLDBERG SEGALLA1" Michael E. Longo | Partner
Direct 646.292.8725 | mlongo@goldbergsegalla.com

June 27, 2018

Via Certified Mail/R.R.R. &_
RegularMail

Marshall Dennehey Warner Coleman & Goggin, P.C.

105 Maxess Road, Suite 303

Melville, New York 11747

Attn: Mark J. Volpi, Esq.

Re: M W , an infant under the age offourteen years by Latisha White, her mother and

natural guardian and Latisha White, Individually v Elm Street Associates, L.P:,

Westhab, Inc. Ruband Contracting Corp., Embe Home Solutions, Inc. and Certa

Propainters, Ltd; Supreme Court, Nassau County; Index No.: 600685/13

Scottsdale Excess Policies: XBS0006762 (2/11/10-4/29/10);

XBS0014323 (4/28/11-4/28/12); XLS0081797 (4/29/12-10/3/12)
Your File No.: 40318.00145

Our File No,: 14002.0939 . . .. . ... . ..

Deair Mr. Volpi:

On behalf of Scottsdale Insurance Company ("Scottsdale"), we acknowledge receipt of

your recent letter with respect to the captioned matter. We advise that said correspondence is

incorrect in law and fact.

Supplemen'ing and incorporating Scottsdale's denials of coverage dated, May 11, 2018,
and June 1, 2018 in their entirety, we fully reiterate Scottsdale's disclaimer. As such, Scottsdale

will neither defend nor indemnify Ruband Contracting Corp., Embe Home Solutions, Inc. and

Certa Propainters, Ltd. (collectively "defendants") under any excess policy issued by Scottsdale

in connection with the aforementioned litigation. In the abscace of any coverage obligations,

Scottsdale will also not appear at any mediation, including the July 9, 2018 mediation referenced

in your correspondence.

By way of background, approximately 5 years ago in 2013, a Complaint was filed by
infant M.W. and her parent Latisha White alleging bodily injury. Notice of the "occurrence",
claim or suit was never provided to Scottsdale. Furthermore, the exact date and specifies of the

Complaint remain unknown as same has also never been forwarded to Scottsdale. Nevertheless,

approximately 2 years later, and three years from the prescat, a Verified Amended Complaint

was filed on June 1, 2015.

On March 13, 2018, Scottsdale received your correspondence advising that defendants

were named in an action. Of note, your correspondence provides incorrect dates concerning the

alleged exposure dates of plaintiffs, misstating the claimed dates by over two years. At the

We've gone paperless

Please send mall to our scanning.center at: PO Box 78.0, Buffalo, NY 14201

Office Location: 711 3rd Avenue, Suite 1900, New York, 10017-4013
646.292.8700 | Fax: 646.292.8701 | wWw.GoldbergSegaria.com

NEWYORK| ILUNois ( FLORIDA| cAUFORNIA| M_A AND| MissouRI | NORTHCAROUNA| PENNsYLVANIA| NEWJERSEY|cGHWEGTiüuT| UNrrEDKINGDOM
20249548.v1
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M W., an infant under the age of fourteen years by Latisha White, her mother and natural guardian and Latisha
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.
present time, we attribute same to mere error and not any conscious attempt to obtain coverage

not due to defendants. Moreover, you provide incorrect information concerning a Scottsdale

Policy, including errors in inception dates, policy numbers and provide an immaterial Certificate

of Liability Insurance. However, you advise that defendants are being provided a defense by
Main Street America Group ("MSA") and if Scottsdale has any questions or concerns to contact

you directly.

As your correspondence contained numerous errors and deficiencies, including
insufficient infounation under which to perform an investigation, upon receiving your

correspondence on March 21, 2018, Scottsdale contacted you the same day to request additional

and necessary information, including a copy of the complaint and MSA's coverage position letter

so that it could immediately undertake its investigation and provide its coverage determination

soonest. For unknown reasons, you failed to provide any response or reply throughout the month

of March. Having received no reply from you tri t)ver a utonth, on April 25, 2018, Scottsdale

was then forced to again leave you another message and follow up email. Only then did you

respond, advising that you did not even have a copy of the underlying insurer's coverage

determination. You were able to provide at this belated time, again nearly three years after it

was filed, a copy of the Verified Amended Complaint. Based on its review of the Verified

Amended Complaint, approximately two weeks later, Scottsdale issued its disclaimer of

coverage to defendants on various grounds.

Curiously, on June 1, 2018, 71 days after it was initially requested, and after Scottsdale

issued its declination, you were finally able to provide Scottsdale with a copy of MSA's coverage

position letter. Same was of no import as while it acknowledged MSA's receipt of the Complaint

in 2015, it entirely lacked any coverage discussion, policy language or analysis. We note that

you again misrepresented the claimed dates of exposure and then requested that Scottsdale revise

its coverage position, despite an abject lack of support or basis for any such reconsideration.

Inexplicably, on June 8, 2018, you stated that defendants disagree with Scottsdale's

coverage position, ignoring the fact that same was issued shortly after receiving some, albeit not

all, of the requested information from your office. As you are hopefully aware, a disclaimer

issued within three weeks of receiving necessary infonnation to undertake an investigation is

undeniably timely under New York law. Despite your attempted argument that the purported

tender was made "approximately 50
days" prior to the issuance of the disclaimer, Scottsdale will

not and cannot be prejudiced by your abject lack of diligence and your negligence, or purposeful

refusal, in failing to provide any response. Also, your statement that Scottsdale's "disclaimer

does not indicate why any further investigation was needed for it to disclaim
coverage"

is odd as

such statements are not typically included in a disclaimer and is nonetheless belied by factual

evidence wherein Scottsdale repeatedly requested information from you "
. . . to complete our

analysis. .
." While the remainder of your correspondence contains well cited canon concerning

disclaimer provisions, we note that none of the cited cases concern counsel who ignored repeated

requests for information or regard a purported "tender"
letter that contained numerous errors as

well as a dearth of information preventing a coverage determination.
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We find that there is no dispute that Scottsdale has no obligations in the instant matter

under any policy due to: untimely notice of the "occurrence", claim or suit; lack of an
"occurrence"

during the applicable time period; and the clear and unambiguous wording of the

Lead Contamination Exclusion, all of which have been previously set forth in Scottsdale's

disclaimer. Accordingly, we do not believe it necessary to further discuss the universally held

positions that it is an insured's duty to establish coverage, no estoppel could be present due to the

lack of prejudice suffered by the defendants, estoppel cannot be used to create coverage where it

does not exist, and the fact that it is reasonãble for an insurer to investigate a claim prior to

disclaiming coverage so that the disclaimer is based on verifiable evidence. In sum, your

argument that Scottsdale's disclaimer was improper is simply wrong and unfounded under New

York law.

Accordingly, Scottsdale reaffirms and reiterates its prior coverage declination with

respect to defendants. Secttsdale has no obligations under any policy with respect to the

captioned litigation, defense or otherwise, and Scottsdale again denies coverage to defendants.

In the absence of any coverage obligations, Scottsdale will not appear at the July 9, 2018

mediation.

We hope that the above clarifies your misconceptions.

Scottsdale reserves the right to assert other terms, conditions, and provisions of the

Scottsdale Policies, and to amend and supplement this letter with respect to the captioned matter

at any time in the future. None of the acts of Scottsdale's agents, attorneys or employees are to

be construed as a waiver or operate as an estoppel with respect to any of SetGdale's rights

under any policy.

Very truly yours,

/s/ StichaelE. Longo

Michael E. Longo

cc: V_ja_Certined2ssil±ReteraReceiptRenuested

The Orlow Firm

Attorneys for Plaintiffs

71-18 Main Street

Flushing, New York 11367

Attn: Brian S. Orlow, Esq.
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Elm Street Associates, L.P.

c/o Havkins Rosenfeld Ritzert & Varriale, LLP
170 Hamilton Avenue, Suite 210

White Plains, New York 10601

Westhab, Inc.

c/o Havkins Rosenfeld Ritzert & Varriale, LLP

170 Hamilton Avenue, Suite 210

White Plains, New York 10601
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