
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ERIE 

Defendant, VELAN VALVE CORP., by its attorneys, GORDON REES SCULLY 

MANSUKHANI LLP, in accordance with the Case Management Order, for its Verified Answer 

to the complaints in which it is named as a Defendant, provides upon information and belief as 

follows: 

FIRST: Denies each and every material allegation in the complaint as they pertain 

to VELAN VALVE CORP., and refers all questions of fact and law to the trier of the fact and this 

Honorable Court. 

SECOND: Denies knowledge and information sufficient to form a belief with respect 

to the truth of all other allegations contained in the complaint, and refers all questions of fact and 

law to the trier of fact and this Honorable Court. 

THIRD: Reserves the right to amend this answer and to assert additional defenses, 

and/or to supplement, alter or change this answer upon ascertaining additional facts during and 

upon completion of discovery and investigations. 

– – – – – – – – – – – – – – – – – – – – – – – – – – – – – –   x 
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VERIFIED ANSWER OF  
VELAN VALVE CORP. 

TROY SHANE SMITH and ALLYSON JANE SMITH,

Plaintiff(s), 

-against- 

84 LUMBER COMPANY, et al., 

Defendants. 
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AFFIRMATIVE DEFENSES 

In the following defenses, the use of the term “Plaintiffs” shall be considered to include 

both the singular and the plural, the masculine as well as the feminine, and, where appropriate, the 

Plaintiffs’ Decedent. Also, references to the “Complaint” shall, where applicable, include any 

amendments thereto. 

AS AND FOR A FIRST AFFIRMATIVE DEFENSE 

The Complaint fails to state a cause of action against Defendant. 

AS AND FOR A SECOND AFFIRMATIVE DEFENSE 

This Court lacks jurisdiction over the subject matter of this action. 

AS AND FOR A THIRD AFFIRMATIVE DEFENSE 

This Court lacks personal jurisdiction over Defendant. 

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE 

This Court is not the proper venue for this matter. 

AS AND FOR A FIFTH AFFIRMATIVE DEFENSE 

The lawsuit was not commenced by Plaintiffs within the time prescribed by law and the 

Plaintiffs, therefore, is barred from recovery pursuant to applicable statutes of limitations or 

applicable statutes of repose. 

AS AND FOR A SIXTH AFFIRMATIVE DEFENSE 

Plaintiffs’ claims are barred by the doctrine of laches. 

AS AND FOR A SEVENTH AFFIRMATIVE DEFENSE 

This action cannot be maintained, as there is another action pending for the same 

Relief. 
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AS AND FOR AN EIGHTH AFFIRMATIVE DEFENSE 

To the extent that any injury relating to Plaintiffs occurred in the context of an employer- 

employee relationship, claims for said injuries are preempted by the Workers’ Compensation Act. 

AS AND FOR A NINTH AFFIRMATIVE DEFENSE 

There is no justiciable issue or controversy. 

AS AND FOR A TENTH AFFIRMATIVE DEFENSE 

The claims for damages have not accrued, are purely speculative, uncertain and contingent. 

AS AND FOR AN ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ claim is barred under applicable state and federal law. 

AS AND FOR A TWELFTH AFFIRMATIVE DEFENSE 

To the extent Plaintiffs seek to maintain a claim for relief on behalf of any decedent, said 

Plaintiffs lack capacity and/or standing to maintain such claim for relief against Defendant. 

AS AND FOR A THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs lack the necessary standing to maintain this action.  

AS AND FOR A FOURTEENTH AFFIRMATIVE DEFENSE 

To the extent Plaintiffs bring suit in a representative capacity, Plaintiffs have failed to 

allege sufficient facts to demonstrate legal capacity to sue pursuant to New York Estate Powers 

and Trusts Law §5-1.1 to 5-4.6. 

AS AND FOR A FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ injury was not foreseeable. 
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AS AND FOR A SIXTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ claims are barred under applicable law pursuant to public policy, since social 

utility and benefit of asbestos-containing products outweighed the risk at the time of Plaintiffs’ 

alleged exposure. 

AS AND FOR A SEVENTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs’ claims are barred because of Plaintiffs’ failure to join necessary and 

indispensable parties. 

AS AND FOR AN EIGHTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs may not bring this action as Plaintiffs have failed to exhaust all of their 

administrative remedies. 

AS AND FOR A NINETEENTH AFFIRMATIVE DEFENSE 

At all times relevant to this litigation, Defendant complied with all applicable law, 

regulations and standards. 

AS AND FOR A TWENTIETH AFFIRMATIVE DEFENSE 

Relief is barred by virtue of the doctrines of estoppel, collateral estoppel, and waiver. 

AS AND FOR A TWENTY-FIRST AFFIRMATIVE DEFENSE 

Upon information and belief, some or all of the causes of action may not be maintained 

because of res judicata. 

AS AND FOR A TWENTY-SECOND AFFIRMATIVE DEFENSE 

Plaintiffs’ action is barred by the doctrine of preclusion. 

AS AND FOR A TWENTY-THIRD AFFIRMATIVE DEFENSE 

Upon information and belief, some or all of the causes of action may not be maintained 

because of arbitration and award. 
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AS AND FOR A TWENTY-FOURTH AFFIRMATIVE DEFENSE  

Upon information and belief, some or all of the causes of action may not be maintained 

because of discharge in bankruptcy. 

AS AND FOR A TWENTY-FIFTH AFFIRMATIVE DEFENSE 

Upon information and belief, some or all of the causes of action may not be maintained 

because of payment. 

AS AND FOR A TWENTY-SIXTH AFFIRMATIVE DEFENSE 

Upon information and belief, some or all of the causes of action may not be maintained 

because of release. 

AS AND FOR A TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

Upon information and belief, Plaintiffs have made claims concerning his alleged injuries 

in other matters, including but not limited to claims submitted to various trusts, which claims 

foreclose Plaintiffs’ claims against Defendant. 

AS AND FOR A TWENTY-EIGHTH AFFIRMATIVE DEFENSE  

This Court lacks jurisdiction over Defendant by reason of improper service of process. 

AS AND FOR A TWENTY-NINTH AFFIRMATIVE DEFENSE  

The Complaint, and each purported cause of action stated therein, is ambiguous and 

uncertain. 

AS AND FOR A THIRTIETH AFFIRMATIVE DEFENSE  

Economic and consequential damages are not properly recoverable in tort actions, 

including actions based on negligence or strict liability. 

FILED: ERIE COUNTY CLERK 12/15/2023 03:18 PM INDEX NO. 814633/2023

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 12/15/2023

5 of 22

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


