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PRELIMINARY STATEMENT

This case presents a controversy over which federal courts have subject-matter jurisdiction:
A declaratory judgment action by a product supplier against patent owners who have threatened
to sue that supplier’s customers, in circumstances that could implicate the supplier’s own liability.
The Federal Circuit reconfirmed the justiciability of such cases earlier this year, in an opinion that
Defendants omit. See Mitek Sys., Inc. v. United Servs. Auto. Ass’n, 34 F.4th 1334 (Fed. Cir. 2022).

This case is about Comirnaty®, commonly known as the “Pfizer vaccine” against
COVID-19. Despite the shorthand, Pfizer actually worked with a company called BioNTech to
develop Comirnaty®. One of the critical components of Comirnaty®, a messenger RNA
(“mRNA”) vaccine, is a lipid nanoparticle (“LNP”’) made up of compounds called lipids that can
protect the mRNA so that it can be safely delivered into the person’s cells. Pursuant to a license
agreement, Plaintiff Acuitas provided BioNTech with the lipids in Comirnaty®. Acuitas worked
for over a decade to develop those lipids. Acuitas’s hard work and insights were essential to
Comirnaty®’s success.

Defendants Arbutus and Genevant, on the other hand, had nothing to do with the
development of Comirnaty®, or of Acuitas’s lipids used therein. None of Defendants’ own lipids
or mRNA-LNPs are used in any approved product. Yet they appear to have been writing patent
claims to try to ensnare Comirnaty®, and they sent demand letters to Pfizer, copying Acuitas’s
licensee and partner BioNTech, preserving their right to seek damages for patent infringement
under nine Arbutus patents they say Comirnaty® may infringe. All of those patents allegedly
encompass compositions containing lipids and mRNA.

In response to Defendants’ letters, BioNTech formally notified Acuitas of an

indemnification claim under the Acuitas-BioNTech License Agreement. Acuitas then brought this

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




