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Davis Wright Tremaine LLP
New York, New York
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James E. Doherety

James Doherty, Law Office
New York, New York
Counsel for Defendant

VERNON S. BRODERICK. United States District Judge:

On June 1, 2020, I issued an Opinion and Order in which I granted Defendant’s Rule
12(c) motion and dismissed this action, because I found that Plaintiff’s copyright infringement
claims were barred by the fair use doctrine. Walsh v. Townsquare Media, Inc., 464 F. Supp. 3d
570 (S.D.N.Y. 2020) (the “Opinion”). Now before me are Plaintiff’s motion for reconsideration
of the Opinion, as well as Defendant’s motion for attorneys’ fees. For the reasons that follow,
Plaintiff’s motion for reconsideration is DENIED, and Defendant’s motion for attorneys’ fees

will be held in abeyance until I receive further information as specified herein.
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I. Background

In this Opinion & Order, I presume familiarity with the Opinion and with this action’s
procedural history, so I will only give a brief overview here. In short, Defendant published an
article (the “Article”) on its website about how the musician Cardi B had partnered with celebrity
fashion designer Tom Ford on a new lipstick. 464 F. Supp. 3d at 575-77. The Article embedded
a post from Cardi B’s official Instagram (the “Post”) about how the lipstick “ha[d] already
SOLD OUT!!!” 1d. at 578. The Article also discussed the Post. Id. at 576. The Post displays
text, a photograph of the lipstick, and, relevantly, a photograph of Cardi B herself. 1d. The
photograph or Cardi B (“Photograph”) was taken by the Plaintiff and formed the basis for the
claims in this action.

In the Opinion, I found that Defendant was shielded from liability by copyright law’s fair
use doctrine. On the first fair use factor, I found that the usage was transformative, because
rather than merely “depict[ing] Cardi B at Tom Ford’s fashion show,” which was Plaintiff’s
stated purpose for taking the Photograph, 464 F. Supp. 3d at 581, Defendant’s Article
“incidentally contained the photograph” to illustrate that “Cardi B had disseminated” the
embedded Instagram Post about the new lipstick—which was “the very thing [Defendant’s]
Article was reporting on,” id. at 581-82. I also made findings with respect to the other fair use
factors. For example, on the factor of “the effect of the use on the market for or the value of the
original work,” I found this weighed in favor of finding fair use “because the Photograph did not
appear on its own, but as part of [Cardi B’s Instagram] Post, alongside text and another image,”
which rendered it “implausible that Defendant’s use would compete with Plaintiff’s business or
affect the market value of her work.” Id. at 586. After weighing the factors together, I

concluded that the fair use analysis favored Defendant. Id.
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I1. Legal Standard

“Motions for reconsideration are governed principally by Federal Rule of Civil Procedure
59(e) and Local Civil Rule 6.3, which are meant to ‘ensure the finality of decisions and to
prevent the practice of a losing party examining a decision and then plugging the gaps of a lost
motion with additional matters.”” In re Gen. Motors LLC Ignition Switch Litig., 14-MD-2543
(JMF), 2021 WL 1700318, at *1 (S.D.N.Y. Apr. 29, 2021) (quoting Medisim Ltd. v. BestMed
LLC, No. 10-CV-2463 (SAS), 2012 WL 1450420, at *1 (S.D.N.Y. Apr. 23, 2012)).
“Generally, a party seeking reconsideration must show either ‘an intervening change of
controlling law, the availability of new evidence, or the need to correct a clear error or prevent
manifest injustice.”” Phx. Light SF Ltd. v. U.S. Bank Nat’l Ass’n, 14-CV-10116 (VSB), 2020
WL 4699043, at *1 (S.D.N.Y. Aug. 12, 2020) (quoting In re Beacon Assocs. Litig., 818 F. Supp.
2d 697, 701-02 (S.D.N.Y. 2011)). A motion for reconsideration “is not a vehicle for relitigating
old issues, presenting the case under new theories, securing a rehearing on the merits, or
otherwise taking a ‘second bite at the apple’. . ..” Analytical Surveys, Inc. v. Tonga Partners,
L.P., 684 F.3d 36, 52 (2d Cir. 2012) (quoting Sequa Corp. v. GBJ Corp., 156 F.3d 136, 144 (2d
Cir. 1998)); Polsby v. St. Martin’s Press, Inc., No. 97 Civ. 690(MBM), 2000 WL 98057, at *1
(S.D.N.Y. Jan. 18, 2000) (“[A] party may not advance new facts, issues or arguments not
previously presented to the Court.”) (internal quotation marks omitted). “Rather, ‘the standard
for granting [the motion] is strict, and reconsideration will generally be denied unless the moving
party can point to controlling decisions or data that the court overlooked.”” Analytical Surveys,
684 F.3d at 52 (quoting Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1995)). Where
the motion “merely offers substantially the same arguments . . . offered on the original motion or

attempts to advance new facts, the motion for reconsideration must be denied.” Silverman v.
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Miranda, 06 Civ. 13222 (ER), 2017 WL 1434411, at *1 (S.D.N.Y. Apr. 10, 2017) (internal
quotation marks omitted). The decision of whether to grant or deny a motion for reconsideration
is “within ‘the sound discretion of the district court.”” Premium Sports Inc. v. Connell, No. 10
Civ. 3753(KBF), 2012 WL 2878085, at *1 (S.D.N.Y. July 11, 2012) (quoting Aczel v. Labonia,
584 F.3d 52, 61 (2d Cir. 2009)).

III.  Discussion

A. Reconsideration

Plaintiff argues that I misapplied the law on fair use. First, she says that Defendant’s use
of the photograph could not be transformative, because the Article “offered no commentary
whatsoever directed at the Photograph itself, nor was there any news reporting about the
photograph at all.” (MTR Br. 3.)! However, Plaintiff never advanced this argument about the
transformative use factor in her briefing in opposition to Defendant’s motion for judgment on the
pleadings, nor does Plaintiff point to controlling law or overlooked facts that support it. Because
of this, her argument is improper on a motion for reconsideration. See Behrens v. JPMorgan
Chase Bank N.A., 16-CV-5508 (VSB), 2021 WL 4134887, at *1 (S.D.N.Y. Sept. 9, 2021) (“A
motion for reconsideration ‘is not a vehicle for relitigating old issues, presenting the case under
new theories, securing a rehearing on the merits, or otherwise taking a second bite at the apple’”)
(quoting Analytical Surveys, 684 F.3d 36, 52 (2d Cir. 2012)).

Moreover, Plaintiff has failed to make a persuasive argument about why her position on
transformative use is correct. According to Plaintiff, fair use should require Defendants to have
offered “commentary” specifically “directed at the Photograph itself,” (MTR Br. 3), even

though, as I found, the Article was reporting on Cardi B’s Instagram Post, which in turn

I “MTR Br.” refers to the Memorandum of Law in Support of Plaintiff’s Motion for Reconsideration. (Doc. 25.)
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contained the Photograph. See Opinion, 464 F. Supp. 3d at 583—84 (“the Post ‘was the story.’”)
(citation omitted). Taken to its core, and despite clear law about how the “use of a copyrighted
work for news reporting purposes is likely to constitute fair use,” id. at 580 (citing Swatch Grp.
Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 85 (2d Cir. 2014)), Plaintiff’s argument is that
fair use should not be found where a defendant uses a work that happens to contain a copyrighted
part unless the defendant also comments on said part. Plaintiff does not cite case law that
supports this argument, and the argument simply does not make sense given the existing law.

For example, the Second Circuit cited with approval a case that held it was fair use when a “TV
newscast of [a] street festival” incidentally happened to “include[] [a] copyrighted song.”
Ringgold v. Black Ent. Television, Inc., 126 F.3d 70, 79 (2d Cir. 1997) (citing Italian Book Corp.
v. American Broadcasting Cos., 458 F. Supp. 65 (S.D.N.Y.1978)).

Second, on the fair use doctrine’s “fourth factor” about the potential market impacts
resulting from Defendant’s use of the Photograph, Plaintiff argues that the Article’s usage of the
Photograph could be deemed to take place in the same market for a “photograph depicting Cardi
B.” (MTR Br. 8.) This argument also must fail. First, Plaintiff never previously “brought [it] to
my attention,” which renders it inappropriate on a motion for reconsideration. Behrens, 2021
WL 4134887, at *3. Second, Plaintiff’s argument does not actually address my holding—or the
controlling case law I cited—that “because the Photograph did not appear on its own, but as part
of [Cardi B’s Instagram] Post, . . . it is implausible that Defendant’s use would compete with
Plaintiff’s business or affect the market or value for her work.” Opinion, 464 F. Supp. 3d at 586
(citing, among other cases, Authors Guild v. Google, Inc., 804 F.3d 202, 223 (2d Cir. 2015)).
Plaintiff thus presents me with no reason to think that I erred in my holding, much less that the

Opinion contains a “clear error” or must be modified “to prevent manifest injustice.” Beacon
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