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|DATE FILED: 2 [23 /2619
JUAN PABLO CHAVEZ,

Plaintiff, 17cv9572 (JGK)

- against - MEMORANDUM OPINION
AND ORDER

THE BRITISH BROADCASTING CORP. et
al.,

Pefendants.

JOHN G. KOELTL, District Judge:

The plaintiff, Juan Pablo Chavez,! brings this action pro se
under 17 U.S.C. §§ 101 & 106A, 15 U.S.C. § 1125(a), and New York
General Business Law § 360-1 against The British Brcadcasting
Corporation (“the BBC”) and its employees Craig Fancy, Anna
Bressanin, and Ilya Shnitser. The plaintiff alleges claims of
copyright infringement, wviolaticn c¢f the Visual Arts Rights Act,
trademark infringement, unfair competition (under both the
Lanham Act and New York law), trademark dilution under New York
law, and false designation of origin under New York law. The
plaintiff’s claims arise from the defendants’ use of music
composed and performed by the plaintiff in a short documentary.

The defendants move to dismiss the plaintiff’s amended complaint

1 The plaintiff asserts that the real party in interest in this case is
one of his companies, TSE Management LLC. {See Dkt. No. 40 at 1 21.) However,
TSE Management is not a plaintiff in this case, and a corporation cannot be
represented pro se in federal court. U.S5. v. Twenty Miljam-350 IED Jammers,
669 F.3d 78, 91 {(2d Cir. 2011).
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under Federal Rule of Civil Procedure 12(b) (6}, arguing that (1}
the plaintiff does not own a valid copyright registration for
the music, {(2) their use of the music was nominative fair use,
(3) the unfair competition and false designation of origin
claims are redundant, and {4) the plaintiff’s brand is not
strong enough to be diluted.?

For the reasons explained below, the defendants’ mction to
dismiss 1s granted.

I.

In deciding a moticn to dismiss pursuant to Federal Rule of
Civil Procedure 12 (b) (6), the allegations in the complaint are
accepted as true, and all reasonable inferences must be drawn in

the plaintiff’s favor. McCarthy v. Dun & Bradstreet Corp., 482

F.34 184, 191 (2d Cir. 2007). The Court’s function on
a motion To dismiss i1s “not fc weigh the evidence that might be
presented at a trial but merely to determine whether the

complaint. itself is legally sufficient.” Goldman v. Belden, 754

F.2d 1059, 1067 (24 Cir. 1985). The Court should not dismiss the

complaint i1if the plaintiff has stated “enough facts to state a

2 The plaintiff initially failed to respond to the defendants’ motion to
dismiss his amended complaint, In an Bugust 10, 2018, Order, the Court
extended the plaintiff’s time to respond to the motion and indicated that if
no response was filed the Court would decide the motion on the papers that
had already been submitted. {Dkt. No. 38.) Although the plaintiff submitted
two additional letters, both documents merely repeat the plaintiff’s prior
allegations. (Dkt. Nos. 39-40.) The Court construes these papers as
opposition to the defendants’ moticn to dismiss.
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claim to relief that is plausible on its face.” Bell Atl. Corp.

v. Twombly, 550 U.S3. 544, 570 (2007). “A claim has facial

plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.” Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009).

While courts should construe the factual allegations in the
iight most favorable to the plaintiff, “the tenet that a court
must accept as true all of the allegations contained in the
complaint is inapplicable to legal conclusions.” Id. A court may
also consider documents incorporated by reference in the
complaint as well as documents the plaintiff either had in the
plaintiff’s possession or had knowledge of and upon which the

plaintiff relied in bringing suit. See Cortec Indus., Inc. v.

Sum Holding L.P., 949 F.2d 42, 48 (2d Cir. 1991).

Courts are to afford pro se litigants “special sclicitude,”

Ruotecle v. I.R.S., 28 F.3d 6, 8 (2d Cir. 1994) {per curiam), by

construing their pleadings liberally “to raise the strongest

arguments that they suggest,” Triestman v. Fed. Bureau of

Prisons, 470 F.3d 471, 472 (2d Cir. 2006) (per curiam)
(quotation marks omitted). Accordingly, courts apply a more
flexible standard when evaluating the sufficiency of a pro se
litigant’s complaint than when reviewing a complaint submitted

by counsel. Perez v. City of N.Y., No. 1ld4cv7502, 2015 WL
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3652511, at *2 (5.D.N.Y. June 11, 2015). This liberal pleading
standard, however, “does not excuse a pro se plaintiff from
providing sufficient factual allegations that state a plausible

claim.” Tyler v. Arge, No. 1ld4cv2049, 2014 WI, 5374248, at *2

(S.D.N.Y. Oct. 10, 2014). A pro se plaintiff’s complaint may be
dismissed for failing to state a claim upon which relief can be
granted. Id.
II.

The following facts are taken from the amended complaint
and are accepted as true for purposes of the motion to dismiss.

The plaintiff, who also goes by the stage name Johnny Arco,
is a violinist and performer. (Am. Compl. 9 16.) The plaintiff
claims to be the “owner and/or exclusive United States licensee
of the rights in sound recordings, visual arts works, service-
marks and audio-visual works embodying such recordings and
works.” (Id. 9 2.) The plaintiff has used various entities to
sell and license his work, including Johnny Arco LLC, TSE
Management LLC, and GRBK Music Group. (Id. 1 6.) In December
2012, the defendants produced a short documentary videco entitled
“Seanna Sharpe on the Art of the Death-Defying Stunt” (“the

Video”) .3 (Am. Compl. 9 17(a):; Declaration of Jason M. Joyal

2 Defendant Anna Bressanin produced the Videc and defendant Iiya Shnitser
was the cameraman for the Video. (Joyal Decl, Ex, A,} Defendant Craig Fancy,
who is Vice President of Technology at BBC’s corpeorate affiliate in New York,
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{(“Joyal Decl.”) Ex. A.) The Video featured an aerial performance
by Seanna Sharpe on New York’s Williamsburg Bridge and featured
music composed and performed by the plaintiff. (Joyal Decl. EX.
A.) The plaintiff is also seen performing in the Video on aerial
silks. (Am. Compl. § 17{c).)

On December 1, 2012, two days before the Video aired, the
plaintiff sent the defendants a clip of his music to be used in
the Video. (Id. T 17(b} & Ex. C.)? The plaintiff now ciaims that
the defendants used his music in the Videco without his
permission. The. Video includes a credit reading, “music by
Johnny Arco,” {id. 4 17(d)), and the defendants do not dispute
that they used the plaintiff’s music in the Video. The
defendants published the Video on a BBC News website on December
3, 2012, and the Video was broadcast on the BBC World News
television channel. (Id. 9 27; Joyal Decl. Ex. A.}

The plaintiff claims to be the owner and exclusive “U.S.
licensee” of certain copyrights. {Am. Compl. T 25.} He does not
clearly state what copyrights he is referring to or whether the

music used in the Video was copyrighted. The plaintiff does

is not referenced in the Video or the Video’'s credit lines and is not alleged
to have any involvement in the creation or production of the Video. {Id.)

4 The plaintiff attached as an exhibit a screenshot of an email dated
December 1, 2012, from johnnyarcofgmail.com to annbress@gmail.com and
ilya.samalgmail.com. (Am. Compl. Ex. C.) The email appears to attach an mp3
file labelled “ThisIsGoingTeKillMeRnd4.” (Id.) The plaintiff claims that the
defendants used music from “ThisIsGoingToKiliMeRnd4” in the Video. (Id.

I 17{b}.}

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




