
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

LORNA G. SCHOFIELD, District Judge: 

Insurent Agency Corporation (“Insurent”) and RS Holdings Corporation (collectively, 

“Plaintiffs”), brought an action against The Hanover Insurance Company (“Hanover”), Guarantr 

LLC d/b/a The Guarantors Agency (“Guarantors”) and Ronald MacDonald (collectively, 

“Defendants”) alleging, inter alia, violations of the Copyright Act, the Lanham Act and the 

Defend Trade Secrets Act.  The Court dismissed all claims against Hanover.  Hanover moved for 

attorneys’ fees and costs as authorized by the Copyright Act, the Lanham Act, the Defend Trade 

Secrets Act and the Court’s inherent power.  In a Report and Recommendation, filed January 8, 

2020 (the “Report”), Magistrate Judge James Cott recommended that Hanover’s motion be 

denied.  Hanover timely objected.  For the following reasons, the objection is overruled and the 

Report is adopted.  

I. BACKGROUND

Familiarity with the Report, the underlying facts and procedural history is assumed.  See

Insurent Agency Corp. v. Hanover Ins. Co., No. 16 Civ. 3076, 2018 WL 3979589 (S.D.N.Y. 

Aug. 20, 2018).  

Insurent launched a residential lease guaranty business in 2008.  It was the first and only 

business of its kind until 2016 when Guarantors entered the market.  Hanover became 
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Guarantors’ insurance carrier.  On April 26, 2016, Insurent and its parent company, RS Holdings 

Corporation, initiated this suit alleging Defendants were using exact copies of Plaintiffs’ 

copyrighted legal agreements in their business, including titles, various policies, and Tenant 

Participation Agreements.  The parties subsequently stipulated that Defendants would cease to 

use the subject agreements during the pendency of the action.   

On June 17, 2016, after Ronald MacDonald -- an employee, officer, director and 

managing director of Insurent since 2005 -- resigned in March 2016 and began consulting for 

Guarantors, Plaintiffs amended the complaint to add nine causes of action against Defendants:  

trade secret misappropriation under New York law (Count 2); misappropriation under the Defend 

Trade Secrets Act (Count 3); unfair competition under New York law (Count 4); breach of 

fiduciary duty under New York law (Count 5); interference with prospective business advantage 

(Count 6); unfair competition under § 43(a) of the Lanham Act (Count 7); false advertising under 

§ 350 of New York General Business Law (Count 8); breach of contract (Count 9); and 

inducement of breach of contract (Count 10).  On September 16, 2016, Plaintiffs filed a second 

amended complaint, and Hanover moved to dismiss counts 2 through 8 and 10 for failure to state 

a claim.   

The Court granted Hanover’s motion to dismiss in part, and dismissed counts five, six, 

seven and ten.  On January 24, 2018, all Defendants moved for summary judgment.  The Court 

granted the motion as to all remaining claims against Hanover, dismissing the claims of 

copyright infringement (Count 1), trade secret misappropriation under New York law (Count 2), 

misappropriation under the Defend Trade Secrets Act (Count 3), and unfair competition under 

New York law (Count 4) as to Hanover; interference with prospective business advantage (Count 

6) and unfair competition the Lanham Act (Count 7) as to MacDonald; and false advertising 
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under § 350 of New York General Business Law (Count 8) as to Hanover and MacDonald.  The 

remaining claims against the other Defendants subsequently settled.  

Hanover filed a motion on July 19, 2019, seeking attorneys’ fees pursuant to Section 505 

of the Copyright Act, Section 1117(a) of the Lanham Act, Section 1836(b)((3)(D) of the Defend 

Trade Secrets Act and the Court’s inherent power.  Judge Cott recommended denying the motion 

in its entirety.  Hanover filed timely objections to the Report with respect to the 

recommendations under Section 505 of the Copyright Act and Section 1836(b)((3)(D) of the 

Defend Trade Secrets Act.    

II. STANDARD OF REVIEW 

A reviewing court “may accept, reject, or modify, in whole or in part, the findings or 

recommendations made by the magistrate judge.”  28 U.S.C. § 636(b)(1)(C).  “The district judge 

must determine de novo any part of the magistrate judge's disposition that has been properly 

objected to.”  FED. R. CIV. P. 72(b)(3); accord 28 U.S.C. § 636(b)(1).  Even when exercising de 

novo review, “[t]he district court need not, however, specifically articulate its reasons for 

rejecting a party's objections or for adopting a magistrate judge's report and recommendation in 

its entirety.”  Morris v. Local 804, Int'l Bhd. of Teamsters, 167 F. App'x 230, 232 (2d Cir. 2006) 

(summary order); accord Rodriguez v. Berryhill, No. 18 Civ. 0918, 2019 WL 5158721, at *4 

(S.D.N.Y. Oct. 15, 2019). 

Where no specific written objection is made, “the district court can adopt the report 

without making a de novo determination.”  United States v. Male Juvenile, 121 F.3d 34, 38 (2d 

Cir. 1997); accord Shulman v. Chaitman LLP, 392 F. Supp. 3d 340, 345 (S.D.N.Y. 2019) (“A 

district court evaluating a magistrate judge's report may adopt those portions of the report to 

which no ‘specific written objection’ is made, as long as the factual and legal bases supporting 
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the findings and conclusions set forth in those sections are not clearly erroneous or contrary to 

law.”); see also Thomas v. Arn, 474 U.S. 140, 150 (1985) (finding that neither 28 U.S.C. 

§ 636(b)(1)(C), nor the legislative history, indicates that “Congress intended to require district 

court review of a magistrate's factual or legal conclusions, under a de novo or any other standard, 

when neither party objects to those findings.”) 

III. DISCUSSION 

Hanover makes two objections to the Report: (1) with respect to Plaintiffs’ copyright 

claim, the Report erred in finding that Plaintiffs’ copyright claim presented a novel question of 

law; and (2) with respect to Plaintiffs’ trade secret misappropriation claim, the Report erred in 

concluding that the fact that Plaintiffs’ claim may have had merit as to other Defendants justified 

Plaintiffs’ claim against Hanover.  As neither argument is persuasive, Hanover’s objections are 

overruled.  

A. Attorneys’ Fees under the Copyright Act 

“In any civil action under [the Copyright Act], the court in its discretion may . . . award a 

reasonable attorney's fee to the prevailing party as part of the costs.”  17 U.S.C. § 505.  

Nonexclusive factors to consider in determining whether to award attorneys’ fees under the 

Copyright Act include “frivolousness, motivation, objective unreasonableness (both in the 

factual and in the legal components of the case) and the need in particular circumstances to 

advance considerations of compensation and deterrence.”  Fogerty v. Fantasy, Inc., 510 U.S. 

517, 533 n.19 (1994); accord Universal Instruments Corp. v. Micro Sys. Eng'g, Inc., No. 18-

2022, ---Fed. App’x. ---, 2020 WL 555421, at *2 (2d Cir. Feb. 4, 2020) (summary order).   

Hanover argues that the Report overlooks fundamental precepts of copyright law in 

finding that Plaintiffs’ claim of copyright infringement was not objectively unreasonable because 

this Court’s summary judgment decision and the sources relied on in the Report all recognize 
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that copyright ownership must be transferred by the author in writing.  Therefore, Hanover 

argues, Plaintiffs’ claim -- that it owned the copyright to its legal documents (i.e. agreements, 

policies, titles) drafted by its attorneys -- was objectively unreasonable. 

But, as the Report explains in response to this same argument in Hanover’s initial motion, 

there was no existing case law squarely addressing the issue of whether the client of an attorney 

has an ownership interest in the work product prepared for it at the time Plaintiffs brought this 

claim, and past literature in this area has observed that the copying of “another’s transactional 

and litigation documents without identifying the source . . . is currently a gray area in legal 

scholarship . . . .”  Carol M. Bast and Linda B. Samuels, Plagiarism and Legal Scholarship in the 

Age of Information Sharing: The Need for Intellectual Honesty, 57 CATH. U. L. REV. 777, 806 

(2008).  Hanover cites to no legal authority to the contrary.  “A party’s good faith decision to 

litigate complex or undecided issues of law is not objectively unreasonable.”  Capitol Records, 

Inc. v. MP3tunes, LLC, No. 07 Civ. 9931, 2015 WL 13684546, at *3 (S.D.N.Y. Apr. 3, 2015); 

accord Owerko v. Soul Temple Entm't, LLC, No. 13 Civ. 6420, 2016 WL 80664, at *3 (S.D.N.Y. 

Jan. 7, 2016). 

And nothing in the record contradicts or discredits the sworn statements of Plaintiffs’ 

Vice-Chairman and Chief Operating Officer, Jeffrey Geller, and Plaintiffs’ counsel of record in 

this case, both of whom attest that the copyright claim was brought in good faith.  Although 

Plaintiffs did not dispute that their attorneys drafted the at-issue documents at summary 

judgment, these Affidavits are evidence that Plaintiffs reasonably believed when they brought 

this claim that Mr. Geller’s contribution to the drafting process1 gave them a valid claim to the 

                         
 
 
1 Per Mr. Geller’s declaration, Mr. Geller “worked together with the attorneys” and he was the 
one who “suggested the format for each of the provisions that [he] thought needed to be included 
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