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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
IN RE: NEO WIRELESS, LLC MDL Case No.: 2:22-md-3034
NEO WIRELESS LLC, E.D. Mich. Case No. 2:22-cv-11404
Plaintiff, Hon. Terrence G. Berg
V.
VOLKSWAGEN GROUP OF
AMERICA, INC. & VOLKSWAGEN
GROUP OF AMERICA
CHATTANOOGA OPERATIONS,
LLC,
Defendants.

VOLKSWAGEN DEFENDANTS’ REPLY IN SUPPORT OF
THEIR MOTION TO DISMISS PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6)
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This case is on all fours with Michigan Motor Technologies LLC v.
Volkswagen Aktiengesellschaft, 472 F. Supp. 3d 377 (E.D. Mich. 2020). There, the
plaintiff’s allegations of willfulness consisted of assertions that the defendants
(1) received a notice letter advising them of the patents and (i1) continued the
infringing conduct after receiving the letter. /d. at 380. Those allegations, Judge
Lawson held, were insufficient. A complaint asserting willfulness must plausibly
allege both “[p]rior knowledge of the patent and that the conduct is infringing,” id.
at 383 (emphasis added), as well as “conduct r[ising] to the level of egregiousness
that might support an award of enhanced damages,” id. at 385. “By that measure, the
[complaint’s] allegations of willful infringement c[ame] up short,” because there
were “too many dots to connect” to arrive at a finding that the defendants knew of
the patents, knew they were infringing, and behaved egregiously. Id. at 384—85.

The factual allegations here are virtually identical to those in Michigan Motor.
NEO alleges that it sent the Volkswagen Defendants’ parent company a letter listing
the patents and proclaiming that they “cover certain 3GPP wireless standards”; that
Defendants later received the letter; and that Defendants did not take a license to the
patents and instead continued their allegedly infringing conduct, Am. Compl. 9 69,
ECF No. 30, PagelD.733. As in Michigan Motor, those allegations are “not
sufficient to allege willful infringement [or] support enhanced damages.” 472 F.

Supp. 3d at 385. NEO’s “purely conclusory” assertion that Volkswagen received a
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notice letter is “not entitled to be assumed true,” so NEO has not adequately pleaded
knowledge of the patents or of infringement. /d. at 384 (quoting Ashcroft v. Igbal,
556 U.S. 662, 681 (2009)). Moreover, even if receipt of the letter had been plausibly
alleged, that would still not be sufficient. That fact—standing alone—does not
plausibly suggest intentional infringement or conduct at “the level of egregiousness
that might support an award of enhanced damages.” Id. at 384-85. At best, such an
allegation is “‘merely consistent with’” willfulness and therefore “‘stops short of the
line between possibility and plausibility.”” Igbal, 556 U.S. at 678 (quoting Bell
Atlantic Corp. v. Twombly, 550 U.S. 554, 557 (20006)).

I. NEO fails to plausibly allege knowledge of the patents.

As said, NEO’s conclusory assertion that Volkswagen received its notice
letter—which the complaint admits NEO did not send to either named Defendant—
is insufficient to plausibly allege that Volkswagen had knowledge of the patents.
Michigan Motor, 472 F. Supp. 3d at 384; Op. Br. 2-5, PagelD.2129-32. And NEO’s
attempt (at 13—14) to distinguish this case from Michigan Motor lacks merit. The
key point is that, in both cases, the plaintiff alleged that the defendants received a
notice letter on a certain date. Compare Michigan Motor, 472 F. Supp. 3d at 380,
with Am. Compl. 9 69, ECF No. 30, PagelD.733. As in that case, this allegation,
without more, is too conclusory to be entitled to a presumption of truth. See

Michigan Motor, 472 F. Supp. 3d at 384.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




