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ECLI:NL:RBROT:2021:527

Court

Date ofjudgement

Date of publication

lCase number

Field of law

Special characteristics

Indication of the

contents

Sources

Judgement

District Court of Rotterdam

ZBIGHEDZI

zarolrtozs

INSPIRE—15 [decision on notice of complaint}
Criminal law

Decision

Decision on lawyerwclient priyiiege of in—house lawyers.

Application of Dutch law implies that a professional statute must

haye been signed by the in-house lawyer and their employer in

addition to the inshouse lawyer being a member of the

Netherlands Bar. The District Eourt considers the manner in

which this safeguards the inahouse lawyer‘s independence to be

material to the in~house lawyer's professional practice. Only if

this requirement has been met, are they entitled to the position

of person entrusted with priyiieged information and,

consequently, the lawyer—client priyilege.

The same requirement applies to a lawyer who is a member of a

bar abroad and performs work for the company in the

Netherlands. There is no reason to treat them differently from

their Dutch colleagues.

Foreign inrhouse lawyers who do not perform work In the

Netherlands are not subject to that obligation. The mere fact

that they are in the employment of a company based in the

Netherlands is insufficient. They retain their lawyer-client

priyilege if and to the extent that they haye this priyiiege in their
own country.

Rechtspraaknl

District Court of Rotterdam

Criminal law team 2

Public prosecutor's office no.: lflf‘EIBTETE-lfi |[ [name of the oil company] ]
In camera numbers:

193933 I: {name of complainant 1] J

19.32330 i [name of complainant 2]}

19f2881i [name ofcomplainant 3}}
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19f2382 [ [name of complainant 4]]

19,1'2333 [ [name of complainant 5]]

193'2834 { [name of complainant 6]]

1911835 [ [name of complainant 3]}

tenses [ [name of complainant 8]]

133288? [ [name of compiainant 9]]

19;“28331.’ [name of complainant 10]]

19113391: [name of complainant 11]]

19323541 [ [name of complainant 12] ]

19f2391 [ [name of complainant 13] }

lEiJ’ZEQEIE [name of complainant 14]]

19;?893 [ [name of complainant 151]

192139“ [name of complainant 16]]

Decision ofthe District Court of Rotterdam multi-jndge divisionJ on the notice of complaint
from:

[name of complainant 1} {hereinaften [name of oii company} [J

based in [piace of business] J

for these proceedings choosing domicile in Amsterdam at Beethovenpiein ID [PO Box 1WD

AP Amsterdam] at the offices of its counsel DJR. Doorenbos LLM;

and

the notices of complaint of the [former] “in-house coonseis" of [name of oil company]
(hereinafter: in-hoose counselsL namely:

[name of complainant 2] born on [date of birth of complainant 2] ;

[name at complainant 3] J born on [date of birth of complainant 3];

[name of complainant 4] J born on [date of birth of complainant 4];

[name of complainant 5] J born on [date of birth of complainant 5];

[name of complainant E] J born on [date of birth of complainant 5];

[name of complainant 1'] J born on [date of birth of complainant 1'];

[name of complainant 3] J born on [date of birth of compiainant 3];

[name of complainant B] J born on [date of birth ofcomplainant 9};

[name of complainant 13] J born on [date of birth of complainant 13];

[name of compiainant 10] J born on [date of birth of complainant 1U];

[name of complainant 11} J born on [date of birth of complainant 11];

[name of complainant 12] J born on [date of birth of complainant 12];

[name of complainant 14] J born on [date of birth of complainant 14];

[name of complainant 15] J born on [date of birth of complainant 15];

[name of complainant 16] J born on [date of birth of complainant 16] ;

all ofwhom for this case choose domicile at Jachthavenweg 121; 11331 KM [PO Box T5263

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Case 1:19-cv-11586-FDS   Document 214-4   Filed 07/30/21   Page 4 of 35Case 1:19-cv-11586-FDS Document 214-4 Filed 07/30/21 Page 4 of 35

1WD AG} Amsterdam, at the offices of their lawvers, E. van Liere Llel, F. Ahlers tlel and Ft.

ten Ham LLl'v'l,

hereinafter also jointlv referred to as: the complainants.

The course of the proceedings until the contested decision

On 1'? and 18 February.r 2016, [name of oil companvj's business premises in The Hague were

searched in the context of a criminal investigation against [name of oil companv], which

relates to the suspicion of bribery.r of a government official pursuant to Section 131jlj of the

Dutch Criminal Code lhereinafter: the Etosha investigation}.

The public prosecutor seized various items during this search, including documents and

digital data carriers containing documentsx‘information about the {name of oilfield] oilfield

in Nigeria that were sent or received bv [name of oil companvj‘s {former}I in—house counsels

(hereinafter: the documents}. The intended seizure of these documents was based on

Section 94 ofthe Dutch Code of Criminal Procedure {DCCP}.

Cin 16 Februarv 2D18,[name of oil companv] submitted a first notice ofcomplaint against

this under Section 552a DCCP, requesting that the described seizure, or the continuation of

it, be declared unlawful in full or in part and that the return ofthe seized items be ordered.

{name of oil companv] also requested that the handling of the request be suspended,

because it was conducting consultations with the public prosecutor and the existence or

non-existence of a {derivative} lawver-client privilege still had to be discussed before the

examining judge. 1it"ti'hen handling the present notices of complaint on 15 October 2621'.) and 3

December EDED, it was agreed that the handling of this notice of complaint would continue

to be suspended and that this Court would not decide on it at present, to which the public

prosecutor and [name of oil companvrs counsel consented.

[in 14 Januarv Zdlfl, the public prosecutor demanded that the examiningjudge responsible

for the handling of criminal cases in this Court decide whether the seizure of the documents

was permitted. On 4 Februarv 2D19,{name ofoil companv}, also on behalf ofthe in-ltouse

counsels, responded to the demand.

Ev a decision dated 5 February.r 2019, the examining judge, on the basis of the ruling ofthe

Dutch Supreme Court of 13 Cictober 2015 lECLI:NL:HFt;2D15:3[i?E}, held that thev have

jurisdiction if an attachee argues outside the context of a notice of complaint that the items

taken include items subject to a |awver~client privilege. Now that the examining judge,

pursuant to the provisions of Section 98, can give an opinion on specific items onlv and the

public prosecutor did not specificailv indicate the items concerned, the examiningjudge

barred the public prosecutor.
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[in 4 March EDIE-l, the public prosecutor sent the seized documents to the examiningjudge

through the in—house counsel. in this context, the public prosecutor {initially} only requested

that iudgement be given on the question whether these in-house counsels, who are

registered with a foreign bar and are, or were, in the employment of [name of oil company]

or a legal entity affiliated with [name of oil company] [hereinafter also: the [name of oil

company] organisation], are entitled to privilege in respect of information discussed with

{name of oil company].

Following a pre—trial meeting with regard to these demands, [name of oil company] and the

public prosecutor responded to each other's arguments and the examiningjudge gave the

in-house counsels the opportunity to present their position.

The decision of the examining judge of 1 October 2019 land its supplement of 4 November

2019]

On r October acts, the examining judge decided in response to these demands that none

ofthe fifteen mentioned in~house counsels of [name ofoil company] are regarded as a

person entrusted with privileged information within the meaning of Section 218 DCCP and

that they cannot [independently] invoke the lawyer—client privilege.

The examining Judge qualified [name of oil company]'s innhouse counsels, who are

registered as lawyers in the country of origin and work in the Netherlands, as visiting lawyers

within the meaning of Section 16f of the Dutch Counsel Act {Advocatenwet}.

Because [name ofoll company] nor these in-house counsels have signed the Professional

Statute as referred to in Section 5.12 of the Legal Profession Regulations [Verordeninp op de
odvocotuur {and before 1 January lfllS: Article SEE} of the Professional Practice in

Employment Regulation [Verordeninp op de proktfllruitoefening in dienstbetrekkinpll, the

examining iudge held that the independence of these in-house counsels was insufficiently

safeguarded. Moreover, [name of oil company] did not argue convincingly that this was

safeguarded in any other way and the examining judge observed that the fact that the head

ofthe Legal Department is a member of [ name of oil companyi‘s Executive Committee is

even indicative of the opposite. Therefore, the in-house counsels cannot qualify as persons

entrusted with privileged information within the meaning of Section 213 DCCP accordingto
the examiningjudge.

This also applies, in the opinion of the examiningiudge, to the lawyers in the employment of

the [name of oil company] organisation who practise and work outside the Netherlands.

They can, in principle, invoke confidentiality if they qualify as persons entrusted with

privileged information under the law ofthe country in which they have their practice. Also in

their case, however, the position ofthe head of the Legal Department, under whose

supervision they perform their duties for [name of oil company] abroad, implies that their

independence was insufficiently safeguarded. Consequently, they cannot qualify as persons

entrusted with privileged information either, according to the examiningjudge.
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