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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MASSACHUSETTS

 

)
TEVA PHARMACEUTICALS ) Case No. 1:18-cv-12029-ADB
INTERNATIONAL GMBHand )
TEVA PHARMACEUTICALSUSA,INC., )

)
Plaintiffs, )

) Leave to File Granted on
V. ) Feb. 22, 2022 (ECF No. 272)

)
ELI LILLY AND COMPANY, ) Leave to File Under Seal Granted on

) Mar. 28, 2022 (ECF No. 285)
Defendant. )

)

DEFENDANT ELI LILLY AND COMPANY’S MEMORANDUMIN SUPPORT OFITS

DAUBERT MOTION TO PARTIALLY EXCLUDE TESTIMONY OF

DR. ELAN RUBINSTEIN AND DR. MARK BERKMAN
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L INTRODUCTION

In this patent infringementaction, Plaintiffs Teva Pharmaceuticals International GmbH and

Teva Pharmaceuticals USA,Inc. (“Teva”) contend that Defendant Eli Lilly and Company (“Lilly”)

has indirectly infringed the patents-in-suit by marketing and selling its accused product

Emgality®—the only biologic approved by the FDA forboth the preventive treatment ofmigraine

and the treatment ofepisodic cluster headachein adults. In forming their opinions regarding Teva’s

alleged for its own biologic, Ajovy®, Teva’s experts Drs. Elan B. Rubinstein and Mark

P. Berkman relied on (1) certain erroneous facts and (2) purely speculative assumptions.

First, Dr. Rubinstein opines that Teva would haveeeAjovy® if

Emgality® were notontherk,

opinions will not assist the jury in deciding any fact. Thus, Dr. Rubinstein’s opinionsrelating to

I«18 excincea

In addition, despite having no relevant expertise, Dr. Berkman opines extensively on the

I1s 120 opinions on

aincludingat least those premised on Dr. Rubinstein’s erroneous opinionsP|are

unreliable and should be excluded. Moreover, Dr. Berkman made assumptionsPo

a:-:

on nothing more than rank speculation. Amounting to blindly throwinga dart at a large numberto

bias the jury, Dr. Berkman’sPoare mere guesses and should also be

excluded.
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