
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

) 
TEVA PHARMACEUTICALS  ) 
INTERNATIONAL GMBH and  ) 
TEVA PHARMACEUTICALS USA, INC.  ) 

) 
Plaintiffs, ) 

) Case No. 1:18-cv-12029-ADB 
v. ) 

) 
ELI LILLY AND COMPANY ) 

) 
Defendant.  ) 

DEFENDANT ELI LILLY AND COMPANY’S REPLY  
IN SUPPORT OF ITS MOTION TO TRANSFER, OR, IF NOT TRANSFERRED,  

THEN TO STAY THIS LITIGATION PENDING INTER PARTES REVIEW 
[Leave to file granted on December 13, 2018] 

Case 1:18-cv-12029-ADB   Document 29   Filed 12/21/18   Page 1 of 16

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


i 

TABLE OF CONTENTS 

I. Introduction ......................................................................................................................... 1

II. Both the Public and Private Interest Factors Favor Transfer .............................................. 2

A. The Court Should Give Little or No Weight to Teva’s Choice of 
Forum ...................................................................................................................... 2

B. The Convenience of the Parties Favors Transfer to Indiana ................................... 2

C. Indiana Is More Convenient for the Expected Witnesses ....................................... 3

D. Teva Overstates the Role, and Relevance, of Arteaus Therapeutics ...................... 4

E. Teva Fails to Establish Any Other Connection to Massachusetts .......................... 6

F. Teva Ignores the Substantial Connections Between Indiana and This 
Case ......................................................................................................................... 6

III. A Stay Pending Inter Partes Review Is Warranted ............................................................ 7

A. Lilly’s Stay Motion Is Ripe..................................................................................... 7

B. Teva Will Suffer No Undue Prejudice or Tactical Disadvantage 
from a Stay .............................................................................................................. 7

C. A Stay Will Simplify the Issues in This Case ......................................................... 9

D. The Early Stage of this Litigation Strongly Favors a Stay ................................... 10

IV. Conclusion ........................................................................................................................ 10

Case 1:18-cv-12029-ADB   Document 29   Filed 12/21/18   Page 2 of 16

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 

TABLE OF AUTHORITIES 

Cases

ACQIS v. EMC Corp.,  
109 F. Supp. 3d 352 (D. Mass. 2015) (“ACQIS I”) ............................................................ 9, 10 

ACQIS, LLC v. EMC Corp.,  
2016 WL 4250245 (D. Mass. Aug. 10, 2016) (“ACQIS II”) .................................................... 8 

Baxter Int’l, Inc. v. Becton, Dickinson & Co.,  
No. 1:17-cv-07576 (N.D. Ill. Nov. 26, 2018) ........................................................................... 7 

Blephex LLC v. Pain Point Med. Sys. Inc,  
2016 WL 7839343 (N.D. Tex. Nov. 3, 2016) ........................................................................... 7 

Cypress Semiconductor Corp. v. LG Elecs., Inc.,  
2015 WL 3453780 (N.D. Cal. Oct. 29, 2014)........................................................................... 7 

Depianti v. Jan-Pro Franchising Int’l, Inc.,  
2016 WL 4771056 (D. Mass. Sept. 13, 2016) .......................................................................... 4 

Fed. Ins. Co. v. XTRA Intermodal, Inc.,  
2015 WL 4275181 (D. Mass. July 15, 2015) ............................................................................ 3 

Goodman v. Samsung Elecs. Am., Inc.,  
2017 WL 5636286 (S.D.N.Y. Nov. 22, 2017) .......................................................................... 7 

IMS Glob. Learning Consortium, Inc. v. Sch. Interoperability Framework Ass’n,  
2018 WL 662479 (D. Mass. Feb. 1, 2018) ............................................................................... 2 

In re Acer Am. Corp.,  
626 F.3d 1252 (Fed. Cir. 2010)................................................................................................. 6 

Invensys Sys., Inc. v. Emerson Elec. Co.,  
2014 WL 4477393 (E.D. Tex. July 25, 2014) .......................................................................... 8 

Irwin Indus. Tool Co. v. Milwaukee Elec. Tool Corp., 
2016 WL 1735330 (D. Mass. Apr. 28, 2016) ........................................................................... 7 

Lexington Luminance LLC v. TCL Multimedia Holdings, Ltd.,  
No. 1:16-cv-11458 (D. Mass. Aug. 30, 2017) .......................................................................... 7 

Mar. VII Inv. Ltd. P’ship v. Kramer,  
2016 WL 4941985 (D. Mass. Sept. 14, 2016) .......................................................................... 2 

MasterObjects, Inc. v. eBay Inc.,  
2017 WL 2181132 (N.D. Cal. May 5, 2017) ............................................................................ 7 

Case 1:18-cv-12029-ADB   Document 29   Filed 12/21/18   Page 3 of 16

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 

Nilssen v. Everbrite, Inc.,  
2001 WL 34368396 (D. Del. Feb. 16, 2001) ............................................................................ 4 

Orbital Austl. Pty v. Daimler AG,  
2015 WL 5439774 (E.D. Mich. Sept. 15, 2015) ....................................................................... 7 

Qualcomm Inc. v. Apple Inc.,  
2018 WL 4104951 (S.D. Cal. Aug. 29, 2018) .......................................................................... 7 

SCVNGR, Inc. v. eCharge Licensing, LLC,  
2014 WL 4804738 (D. Mass. Sept. 25, 2014) .......................................................................... 7 

SRC Labs, LLC v. Microsoft Corp.,  
No. 2:18-cv-00321 (W.D. Wash. Nov. 20, 2018) ................................................................... 10 

U.S. ex rel. Ondis v. City of Woonsocket, 
480 F. Supp. 2d 434 (D. Mass. 2007) ....................................................................................... 2 

Uniloc USA, Inc. v. Acronis, Inc.,   
2017 WL 2899690 (E.D. Tex. Feb. 9, 2017) ............................................................................ 9 

Vanair Mfg., Inc. v. VMAC Glob. Tech. Inc.,  
2018 WL 1566815 (N.D. Ind. Mar. 30, 2018) .......................................................................... 7 

VirtualAgility Inc. v. Salesforce.com, Inc.,  
759 F.3d 1307 (Fed. Cir. 2014)................................................................................................. 7 

Wolverine Proctor & Schwartz, Inc. v. Aeroglide Corp., 
394 F. Supp. 2d 299 (D. Mass. 2005) ....................................................................................... 3 

Statutes

28 U.S.C. § 1404(a) ...................................................................................................................... 10 

35 U.S.C. § 316 ............................................................................................................................... 8 

Rules

Fed. R. Civ. P. 45(c)(1) ................................................................................................................... 5 

L.R. 16.6 (c)(1) ............................................................................................................................... 8 

Case 1:18-cv-12029-ADB   Document 29   Filed 12/21/18   Page 4 of 16

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/
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I. INTRODUCTION  

This patent infringement suit should be transferred to Indiana. Neither Teva entity can 

claim Massachusetts as its home. The vast majority of potentially relevant witnesses reside in 

Indiana. The named inventors of the patents-in-suit similarly reside outside Massachusetts. 

Further, the corporation responsible for discovering, manufacturing, marketing, and selling the 

accused product—Lilly—is incorporated and headquartered in Indiana.  

Teva does not dispute these facts. Instead, it focuses on the nominal development work on 

Lilly’s galcanezumab product performed by Arteaus Therapeutics, which has been described as a 

“virtual company without a physical headquarters.” Teva, however, overstates the company’s role 

in the development work, most of which was performed by Lilly. Teva points to a Phase II clinical 

study that Arteaus ran on galcanezumab, but Teva ignores that Arteaus did so in coordination with 

Lilly Chorus, an Indiana entity. Teva also ignores that Lilly discovered the galcanezumab 

molecule, identified it for further development, and performed the key studies required to initiate 

human clinical studies. Perhaps more importantly, Teva fails to establish any connection between 

Arteaus’s work and the issues in this case. Notably, Teva fails to explain how the Phase II clinical 

trial Arteaus conducted (with Lilly Chorus) has any connection to the issue of whether Lilly’s final 

drug product falls within the scope of Teva’s patent claims.  

If the case is not transferred, it should be stayed pending the resolution of inter partes

review (“IPR”) proceedings. All the factors weigh in favor of granting a stay. Lilly promptly filed 

its petitions on the patents-in-suit and now seeks a stay at such an early stage that the Court has 

yet to set a case schedule. Courts within and outside this district grant stays based on the filing of 

IPR petitions, often due to the extremely high rate of IPR institution and claim cancellation. Here, 

regardless of whether the PTAB institutes on every patent-in-suit, a stay would simplify the issues 

because the asserted patents share a common specification. Further, a stay will not unfairly 
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