
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

 

) 

TEVA PHARMACEUTICALS    ) 

INTERNATIONAL GMBH and   ) 

TEVA PHARMACEUTICALS USA, INC.,  )  

       ) LEAVE TO FILE GRANTED ON  

  Plaintiffs,    ) SEPTEMBER 2, 2021 

       )  

 v.      ) Case No. 1:18-cv-12029-ADB 

       )  

ELI LILLY AND COMPANY,   )  

       )  

  Defendant.    ) 

       ) 

 

DEFENDANT ELI LILLY AND COMPANY’S OPPOSITION TO PLAINTIFFS’ 

MOTION FOR SANCTIONS PURSUANT TO FED. R. CIV. P. 37(B) 

 

 

 

 

 

  

 

Case 1:18-cv-12029-ADB   Document 157   Filed 09/10/21   Page 1 of 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


i 

TABLE OF CONTENTS 

I. SUMMARY ........................................................................................................................ 1

II. FACTUAL BACKGROUND ............................................................................................. 2

III. LEGAL STANDARD ......................................................................................................... 7

IV. ARGUMENT ...................................................................................................................... 8

A. Lilly Did Not Violate the Court’s March 8, 2021 Order ........................................ 8

1. Teva Made No Effort to Discover Lilly’s Actual Project Names or 
Code Names ................................................................................................ 8

2. Teva Twists the Words of the Court’s Order .............................................. 9

B. Lilly Complied with the Court’s March 8th Order in Good Faith ......................... 11

1. Lilly Conducted Searches and Produced Documents Using Teva’s 
“Search Term 1” and “Search Term 2” ..................................................... 11

2. The First Circuit’s Factor Test Favors Lilly ............................................. 12

C. Teva’s Proposed Sanctions Are Unreasonable ..................................................... 16

1. Terminal Sanctions Are Inappropriate on These Facts ............................. 16

2. Teva Is Not Entitled to Sanctions Salvaging Its Patents, Which Are 
Invalid Under 35 U.S.C. § 112 ................................................................. 17

3. Attorney’s Fees Are Neither Automatic Nor Appropriate ........................ 20

V. CONCLUSION ................................................................................................................. 20

Case 1:18-cv-12029-ADB   Document 157   Filed 09/10/21   Page 2 of 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 

TABLE OF AUTHORITIES 

Page(s) 

Federal Cases 

AbbVie Deutschland GmbH & Co., KG v. Janssen Biotech, Inc., 
759 F.3d 1285 (Fed. Cir. 2014)................................................................................................17 

Akzo Nobel Coatings, Inc. v. Dow Chem. Co., 
811 F.3d 1334 (Fed. Cir. 2016)................................................................................................19 

Ariad Pharm., Inc. v. Eli Lilly & Co., 
598 F.3d 1336 (Fed. Cir. 2010) (en banc)..........................................................................18, 19 

Craig v. Town of Hudson, 
No. 20-CV-11380-ADB, 2021 WL 1601578 (D. Mass. Apr. 23, 2021) .................................20 

Juno Therapeutics, Inc. v. Kite Pharma, Inc., 
No. 20-1758, slip op. (Fed. Cir. Aug. 26, 2021) ......................................................................17 

Malloy v. WM Specialty Mortg., 
512 F.3d 23 (1st Cir. 2008) ......................................................................................................17 

Nationwide Mut. Ins. Co. v. Spinal Imaging, Inc., 
No. 2008-11073-DPW, 2012 WL 13049324 (D. Mass. Mar. 12, 2012) .................................16 

Ortiz-Lopez v. Sociedad Espanola de Auxilio Mutuo Y Beneficiencia de Puerto Rico, 
248 F.3d 29 (1st Cir. 2001) ........................................................................................................7 

Phinney v. Paulshock, 
181 F.R.D. 185 (D.N.H. 1998) ..................................................................................................7 

R.W. Int’l Corp. v. Welch Foods, Inc., 
937 F.2d 11 (1st Cir. 1991) ............................................................................................7, 15, 16 

Remexcel Managerial Consultants, Inc. v. Arlequín, 
583 F.3d 45 (1st Cir. 2009) ........................................................................................................7 

State Farm Mut. Auto. Ins. Co. v. Lincow, 
No. 05-5368, 2008 WL 697252 (E.D. Pa. Mar. 10, 2008) ................................................16, 17 

Sullivan v. Dumont Aircraft Charter, LLC, 
364 F. Supp. 3d 63 (D. Mass. 2019) ..........................................................................................7 

Teva Pharms. Int’l GmbH v. Eli Lilly & Co., 
Nos. 20-1747, -1748, -1750, slip op. (Fed. Cir. Aug. 16, 2021) ..........................................3, 17 

Case 1:18-cv-12029-ADB   Document 157   Filed 09/10/21   Page 3 of 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 

Teva Pharms. Int’l GmbH v. Eli Lilly & Co., 
Nos. 20-1749, -1751, -1752, slip op. (Fed. Cir. Aug. 16, 2021) ................................................3 

Torres-Vargas v. Pereira, 
431 F.3d 389 (1st Cir. 2005) ....................................................................................................17 

United States v. Pfizer, Inc., 
188 F. Supp. 3d 122 (D. Mass. 2016) ......................................................................................17 

United States v. Pole No. 3172, Hopkinton, 
852 F.2d 636 (1st Cir. 1988) ....................................................................................................16 

Velazquez-Rivera v. Sea-Land Serv., Inc., 
920 F.2d 1072 (1st Cir. 1990) ..................................................................................................16 

Young v. Gordon, 
330 F.3d 76 (1st Cir. 2003) ........................................................................................................7 

State Cases

Roberts v. Worcester Redev. Auth., 
53 Mass. App. Ct. 454 (2001) ..................................................................................................10 

Federal Statutes 

35 U.S.C. § 112 ........................................................................................................................17, 19 

Rules 

Fed. R. Civ. P. 37(b) ..................................................................................................................7, 20 

Fed. R. Civ. P. 37(b)(2)(B) ..............................................................................................................7 

Fed. R. Civ. P. 37(b)(2)(C) ............................................................................................................20 

Fed. R. Civ. P. 45 ...........................................................................................................................11 

Case 1:18-cv-12029-ADB   Document 157   Filed 09/10/21   Page 4 of 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 
   

I. SUMMARY 

This dispute centers on Teva’s unproven and implausible allegations that the Court’s 

March 8, 2021 Order for Lilly to search ESI using the term “galca*” requires Lilly to search all 

ESI using the generic terms  or  Those terms are not at all specific 

to galcanezumab, or even humanized CGRP antibodies, or even monoclonal CGRP antibodies—

and are therefore entirely unsuited for use as “code or project names” intended to allow specific 

and confidential reference to a particular development project.  

Lilly’s codes for purposes of identifying the project—and searched in response to the Court 

Order—prove the point. They were the code names 

 The terms  and  were 

not known project or code names for galcanezumab, and Lilly in good faith never believed it had 

been ordered to conduct a search for those generic terms. That a term both parties used like  

 might show up colloquially in text to explain or introduce a topic within an otherwise 

code- or project-named project, just as “headache” might, does not turn such generic terms into 

code or project names. At the very worst, there is a bona fide dispute between the parties as to the 

scope of the Court’s Order, which does not justify the imposition of sanctions—at all—and 

certainly not the draconian, case-dispositive sanctions sought here by Teva. 

Teva’s sanctions motion thus fails, because Lilly has not violated any order of this Court. 

Indeed, Lilly has gone out of its way to comply. On March 8, 2021, the Court ordered Lilly “to 

perform a search using the phrase ‘galca,’ as described in Teva’s letter/request [ECF No. [99]].” 

Dkt. No. 104. Search Term 1, as stated in Teva’s letter, was:  

galca* OR gmab OR 2951742 OR L2951742 OR Y2951742 OR LY2951742 OR 
LLY2951742 OR LSN2951742 OR [any internal project of [sic] code names used 
by Lilly] 
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