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Dear Chairman Schmidtlein, Vice Chairman Johanson, and Commissioners:

As Chairman of the House Judiciary’s Subcommittee on the Courts, Intellectual Property,
and the Internet, [ offer these comments for consideration in response to the Commission’s
Notice of Request for Statements on the Public Interest in the matter of Certain Semiconductor
Devices, Semiconductor Device Packages, and Products Containing the Same, Inv. No. 337-TA-
101, dated July 10, 2017.

I represent California’s 49" Congressional District, which encompasses parts of Orange
and San Diego Counties, where Broadcom has a substantial presence. [ am deeply concerned
that a remedial order could affect the livelihood of my constituents employed by Broadcom.

The ITC’s purpose is to ensure and enforce fair trade practices. A remedy in the case at
hand would be an affront to the ITC’s mission as Broadcom’s legitimate trade and operations
that serve our public interest would be harmed in favor of a nonpracticing entity using these
proceedings to extract compensation. I understand Complainant Tessera has sought inclusion of
a broad swath of semiconductor components and products integrating such components in this
Investigation, and that the Administrative Law Judge presiding over this Investigation has
recommended a sweeping exclusion order, a cease-and-desist order, and a maximum bond
preventing the importation and/or sale of a wide swatch of consumer products.

A remedial order of this breath would bring substantial economic harm to the American
public and jeopardize the ability of American businesses and consumers to access basic services
as cable television, internet, and telecommunication. I[n fact, Broadcom is the sole supplier of
chips for set-top boxes manufactured by co-Respondents ARRIS and Technicolor, who are
themselves the suppliers of cable set-top boxes for co-Respondent Comcast. Moreover, a
remedy in this case would affect even non-Comcast users as the marketplace would become less
competitive.

An exclusion order in this matter will not serve to protect American industry. The
licensees to Tessera’s patent (Cyrpress and Micron), relied upon to demonstrate domestic
industry, do not compete with Broadcom in the commercialization of the excluded products.
When the ITC acts to protect domestic industry based on the businesses of licensees to a patent,
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the licensees benefit because they can increase manufacturing or other business efforts to fill the
void left by the exclusion of products. That, however, is not the case here. The companies to
which Tessera licenses the patent do not provide the type of product sought to be excluded, so
they cannot fill the gap in the American market created by this exclusion order. Likewise, the
licensees are not harmed by Broadcom’s continued sale of implicated products because they do
not compete with Broadcom with respect to the products at issue in the case.

Any monetary harm to Tessera, which can be more appropriately addressed by Article III
courts, is sufficient. Although I maintain that an exclusion order on these grounds is not
appropriate, at very least, a stay of enforcement of any exclusion order pending the resolution of
additional litigation would be much more appropriate.

Finally, [ am especially troubled by the fact that Tessera does not actually manufacture
products protected by the patents it is asserting, but rather seeks profits from such manufacturers
in the form of patent royalties. It seems Tessera did not even invent the patent that underlies the
currently recommended remedy — it bought the patent and has now asserted it against these
respondent manufacturers. Furthermore, I believe Tessera’s patented technology is trivial in the
technological context of a semiconductor chip. As such, I implore the Commission to diligently
consider any remedy in this investigation.

I am an original co-sponsor of legislation currently pending in the House of
Representatives that seeks to curb abuses of patent assertion entities and nonpracticing entities at
the ITC. The Trade Protection Not Troll Protection Act (H.R. 2189) would clarify the domestic
industries requirement to reflect the fact that investment in licensing must be substantial and
must lead to the adoption and development of articles that incorporate the patent in question.
Patent trolls — PAEs and NPEs — drain billions of dollars from the U.S. economy every
year.l The instant case reflects yet another time when the Commission has the opportunity to
rebuff litigious extortion and adhere to its mission of ensuring ITC actions are in the public
interest.

While I express no opinion on the merits of the Investigation, I ask that full and fair
consideration be given to the economic impact at stake for consumers throughout our country.

Furthermore, I offer that I am deeply concerned about the impact a remedial order may have on
the U.S. economy and American consumers generally.

Sincerely,

De};‘rell Issa

M/ember of Congress
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/s/ Pamela A. Freitik

Pamela A. Freitik
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