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Fresenius Kabi requests $138,106.74 in costs.  For the reasons discussed below, 

Fresenius Kabi is entitled to only $49,690.72, and the Court should reduce Fresenius Kabi’s 

request to this amount. 

Costs that may be taxed for the prevailing party are limited to: (1) select clerk fees; (2) 

certain fees for transcripts necessarily obtained for use in the case; (3) fees and disbursements for 

printing and witnesses; (4) fees for exemplification and copying concerning materials necessarily 

obtained for use in the case; (5) docket fees; and (6) compensation of court appointed experts and 

for interpretation services.  28 U.S.C. § 1920 (2012).  Costs beyond these specified categories 

may not be awarded.  See Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 445 (1987) 

(superseded by statute on other grounds).  “The prevailing party bears the burden of 

demonstrating the amount of its recoverable costs because the prevailing party knows, for 

example, how much it paid for copying and for what purpose the copies were used.”  First 

Midwest Bank v. City of Chicago, 337 F. Supp. 3d 749, 782 (N.D. Ill. 2018).  As discussed 

below, some of Fresenius Kabi’s requests fail to meet this standard. 

I. Fees of the Clerk Should Not Be Included 

Fresenius Kabi requests $100.00 for the pro hac vice applications for two of its counsel.  

(Dkt. 185 at 2.)  This fee is not recoverable.  SP Techs., LLC v. Garmin Int'l, Inc., No. 08 CV 

3248, 2014 WL 300987, at *1 (N.D. Ill. Jan. 10, 2014) (Pallmeyer, J.).  Fresenius Kabi relies on 

dicta from United States v. Emergency Med. Assocs. of Illinois, Inc., 436 F.3d 726, 730 (7th Cir. 

2006) for its request, but that dicta has not changed the settled law in this District..  (Dkt. 185 at 

2.)  See e.g., Garmin Int'l, Inc., 2014 WL 300987; Oleksy v. Gen. Elec. Co., No. 06-CV-1245, 

2016 WL 7217725, at *2 (N.D. Ill. Dec. 12, 2016); Abrams v. Van Kampen Funds, Inc., No. 01 

C 7538, 2006 WL 452419, at *5 (N.D. Ill. Feb. 21, 2006). 
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II. Fees for Transcripts Should be Reduced from $36,807.51 to $21,578.82 

Hospira does not object to the majority of Fresenius Kabi’s costs in this category.  

However, Fresenius Kabi’s request concerning transcripts includes the following non-taxable 

costs:  costs for (a) realtime transcripts; (b) unnecessary video depositions; (c) deposition exhibit 

copies; and (d) unnecessary expedited transcripts.  These costs should not be awarded.   

A. Fees for Realtime Transcripts Should Not Be Included 

Realtime services are obtained for the convenience of the attorneys and are not taxable.  

Cascades Computer Innovation, LLC v. Samsung Elects. Co., No. 11-CV-4574, 2016 WL 

612792, at *4 (N.D. Ill. Feb. 16, 2016).  Fresenius Kabi concedes as much but still included this 

cost in its request, presumably by error.  (See Dkt. 185 at 3; Dkt. 185, Ex. 4.)  The cost for 

realtime services, which should be excluded from Fresenius Kabi’s award, is $1,780.80.  (See 

Ex. 1.) 

B. Fees for Videotaping Certain Depositions Should Not Be Included 

“Generally, [c]ourts in this circuit will not award costs for videotaping depositions where 

a transcript was also purchased.” Garmin Int'l, Inc., 2014 WL 300987, at *5 (internal quotes 

omitted).  Only costs for video depositions actually played at trial as affirmative testimony will 

be taxed.  Chamberlain Group, Inc. v. Techtronic Industries Co., Ltd., 315 F.Supp.3d 977, 1023 

(N.D. Ill. 2018).  But Fresenius Kabi’s request includes the videotape costs for twelve 

depositions—including three of its own witnesses (James Kipp, Shweta Mowli and Abby 

Hickman)—that were never played at trial.  The videotape costs for these twelve depositions are 

not recoverable.  Fresenius Kabi’s costs should be reduced by $7,500.00.  (See Ex. 2.)  

C. Fees for Exhibit Copies Should Not Be Included 

The requesting party must demonstrate that copies of deposition exhibits for which it 

seeks costs were reasonable and necessary, and not merely made for attorney convenience.  
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Garmin Int'l, Inc., 2014 WL 300987, at *6; Nilssen, 2007 WL 257711 at *3.  In Nilssen, the 

requesting party used 837 pages of exhibits for a two-day deposition.  Nilssen, 2007 WL 257711 

at *3.  The court held the associated cost non-recoverable because the party failed to demonstrate 

that the exhibits were reasonable and necessary.  Here, by way of example, Fresenius Kabi’s 

request is even more excessive—it seeks costs for 953 pages of exhibits printed for a single 5.5 

hour deposition.  (See, e.g., Dkt. 185-6 at 2.)  Fresenius Kabi, like the party in Nilssen, “has not 

demonstrated that copies of the exhibits were reasonable and necessary for the depositions, 

especially in light of the number of exhibits copied by the court reporter services.”  Id.  Fresenius 

Kabi’s costs should be reduced by $3,963.57.  See e.g., Garmin Int'l, Inc., 2014 WL 300987, at 

*6.  (See Ex. 3.) 

D. Certain Fees for Expedited Transcripts Should Not Be Included 

Courts generally decline to award costs for expedited transcripts unless the party 

“articulates some specific necessity.”  First Midwest Bank, 2018 WL 4126570, at *20.  Fresenius 

Kabi fails to do so.  Instead, it provides only a blanket assertion that the 5-day expedited 

transcripts were necessary to prepare for trial.  (Dkt. 185 at 6.)  But each of the depositions for 

which it ordered expedited transcripts took place many weeks before trial.  If that is not enough, 

many of these expedited transcripts were not relevant to subsequent depositions.  For example, 

Fresenius Kabi seeks to be reimbursed for expediting the transcript of the June 13, 2018, 

deposition of Hospira’s licensing expert (Dkt. 185-6 at 1), which took place after the deposition 

of Fresenius Kabi’s licensing expert on June 7, 2018 (Dkt. 185-7 at 1) and more than a month 

before trial began.   

Fresenius Kabi should not be awarded costs for the expedited transcripts of the following 

witnesses that were not relevant to subsequent depositions: Christopher Seaton, Eric Sheinin, 

Case: 1:16-cv-00651 Document #: 188 Filed: 01/31/19 Page 5 of 12 PageID #:6542

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


