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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
FOURSTAR GROUP USA, INC.
Plaintiff, Case No.
V.

KIRKLAND’S, INC,,

Defendant.
/

COMPLAINT AND DEMAND FOR JURY TRIAL
(Injunctive Relief Sought)

Plaintiff, Fourstar Group USA, Inc. (“Fourstar”), sues Defendant, Kirkland’s, Inc.
(“Kirkland’s”), and alleges the following:

NATURE OF THE ACTION

1. This is an action for Defendant’s infringement of Fourstar’s federally-
registered copyright.

THE PARTIES

2. Plaintiff, Fourstar, is a Delaware corporation with a major office located in
Clearwater, Pinellas County, Florida.

3. Defendant, Kirkland’s, is a Tennessee corporation with its principal place
of business in Brentwood, Tennessee. Kirkland’s operates stores nationwide, including
stores in Clearwater, Pinellas County, Florida, and in Tampa, Hillsborough County,

Tampa, Hillsborough County, Florida.
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JURISDICTION AND VENUE

4, This is an action, pursuant to 17 U.S.C. 8501 et seq., seeking preliminary
and permanent injunctive relief, other equitable relief, recovery of Fourstar’s actual
damages and an award of Kirkland’s’ profits or, alternatively, statutory damages, and
recovery of the costs, expert fees, and attorneys’ fees Fourstar incurs resulting from
Kirkland’s® infringement of Fourstar’s rights granted under the Copyright Laws of the
United States.

5. This Court possesses subject matter jurisdiction over this case under 28
U.S.C. 881331 and 1338 because this is an action by Fourstar under the Copyright Laws
for Defendant’s infringement of Fourstar’s copyright.

6. This Court possesses personal jurisdiction over Kirkland’s under Florida’s
Long Arm Statute, § 48.193, Florida Statutes, and jurisdiction in this Court over
Kirkland’s comports with the requirements of due process. Kirkland’s has committed
intentionally tortious acts in Florida within the meaning of Florida’s Long Arm Statute
through the distribution of products in this judicial district that infringe Fourstar’s
federally protected copyright rights. This Court additionally has personal jurisdiction
over Kirkland’s because Kirkland’s operates retail stores within the State of Florida and
within the Middle District of Florida. Kirkland’s also advertises, markets, and offers for

sale products on its website, www.kirklands.com, which is accessible to residents of

Florida.
7. Venue properly lies in this judicial district under 28 U.S.C. §1391(b)(2)

because a substantial part of the events or omissions giving rise to the claims asserted
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herein occurred in this judicial district, and also properly lies under 28 U.S.C. §1400(a)
because this is a civil action arising under an act of Congress relating to copyrights and is
a district in which the Kirkland’s or its agents reside or may be found.

FACTS

8. Fourstar specializes in the creation, development, and sourcing of
products, including decorations, food and candy, general merchandise, and household
goods, for sale in retail mass merchandisers.

0. In connection with developing a new product line, Fourstar designed and
authored dancing flamingo artwork and sculptures titled “Solar Dancing Flamingo”
which artwork and sculptures were first published on April 27, 2012. (“Fourstar’s
Dancing Flamingo Artwork™).

10. On March 15, 2016, Fourstar obtained a Federal copyright, registration
number VA 2-000-594, for Fourstar’s Dancing Flamingo Artwork (“Fourstar’s Solar
Dancing Flamingo Copyright”). A true and accurate copy of the Certificate of
Registration and the copyright deposit for Fourstar’s Solar Dancing Flamingo Copyright,
containing photographs of Fourstar’s product embodying Fourstar’s Solar Dancing
Flamingo Copyright, is attached hereto as Composite Exhibit “A”.

11. Fourstar’s products bearing Fourstar’s Dancing Flamingo Artwork and
which are covered by the Fourstar Solar Dancing Flamingo Copyright are marked with a

copyright notice, “©2016 FSG” on the base of such products.
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12. Fourstar has retained the law firm of Fee & Jeffries, P.A. to vindicate its
rights against Kirkland’s and is obligated to pay its attorneys reasonable attorneys’ fees
for their services.

13.  All conditions precedent to the maintenance of this action have occurred,
been performed, or have been excused or waived.

COUNT | — FEDERAL COPYRIGHT INFRINGEMENT
(Fourstar’s Solar Dancing Flamingo Copyright)

14. Fourstar realleges and incorporates by reference the allegations in
paragraphs 1 through 13 above, as if set forth fully herein.

15. In May of 2017, Fourstar discovered that Kirkland’s was selling solar-
powered flamingo products that infringe Fourstar’s Solar Dancing Flamingo Copyright.

16. Kirkland’s marketed and sold products called “Rockin’ Solar Buddies”
which exactly copy Fourstar’s Dancing Flamingo Artwork (“Kirkland’s Infringing Solar
Flamingo Products”). Attached hereto as Composite Exhibit “B” are photographs of one
of Kirkland’s Infringing Solar Flamingo Products

17. Kirkland’s is copying, distributing, selling, offering for sale, and using
Kirkland’s Infringing Solar Flamingo Products, which are substantially similar to the
Fourstar Dancing Flamingo Artwork, without Fourstar’s consent, license, or other
permission.

18.  Kirkland’s’ copying, distributing, selling, offering for sale, and use of
Kirkland’s Infringing Solar Flamingo Products constitutes infringement of the Fourstar

Solar Dancing Flamingo Copyright in violation of 17 U.S.C. §501.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 8:17-cv-01205-JSM-TGW Document 1 Filed 05/22/17 Page 5 of 6 PagelD 5

19.  As a result of the infringement of the Fourstar Solar Dancing Flamingo
Copyright by Kirkland’s, Fourstar has suffered and continues to suffer damages, and is
entitled to all remedies provided by Chapter 5 of Title 17, United States Code.

20. Upon information and belief, Kirkland’s infringement of Fourstar’s
copyright will continue unless enjoined by this Court.

21. Fourstar has suffered irreparable injury and has been damaged by the
infringing activities of Kirkland’s and will continue to suffer damages and irreparable
injury unless such infringing actions are enjoined by this Court.

22. Fourstar has no adequate remedy at law to prevent the injuries caused by
the continuing infringement by Kirkland’s.

23. Given the clear infringement by Kirkland’s of Fourstar’s copyright,
Fourstar will likely prevail on the merits of this action.

24. The balance of the hardships and public interest require that Kirkland’s
immediately and permanently cease its infringing activities.

WHEREFORE, Fourstar respectfully request this Court to:

A. Enter judgment in Fourstar’s favor and against Defendant, Kirkland’s;
B. Award to Fourstar and against Kirkland’s:
1) Fourstar’s actual damages;

2) Kirkland’s’ profits from sales of Kirkland’s Infringing Products;
3) statutory damages, as an alternative to Fourstar’s actual damages

and Kirkland’s’ profits; and

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




