
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE 

ALMONDNET, INC. and INTENT IQ, LLC, 

and DATONICS LLC, 

Plaintiffs, 

v. 

LIVEINTENT, INC., 

Defendant. 

C.A. No. 24-00831-MN

JURY TRIAL DEMANDED 

OPENING BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 

Dated:  December 17, 2024 

Susan E. Morrison (No. 4690) 

Grayson P. Sundermeir (No. 6517) 

FISH & RICHARDSON P.C. 

222 Delaware Avenue, 17th Floor 

Wilmington, DE 19899-1114 

(302) 652-5070

morrison@fr.com

sundermeir@fr.com

Aamir A. Kazi 

(GA Bar No. 104235) 

1180 Peachtree Street, NE, 21st Floor 

Atlanta, GA  30309 

(404) 892-5005

kazi@fr.com

Attorneys for Defendant 

LIVEINTENT, INC. 

Case 1:24-cv-00831-MN     Document 17     Filed 12/17/24     Page 1 of 19 PageID #: 498

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


i 

TABLE OF CONTENTS 

I. INTRODUCTION ...............................................................................................................1 

II. NATURE AND STAGE OF THE PROCEEDINGS ..........................................................2 

III. SUMMARY OF ARGUMENT ...........................................................................................3 

IV. STATEMENT OF FACTS ..................................................................................................4 

A. AlmondNet Does Not Identify a Product it Alleges Satisfies the ’146 Patent 

Claims ......................................................................................................................5 

B. AlmondNet Relies on Third Parties to Satisfy the ’146 Patent Claims ...................5 

C. AlmondNet’s Infringement Allegations for the ’445 Patent Rely on Actions of 

Third Parties .............................................................................................................6 

1. AlmondNet Alleges LiveIntent’s Advertisers Satisfy Part of Step 1[a] ......6 

2. AlmondNet Alleges Oracle Performs Part of 1[b] .......................................8 

D. AlmondNet’s Pre-Suit Indirect Infringement Allegations For the ’398 Patent and 

Are Boilerplate .........................................................................................................8 

V. ARGUMENT .......................................................................................................................9 

A. Legal Standards ........................................................................................................9 

B. AlmondNet Failed to State a Claim of Infringement of the ’146 Patent Because It 

Does Not Identify a Specific Accused Product......................................................10 

C. AlmondNet Failed to State a Claim of Infringement of the ’146 or ’445 Patent 

Because It Refers to Actions of Third Parties ........................................................11 

D. AlmondNet’s Indirect Infringement Allegations Should be Dismissed ................12 

VI. CONCLUSION ..................................................................................................................14 

 

  

Case 1:24-cv-00831-MN     Document 17     Filed 12/17/24     Page 2 of 19 PageID #: 499

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

10x Genomics, Inc. v. Celsee, Inc., 

No. 19-0862-CFC-SRF, 2019 WL 5595666 (D. Del. Oct. 30, 2019) ................................10, 11 

Alarm.com, Inc. v. SecureNet Techs. LLC, 

345 F. Supp. 3d 544 (D. Del. 2018) .........................................................................................13 

Align Tech., Inc. v. 3Shape A/S, 

339 F. Supp. 3d 435 (D. Del. 2018) .........................................................................................10 

Arunachalam v. Apple, Inc., 

806 F. App’x 977 (Fed. Cir. 2020) ..........................................................................................11 

Ashcroft v. Iqbal, 

556 U.S. 662 (2009) .............................................................................................................9, 14 

Bell Atl. Corp. v. Twombly, 

550 U.S. 544 (2007) ...................................................................................................................9 

Bonutti Skeletal Innovations LLC v. Conformis, Inc., 

No. CV 12-1109-GMS, 2013 WL 6040377 (D. Del. Nov. 14, 2013) .....................................10 

Boston Sci. Corp. v. Nevro Corp., 

415 F. Supp. 3d 482 (D. Del. 2019) ...........................................................................................9 

CAP Co. v. McAfee, Inc., 

No. 14-5068-JD, 2015 WL 4734951 (N.D. Cal. Aug. 10, 2015) ............................................10 

Commil USA, LLC v. Cisco Sys., Inc., 

575 U.S. 632 (2015) ...........................................................................................................10, 13 

Cross Med. Prods., Inc. v. Medtronic Sofamor Danek, Inc., 

424 F.3d 1293 (Fed. Cir. 2005)................................................................................................10 

Global-Tech Appliances, Inc. v. SEB S.A., 

563 U.S. 754 (2011) .................................................................................................................10 

MONEC Holding AG v. Motorola Mobility, Inc., 

897 F. Supp. 2d 225 (D. Del. 2012) .........................................................................................13 

Shire ViroPharma Inc. v. CSL Behring LLC, 

No. 17-414-MSG, 2019 WL 3546692 (D. Del. Aug. 5, 2019) ................................................10 

Case 1:24-cv-00831-MN     Document 17     Filed 12/17/24     Page 3 of 19 PageID #: 500

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 

SIPCO, LLC v. Streetline, Inc., 

230 F. Supp. 3d 351 (D. Del. 2017) ...........................................................................................9 

ZapFraud, Inc. v. Barracuda Networks, Inc., 

528 F. Supp. 3d 247 (D. Del. 2021) .........................................................................................13 

Statutes 

35 U.S.C. § 271(b) .........................................................................................................................10 

 

Case 1:24-cv-00831-MN     Document 17     Filed 12/17/24     Page 4 of 19 PageID #: 501

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

I. INTRODUCTION 

AlmondNet’s Amended Complaint fails to fix the defects in its Original Complaint.  

AlmondNet originally asserted method claims from four patents against LiveIntent.  To satisfy 

its pleading requirement, AlmondNet was required to plead facts demonstrating LiveIntent 

performed all steps of the asserted claims.  Although AlmondNet’s allegations for each of the 

four patents lack merit, its allegations for two of the four (’146 and ’445 patents) were 

particularly deficient because they did not identify a specific LiveIntent accused product or actor.  

AlmondNet’s allegations in its Original Complaint for the ’146 patent identified third parties 

DV360, Media Math, The Trade Desk, Verizon Media, and Xandr as performing certain 

functionality.  And AlmondNet’s allegations for the ’445 patent referred to acts performed by 

“advertisers” and separate acts performed by Oracle.  In addition, AlmondNet’s broadly worded 

indirect infringement allegations did not disclose any viable theory.   

LiveIntent moved to dismiss AlmondNet’s claims of indirect infringement and direct 

infringement as to the ’146 and ’445 patents in the Original Complaint.  AlmondNet did not 

respond LiveIntent’s motion, but instead filed an Amended Complaint.  With respect to the ’146 

patent, AlmondNet did not change its allegations, and the Amended Complaint accused the same 

third-party functionality.  AlmondNet merely removed the express reference to DV360, Media 

Math, The Trade Desk, Verizon Media, and Xandr.  AlmondNet similarly modified its claim 

chart for the ’445 Patent so that it no longer expressly refers to actions by “advertisers,” but its 

infringement theory for that patent also did not change.  And AlmondNet continues to rely upon 

actions by “Oracle.”   

Finally, in an attempt to sustain a claim of indirect infringement, AlmondNet claims the 

filing of the Original Complaint establishes LiveIntent’s pre-suit knowledge of the Asserted 

Patents.  But the filing of the Original Complaint does not create knowledge where none existed 
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