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1 

I. INTRODUCTION  

AlmondNet’s Answering Brief (D.I. 23) recharacterizes its infringement allegations by 

arguing, contrary to the allegations in its First Amended Complaint, that multiple different accused 

Lotame products are in fact one product.  Its insistence that it identified a single infringing product, 

the Spherical Platform, is at odds with both the language of the First Amended Complaint, which 

defines the accused products as including Lotame’s Spherical Platform “without limitation,” and 

with the claim charts accompanying the First Amended Complaint, which cite to a scattershot 

combination of Lotame and non-Lotame products.  Additionally, AlmondNet’s assertion of 

apparatus claims in its original Complaint are fatal to its ability to recover past damages.  Finally, 

by dismissing its indirect infringement claims, AlmondNet is without an infringement theory for 

at least the ’445 Patent, and its allegations as to that patent should be dismissed for that reason as 

well.  

II. ARGUMENT 

A. AlmondNet’s Mixed-and-Matched Infringement Allegations Do Not Satisfy 
the Pleading Requirements  

1. AlmondNet Failed to Identify An Accused Instrumentality that Meets 
All Claim Limitations of the Asserted Patents  

AlmondNet now attempts to sweep a suite of software and products offered by Lotame into 

one accused instrumentality: Lotame’s Spherical Platform.  (D.I. 16 at ¶¶ 10–16.)  AlmondNet 

argues that its First Amended Complaint “expressly accused a single overall product: ‘Lotame’s 

Spherical Platform product and services.’”  (D.I. 23 at 9.)1  But the language of the First Amended 

Complaint and the accompanying claim charts belie AlmondNet’s arguments.   

 
1 This is an assertion notably absent from either of its Complaints, and inappropriate at this stage.  
See Com. of Pa. ex rel. Zimmerman v. PepsiCo, Inc., 836 F.2d 173, 181 (3d Cir. 1988) (“[I]t is 
axiomatic that the complaint may not be amended by the briefs in opposition to a motion to 
dismiss.”)   

Case 1:24-cv-00376-MN   Document 25   Filed 10/01/24   Page 5 of 13 PageID #: 598

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


