Case 1:24-cv-00376-MN Document 23 Filed 09/17/24 Page 1 of 14 PagelD #: 578

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ALMONDNET, INC., INTENT IQ, LLC, and
DATONICS LLC,
Plaintiffs, C.A. No. 24-cv-376-MN
V. JURY TRIAL DEMANDED
LOTAME SOLUTIONS, INC.,

Defendant.

ALMONDNET’S ANSWERING BRIEF IN OPPOSITION TO
LOTAME’S MOTION TO DISMISS

Dated: September 17, 2024 Brian E. Farnan (Bar No. 4089)
Michael J. Farnan (Bar No. 5165)
OF COUNSEL.: FARNAN LLP
919 North Market Street, 12th Floor
Reza Mirzaie Wilmington, DE 19801
Benjamin T. Wang (302) 777-0300
James A. Milkey bfarnan@farnsnlaw.com
Amy E. Hayden mfarnan@farnanlaw.com

James S. Tsuei

Daniel B. Kolko

Jason M. Wietholter

RUSS, AUGUST & KABAT

12424 Wilshire Boulevard, 12th Floor

Los Angeles, California 90025

Telephone: (310) 826-7474

rmirzaie@raklaw.com

bwang@raklaw.com

jmilkey@raklaw.com

ahayden@raklaw.com

jtsuei@raklaw.com

dkolko@raklaw.com Attorneys for Plaintiffs AlmondNet, Inc.,
jwietholter@raklaw.com Intent 10, LLC, and Datonics LLC

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:24-cv-00376-MN Document 23 Filed 09/17/24 Page 2 of 14 PagelD #: 579

TABLE OF CONTENTS

L. INTRODUCTION ..ottt sttt ettt bbbt ettt e b e e
II. NATURE AND STAGE OF PROCEEDINGS .......cccooiiiiiiiieieiiieneneeeeeeeteeereniesne e
II.  SUMMARY OF ARGUMENT .....ootiiiiiiiieterttte ettt
IV.  FACTUAL BACKGROUND .....cceootiiiiiiitirtentteentee ettt
V. LEGAL STANDARD . ..ottt
VL ARGUMENT ...ttt sttt ettt ettt 4
A. The Complaint Sufficiently Pleads Direct Infringement by Lotame.......................... 4
B. AlmondNet Is Entitled to Past Damages ..........cccecvevieeiienieeiieiecieecee e
C. Lotame’s Motion as to Indirect Infringement Is MOOt ...........coceevviriiniiiinicniiniennns
VII.  CONCLUSION. ..ottt sttt sttt ettt et sttt 9

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:24-cv-00376-MN Document 23 Filed 09/17/24 Page 3 of 14 PagelD #: 580

TABLE OF AUTHORITIES

Cases
Aatrix Software, Inc. v. Green Shades Software, Inc.,
882 F.3d 1121 (Fed. Cir. 2018) .ttt ettt ettt et e 9

Am. Med. Systems, Inc. v. Medical Engineering Corp.,
6 F.3d 1523 (Fed. Cir. 1993)....uiiiiiee ettt 8

Ashcroft v. Igbal,
556 U.S. 6602 (2009)....ueieueeieieieeieeeeeieeiesteesteetesteeaeetesseeseesaesseeseessesseesesssesseensesseesseensenseens 3,4

Bausch & Lomb Incorporated v. SBH Holdings LLC,
No. 20-1463-LPS, 2022 WL 856750 (D. Del. Mar. 23, 2022)......ccccccereremenerieieeeeenienreneenes 4

Bell Atl. Corp. v. Twombly,
550 ULS. 544 (2007) 1 eeueeetieeiie ettt ettt et ettt e st e et e st e et e e abe e bt e snbeebeesateenbeeenneenneas 3,4

Bot M8 LLC v. Sony Corp. of Am.,
4 F.4th 1342 (Fed. Cir. 2021) .eoiiiiieieieeeeeete ettt sttt 4

Connelly v. Lane Const. Corp.,
908 F.3d 780 (3d. Cir. 2016)..cueieeiieiieeiieeee ettt ettt ettt et a e eneeas 3,4

Corrigent Corp. v. Arista Networks, Inc.,
No. CV 22-497-RGA, 2023 WL 2351799 (D. Del. Mar. 3, 2023)...c..ccccocevereneeieiereicneneenes 9

Crown Packaging Tech. v. Rexam Beverage Can Co.,
498 F. Supp.2d 718 (D. Dl 2007) ..cueieuieiieieeiieie ettt sttt ettt ee e aesneenseeneens 8

Crown Packaging Tech., Inc. v. Rexam Beverage Can Co.,
559 F.3d 1308 (2009)....c ettt ettt sttt sttt 8,9

IP Commc’n Sols., LLC v. Viber Media (USA) Inc.,
C.A. No. 16-134-GMS, 2017 WL 1312942 (D. Del. Apr. 5, 2017) c.ceveeveeeieieeeiieeeennne 4,6,7

Nalco Co. v. Chem-Mod, LLC,
882 F.3d 1337 (Fed. Cir. 2018)...uuiiiiiiieiee ettt ettt et e e etre e e tae e e aae e e taeeeanaeesavaeees 4

Promos Technologies, Inc. v. Samsung Electronics Co.,
2018 WL 5630585 (D. Del. Oct 31, 2018) ...oeuieuieieieieeieeeeeiieieieieie et eneas 4

Robocast, Inc. v. Netflix, Inc.,
640 F. Supp. 3d 365 (D. Del. NOV. 14, 2022) ...ccuiiiiieiieieeieeeie ettt eeeas 5

Sapphire Crossing LLC v. Robinhood Markets, Inc.,
No. 18-1717-MN-CJB, 2021 WL 149023 (D. Del. Jan. 15, 2021) ..cccceveeirieieieieieiesieeeene 8

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:24-cv-00376-MN Document 23 Filed 09/17/24 Page 4 of 14 PagelD #: 581

Sprint Communications Company LP v. Charter Communications, Inc.,

No. 17-1734-RGA, 2021 WL 982732 (D. Del. Mar. 16, 2021) .....cccovevieecrienieeiieeieeieesee e 7
Rules
Fed R. Civ. P. 12(D)(0).eeeeeieeeiieiieeieeeie ettt ettt ettt eta e sabeesbeessaeensaeenseenneenens 3,5,7

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:24-cv-00376-MN Document 23 Filed 09/17/24 Page 5 of 14 PagelD #: 582

I INTRODUCTION

In its motion to dismiss, Defendant Lotame Solutions, Inc. (“Lotame”) asks the Court to
dismiss Plaintiffs AlmondNet, Inc., Intent 1Q, LLC, and Datonics LLC’s (collectively,
“AlmondNet”) claims for direct infringement, pre-suit damages, and indirect infringement. (D.I.
21.) But AlmondNet more than adequately pled allegations regarding infringement and pre-suit
damages in its complaint. Lotame’s criticisms rest on ignoring the complaint (as to infringement
and the accused products) or mischaracterizing the law (as to pre-suit damages). Lotame’s motion
lacks merit and should be denied.

II. NATURE AND STAGE OF PROCEEDINGS

On March 22, 2024, AlmondNet filed its complaint against Lotame, asserting infringement
of five patents: U.S. Patent Nos. 8,677,398 (“’398 Patent”), 8,589,210 (“’210 Patent”), 10,984,445
(‘445 Patent”), 8,775,249 (<249 Patent”), and 8,494,904 (“’904 Patent”) (collectively, “Asserted
Patents™). (D.I. 1.)

On June 6, 2024, Lotame filed a motion to dismiss. (D.I. 13.) On July 11, 2024, to address
any alleged ambiguities in its initial complaint, AlmondNet amended the complaint. (D.I. 16.) The
amended complaint contains detailed allegations regarding the accused products and services,
consistent with Lotame’s descriptions in its own website and public facing documents.

On August 20, 2024, Lotame filed this second motion to dismiss. (D.I. 21.)

III. SUMMARY OF ARGUMENT

1. As to direct infringement, AlmondNet fully complied with pleading requirements
by alleging that Lotame infringes all limitations of Asserted Patents by making, using, selling, or
offering to sell Lotame’s “Spherical Platform” product and services. According to Lotame’s own
website, “Lotame operates a platform (‘Spherical Platform’) that provides technology, services,

and tools to provide audience management, identity, and data monetization services (our
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