
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

 
AMERANTH, INC., 
 
   Plaintiff, 
 

v. 
 
OLO INC., 
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
C.A. No. 20-518-VAC 

 
 
 

DEFENDANT’S REPLY BRIEF IN SUPPORT OF ITS 
MOTION FOR RECOVERY OF ATTORNEYS’ FEES UNDER 35 U.S.C. § 285 

 
 
 
 
 
 
 
 
 
 
 
OF COUNSEL: 
 
Heidi L. Keefe 
Lowell D. Mead 
COOLEY LLP 
3175 Hanover Street 
Palo Alto, CA  94304-1130 
(650) 843 5000 
 

MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
Jack B. Blumenfeld (#1014) 
Karen Jacobs (#2881) 
Cameron P. Clark (#6647) 
1201 North Market Street 
P.O. Box 1347 
Wilmington, DE  19899 
(302) 658-9200 
jblumenfeld@morrisnichols.com 
kjacobs@morrisnichols.com 
cclark@morrisnichols.com 
 
Attorneys for Defendant 
Olo Inc.  

July 29, 2022 
 

Case 1:20-cv-00518-GBW   Document 41   Filed 07/29/22   Page 1 of 16 PageID #: 913

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS 
 

Page 

 i

 
I. INTRODUCTION ............................................................................................................. 1 

II. REPLY ARGUMENT ....................................................................................................... 1 

A. Ameranth Misstates the Law Governing § 285 Fees Awards. ............................... 1 

B. The Substantive Strength of Ameranth’s Position was Exceptionally Weak 
in View of Apple and Domino’s Pizza. ................................................................... 3 

C. None of Ameranth’s Arguments Negate the Exceptionality of This Case. ........... 5 

1. This was not a close case, regardless of any uncertainty in § 101 
law. ............................................................................................................. 5 

2. Ameranth’s submission of baseless expert opinions contradicting 
the patent only made this case more exceptional. ...................................... 6 

3. The USPTO patent examiner’s view is immaterial. .................................. 7 

4. Ameranth’s litigiousness supports a fees award for deterrence. ................ 8 

5. Appellate fees should be awarded. ............................................................. 9 

6. The Court may decide Ameranth’s liability for attorneys’ fees and 
direct the parties to confer on the amount. ............................................... 10 

III. CONCLUSION ................................................................................................................ 10 

 
  

Case 1:20-cv-00518-GBW   Document 41   Filed 07/29/22   Page 2 of 16 PageID #: 914

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 2

TABLE OF AUTHORITIES 

Cases 

Aatrix Software, Inc. v. Green Shades Software, Inc., 
890 F.3d 1354 (Fed. Cir. 2018)..................................................................................................4 

Ameranth, Inc. v. Domino’s Pizza, Inc., 
No. 12-cv-0733 DMS (WVG), 2021 WL 409725 (S.D. Cal. Feb. 5, 2021) ..............................8 

Ameranth, Inc. v. Domino’s Pizza, LLC, 
792 F. App’x 780 (Fed. Cir. 2019) .................................................................................. passim 

Apple, Inc. v. Ameranth, Inc., 
842 F.3d 1229 (Fed. Cir. 2016)........................................................................................ passim 

Belcher Pharms., LLC v. Hospira, Inc., 
C.A. No. 17-775-LPS, 2022 WL 606075 (D. Del. Feb. 3, 2022) ............................................10 

Callwave Commc’ns LLC v. AT&T Mobility, LLC, 
No. 12–1701–RGA, 2014 WL 5363741 (D. Del. Jan. 28, 2014) ..............................................8 

Checkpoint Sys., Inc. v. All-Tag Sec. S.A., 
858 F.3d 1371 (Fed. Cir. 2017)..................................................................................................2 

Elec. Commc’n Techs., LLC v. ShoppersChoice.com, LLC, 
958 F.3d 1178 (Fed. Cir. 2020)..................................................................................................7 

Elec. Commc’n Techs., LLC v. ShoppersChoice.com, LLC, 
963 F.3d 1371 (Fed. Cir. 2020)..............................................................................................5, 8 

Elec. Commc’n Techs., LLC v. ShoppersChoice.com, LLC, 
No. 16-CV-81677-MARRA, 2020 WL 9440337 (S.D. Fla. Oct. 30, 2020)..........................5, 8 

Finnavations LLC v. Payoneer, Inc., 
No. 1:18-cv-00444-RGA, 2019 WL 1236358 (D. Del. Mar. 18, 2019) ................................6, 7 

Glasswall Sols. Ltd. v. Clearswift Ltd., 
754 F. App’x 996 (Fed. Cir. 2018) ............................................................................................7 

Inventor Holdings, LLC v. Bed Bath & Beyond, Inc., 
876 F.3d 1372 (Fed. Cir. 2017)......................................................................................2, 5, 6, 9 

Kindred Studio Illustration & Design, LLC v. Elec. Commc’n Tech., LLC, 
No. 2:18-CV-07661 (GJS), 2019 WL 3064112 (C.D. Cal. May 23, 2019) ...........................5, 8 

Move, Inc. v. Real Estate Alliance Ltd., 
721 F. App’x 950 (Fed. Cir. 2018) ............................................................................................7 

Case 1:20-cv-00518-GBW   Document 41   Filed 07/29/22   Page 3 of 16 PageID #: 915

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 3

Octane Fitness, LLC v. ICON Health & Fitness, Inc., 
572 U.S. 545 (2014) ......................................................................................................... passim 

Proxyconn Inc. v. Microsoft Corp., 
No. SACV 11–1681 DOC (ANx), 2012 WL 1835680 (C.D. Cal. May 16, 
2012) ..........................................................................................................................................9 

Secured Mail Sols. LLC v. Universal Wilde, Inc., 
873 F.3d 905 (Fed. Cir. 2017)....................................................................................................7 

Statutes 

35 U.S.C. § 285 ...................................................................................................................... passim 

Other Authorities 

Fed. R. Civ. P. 54(d)(2)(C) ............................................................................................................10 

 

Case 1:20-cv-00518-GBW   Document 41   Filed 07/29/22   Page 4 of 16 PageID #: 916

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 1

I. INTRODUCTION 

Ameranth’s opposition (D.I. 40, “Opp.”) does not meaningfully dispute the key reason why 

this case stands out from others: the Federal Circuit’s reasoning in Apple and Domino’s Pizza 

clearly doomed the related ’651 patent, whose specification shares the same dispositive admissions 

as the four related patents held invalid in Apple and Domino’s Pizza. No new content in the related 

’651 patent meaningfully distinguished the Federal Circuit’s on-point rulings. This is a highly 

unusual case where the Federal Circuit had already spoken not just once, but twice, with two 

different panels unanimously explaining why claims like these are invalid under § 101 and Alice. 

Any reasonable patent litigant would have accepted the Federal Circuit’s rulings and appreciated 

that the related ’651 patent suffered from the same incurable § 101 defect as the related patents.  

Ameranth now points to its submission of paid expert opinions, but that submission only 

made this case more exceptional because, as the Court noted, those opinions contradicted the 

patent itself in “many material respects.” D.I. 29 at 14-16. The declaration from Ameranth’s 

principal, Mr. McNally, also changes nothing about the extraordinary lack of merit in this case.   

All that remains is to award fees under § 285 for this exceptional case, both to compensate 

Olo for having to incur substantial attorneys’ fees in defending this meritless case through appeal 

(despite Olo’s repeated warnings to Ameranth that it would seek fees) and to deter Ameranth and 

similarly-situated plaintiffs from pursuing baseless litigation in the future.  

II. REPLY ARGUMENT 

A. Ameranth Misstates the Law Governing § 285 Fees Awards. 

Ameranth mischaracterizes the law when it argues that its alleged subjective “good faith” 

shields it from liability. Opp. at 6-7. As the Supreme Court held in Octane Fitness, an exceptional 

case under § 285 is “simply one that stands out from others with respect to the substantive strength 

of a party’s litigating position (considering both the governing law and the facts of the case) or the 

Case 1:20-cv-00518-GBW   Document 41   Filed 07/29/22   Page 5 of 16 PageID #: 917

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


