
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE 

 

MIDWEST ENERGY EMISSIONS CORP. 

and MES INC., 

 

   Plaintiffs, 

 

  v. 

 

ARTHUR J. GALLAGHER & CO., et al., 

 

   Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

C.A. No. 19-1334 (CJB) 

 

 

 

 

 

PLAINTIFFS’ MOTION FOR CURATIVE INSTRUCTION BASED ON DEFENDANTS’ 

IMPROPER ARGUMENTS MADE TO THE JURY CONCERNING INDIRECT 

INFRINGEMENT 

 Plaintiffs would like to try this case cleanly and for both sides to play by the rules as set 

forth in the relevant legal tests and this Court’s orders. On the other hand, counsel for Defendants 

presented highly prejudicial evidence during his opening statement that this Court has already 

deemed irrelevant to the proper legal test for contributory infringement.  Counsel for Defendants 

then urged the jury to apply a legally erroneous test for contributory infringement using this 

prejudicial and irrelevant evidence. 

 There can be no excuse for this in view of the parties’ very recent pre-trial arguments and 

the Court’s very recent pre-trial rulings on this precise issue.  At the pre-trial hearing ME2C 

expressed concern that Defendants may mislead and confuse the jury by introducing legally 

improper evidence of irrelevant refined coal—e.g., refined coal burned prior to the issuance of the 

patents-in-suit, or refined coal burned at plants which do not use activated carbon—to fit inside a 

legally wrong framework for analyzing “substantial non-infringing uses” under 35 U.S.C. § 

271(c).  The parties submitted their competing proposals on this issue.  See D.I. 674.  (“The 

different proposals reflect one substantive dispute between the parties: what is the scope of the 
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refined coal the jury must evaluate for contributory infringement? ME2C’s position is that it is the 

specific accused refined coal at issue in this case [i.e., “the refined coal supplied to that power 

plant”]. In contrast, Defendants that it is all refined coal—even coal prepared for non-accused 

power plants that burn different ranks and categories of coal and refined coal sold before the 

patents issued.”).  ME2C asked that this issue be resolved pre-trial to ensure no juror confusion 

and prejudice.  Id.  The Court agreed, and did in fact resolve the issue—in favor of ME2C.  See 

D.I. 679 (“[T]he Court agrees with Plaintiffs that in assessing contributory infringement in this 

case, the proper focus is on ‘whether the accused refined coal, as it was sold and delivered by 

Defendants to their power plant customers, could practically be used for purposes other than 

infringement.”) (emphasis added).   

Counsel for CERT ignored the Court’s order in its opening statement.  This was not an 

inadvertent argument or an isolated issue.  This entailed repeated presentation of both visual and 

verbal argument that lasted nearly ninety minutes.  For example, Defendants presented the 

following slide and data that calculated the refined coal that this Court already rejected as 

inapplicable to the proper legal inquiry under 35 U.S.C. 271(c): 
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Counsel for Defendants then presented numerous, repeated arguments with reference to this 

material—calling upon the jury to use this evidence in applying the already-rejected legally 

erroneous contributory infringement framework. For example: 

Argument that refined coal sold prior to the patent issuance 

was a substantial non-infringing use: 

 

 

See 2/26/2024 Trial Tr. (Rough) at 182:1-6. 

 

See 2/26/2024 Trial Tr. (Rough) at 199:10-24. 
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See 2/26/2024 Trial Tr. (Rough) at 175:10-15. 

Argument that refined coal sold to plants who don’t use activated  

carbon was a substantial non-infringing use: 

 

 

See 2/26/2024 Trial Tr. (Rough) at 200:8-12. 

 

See 2/26/2024 Trial Tr. (Rough) at 200:12-17. 
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See 2/26/2024 Trial Tr. (Rough) at 219:12-17. 

 

 
 

See 2/26/2024 Trial Tr. (Rough) at 206:20-207:2. 

The Court had already clarified what is the “material part of the invention” referenced in 

Section 271(c) that is at issue in this case.  See D.I. 679.  That clarification excluded from 

consideration the very materials that Defendants presented to the jury in its opening statements.  

By presenting this improper evidence and inviting the jury to apply the wrong legal test for 

contributory infringement, Defendants have now created a substantial risk of juror confusion as 

well as imposed severe prejudice on ME2C.  The appropriate response is for the Court to issue a 

curative instruction to the jury to ensure Defendants do not take this infringement case further off 

the rails. 
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