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The Court was correct to deny the request in Rapid7’s letter brief in the first instance, and

Rapid7’s Motion for Reargument (“Motion”) should be denied. There are genuine factual disputes

between the parties, which were laid out in Finjan’s letter brief and are elaborated upon here, that

preclude summary judgment on infringement in this matter. Rapid7’s Motion for Reargument

misstates the record before the Court, obfuscates the issues on infringement, and fails to articulate

a reason for reargument that falls within those permitted by the Local Rules. Moreover, Rapid7’s

motion is, at its heart, a disagreement with the Court’s letter briefing procedure generally. It

attempts to undermine that procedure by pointing to different matters involving Finjan, which

involved different patents and different accused products, and which have no bearing on

infringement here. For these reasons, the reasons articulated in Finjan’s letter brief (D.I. 196), and

below, Finjan respectfully requests that Rapid7’s Motion be denied.

I. NATURE AND STAGE OF THE PROCEEDINGS

Pursuant to the Court’s scheduling order, the parties each filed letter briefs seeking

permission to move for summary judgment on October 2, 2020, and each party filed responsive

letter briefs on those issues on October 9, 2020. (D.I. 191, 192, 196, 197.) The Court denied both

parties’ requests in an oral order issued on October 13, 2020. (D.I. 198.) On Tuesday, October

27, 2020, Rapid7 filed a motion for reargument of the Court’s October 13 order pursuant to D.

Del. L.R. 7.1.5. (D.I. 209.) On October 29, 2020, the Court issued an oral order, ordering Finjan

to respond to Rapid7’s Motion, and in particular, to respond to specific portions of that Motion,

by October 30, 2020. (D.I. 210.)

II. ARGUMENT

Rapid7’s Motion for Reargument should be denied. As laid out in Finjan’s Letter Brief

(D.I. 196), there are genuine factual disputes between the parties regarding infringement that

preclude summary judgment. Finjan’s experts’ opinions are neither “unsupported” nor
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“conclusory,” but instead present a detailed analysis ofinfringement. The genuine factual disputes

between Finjan’s experts and Rapid7’s experts must be presented to a jury for resolution. In the

sections that follow, Finjan specifically addresses the particular portions of Rapid7’s Motion that

were identified by the Court.

A. Finjan’s Citation of Expert Opinions Regarding the ’289 Patent Was

Exemplary, and There Are Significant Factual Disputes Between the Parties

Rapid7’s arguments regarding the ’289 Patent (Section III.B) obfuscate the factual disputes

between the parties by pointing to an erroneous citation made by both Finjan and Rapid7. In its

response to the arguments made by Rapid7 in its opening brief, Finjan cited Dr. Mitzenmacher’s

opening report, and specifically to paragraphs 588, 589, and 552 in a “see, e.g.” citation. (D.I. 196

at 5.) While Rapid7 is correct that one of these paragraphs—paragraph 552—was struck by the

Special Master’s Order (see D1. 190 at 5-8), Rapid7 omits that it too cited to that same paragraph,

first, in its opening letter brief. (See D.I. 191 at 5 (“Finjan alleges that the claimed “input modifier”

is the Nexpose Scan engine and AppSpider scan engine. Ex. H, Mitz. Rep. 1“] 531, 552.”).) This

was a mutual mistake, commenced by Rapid7. Finjan apologizes to the Court for exacerbating the

mistake, but it plainly gives Rapid7 no basis for reargument. As discussed further below, the

evidentiary record—including the other paragraphs of Dr. Mitzenmacher’s report Finjan cited—

amply demonstrates a factual dispute about whether Rapid7 infringes the ’289 patent, without

reference to that one specific paragraph in that single “See, e.g. ” cite.

The remainder of Rapid7’s argument about the ’289 patent, all of which is made below a

heading regarding Finjan’s citation to the stricken portion of Dr. Mitzenmacher’s report (Section

III.D.2), concerns evidence that was not stricken. Instead, it relates to a factual dispute between

the parties over whether the claimed “substitute function” is satisfied by—

—.An examination of the record here shows there is a

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


