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I NATURE AND STAGE OF THE PROCEEDINGS

This is a patent case. Plaintiff Finjan LLC accuses Defendants Rapid7, Inc. and Rapid7
LLC (together, “Rapid7”) of infringing seven Finjan patents. Discovery closed on
September 24, 2020, and the Court has scheduled a 6-day jury trial to begin on February 22,
2021.

II. SUMMARY OF ARGUMENT

1. In expert reports, Rapid7’s three technical experts (Dr. Almeroth, Dr. McDaniel,
and Dr. Jha) submitted opinions that the asserted patent claims are unsupported by sufficient
written description. If proved, insufficient written description is grounds for invalidity under
35U.S.C. § 112, 9 1. The Rapid7 experts’ opinions on this issue, however, are based on
alternative claim constructions that the Rapid7 experts purported to derive from Finjan’s
infringement allegations. Rapid7’s experts do not view the alternative claim constructions as
correct, so they use different constructions to defend against the infringement allegations. In
Finjan’s view, such opinions are inadmissible due to their reliance on alternative claim
constructions not endorsed by the Court, on for at least two reasons.

2. First, the opinions are inadmissible under Rule 702 and Daubert because they
apply an improper and fundamentally unreliable methodology. The law surrounding the written
description requirement is clear: written description review requires comparison of the claims, as
construed by the court, with the specification. There is no provision for assessing written
description based on alternative claim constructions, and particularly no provision for using
claim constructions derived from infringement allegations rather than from traditional claim
construction evidence (i.e., the specification, the prosecution history). The written description
requirement is measured against the properly construed claims to specification—not the accused

products or alternative claim constructions. Because the Rapid7 experts’ opinions are based on a
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