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I NATURE AND STAGE OF THE PROCEEDINGS

This is a patent case. Plaintiff Finjan LLC accuses Defendants Rapid7, Inc. and Rapid7
LLC with infringing seven Finjan patents. Discovery in this case closed on September 24, 2020,
and the Court has scheduled a 6-day jury trial to begin on February 22, 2021.

II. SUMMARY OF ARGUMENT

1. Rapid7’s expert Dr. Stephen Becker engages in a damages analysis that is based
on unreliable data and speculation, and therefore he should not be permitted to offer testimony

on it at trial. After discussing twenty-two licenses between Finjan and various third parties, -

Dr. Becker arbitrarily selects only eight
for his continued analysis. Dr. Becker makes that selection even though he acknowledged that
licenses he excluded from his analysis had similar characteristics to those he included.

2. Dr. Becker then compounds that error by engaging in speculation regarding an

“effective” royalty rate in the eight licenses he selects. _

- And Dr. Becker is forced to make further assumptions and calculations based on.

_, leading to an unreliable and speculative revenue base, and

thus an unreliable and speculative “effective” royalty rate. Dr. Becker’s analysis is therefore
improper under Federal Rule of Evidence 702 and Daubert v. Merrell Dow Pharm., Inc., 509

U.S. 579 (1993), and should be excluded.
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III. STATEMENT OF FACTS

On July 31, 2020, Rapid7’s counsel served Finjan with the Expert Report of Stephen L.
Becker, Ph.D., on Behalf of Defendants. In that report, Dr. Becker purports to calculate the
damages owed to Finjan by Rapid7 in this case for Rapid7’s infringement of the seven patents-
in-suit. Dr. Becker’s analysis, however, excludes over a dozen comparable license agreements in
his calculation of an appropriate royalty rate for this matter. Exacerbating that error, for the eight
license agreements he does rely upon, Dr. Becker uses unreliable and unconfirmed data to
calculate “effective” royalty rates for those licenses. It is those selective, unreliable, “effective”
royalty rates that Dr. Becker uses to calculate the damages Rapid7 should pay here.

A. Dr. Becker’s Arbitrary Exclusion of Comparable Licenses

Dr. Becker begins his analysis by describing the details of twenty-two Finjan licenses,

each of which license the patents-in-suit or related patents. (See Exh. G' at 18 (‘-

-]
_ id. at 99 120-287.) Those licenses contain a wide variety of terms, and Dr.
Becker discusses each of them in his report. (/d. at 99 120-287.) Among other things, and as Dr.
Becker explains in his report, _
I (. scc oo ic. 4201 [
-]

-).) At the end of that extensive discussion, Dr. Becker concludes that the twenty-two

Finjan licenses he discusses are relevant evidence to the discussion of the hypothetical

——

! Exhibits cited herein are attached to the Declaration of Susan E. Morrison in Support of Finjan
LLC’s Motions to Preclude Trial Testimony, filed contemporaneously herewith.
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