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REALTIME'SMOTION TO AMEND—ITSFIRST ADDRESSING PATENT
ELIGIBILITY—ISBOTH PROCEDURALLY AND SUBSTANTIVELY PROPER

A. TherelsNo Procedural Basisto Ignore or Discount Realtime's Amended
Complaint

In their effort to have this Court avoid or ignore the substance of Realtime’ s factual
alegationsin its Amended Complaint. Defendant presents three arguments for why Realtime’s
Amendment is procedurally improper. None have merit.

Defendant’ s contention of supposed “undue delay” suffersfatal flaws. While conceding
that “delay alone” isinsufficient under the law, Defendant points to virtually nothing else and
boldly asks this Court to find “undue delay” D.I. 53 at 4-5. But the Third Circuit has made clear
that the “undue delay” exception to the liberal amendment rule applies when the delay is
inexplicable and so excessive that it resulted in amotion to amend being filed after a“final or
appealable order.” Mullinv. Balicki, 875 F.3d 140, 150, n. 17 (3rd Cir. 2017). The R&R is not
final nor appealable. Therefore, Defendant’ s legal argument for “undue delay” has no merit.

Finding zero support in the law, Defendant casts aspersions, suggesting that Realtime
strategically chose to withhold it factual allegations. D.1. 53 at 4-5. But Defendant provides no
real factual support for this baseless accusation. And none can exist here. Defendants cannot
point to any meaningful change in circumstances or leverage of any sort between some “delay”
and “undue delay”—particularly where not even a single meaningful event has taken placein
this case since the R& R was issued. And in any event, Defendant has no answer for the fact that
the Federal Circuit has even reversed a district court opinion denying amotion for leaveto file“a
second amendment” on the patent eligibility issue. Aatrix Software v. Green Shades Software,

882 F.3d 1121, 1125 (Fed. Cir. 2018).
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Moreover, any contention of “undue prejudice” also fails, in light of the law and facts.
The Third Circuit is clear that “[i]n order to show undue prejudice, the party opposing a motion
to amend bears the burden of showing that it will be ‘unfairly disadvantaged or deprived of the
opportunity to present facts of evidence' unless leave to amend isdenied.” E.g., Bechtel v.
Robinson, 886 F.2d 644, 652 (3rd Cir. 1989). In deciding theissue, district courts should focus
on whether allowing an amendment would result in additional discovery, cost, and preparation in
order to defend against new facts or new legal theories. Id. Defendant’s meritless position does
not even try to address this standard, let alone meet its burden on it. Indeed, Defendant’s own
cases are consistent on this point and work against Defendant’ s position. In Delaware Display
Grp LLC v. Lenovo Grp., Ltd., he court held that Rule 15’ s liberal amendment standard provides
that a court should “freely give leave [to amend] when justice so requires.” No. 13-2108-RG,
2016 WL 720977 at *7-9 (D. Del. Feb. 23, 2016) When deciding whether there has been undue
prejudice or delay, that issue, courts look to factors including “whether allowing an amendment
would result in additional discovery, costs, and preparation to defend against new facts or new
theories.” 1d. And when applying thistest to the facts at issue in that case, which were far more
favorable to the defendant opposing the motion to amend, the court in Delaware Display rejected
the same arguments made by Defendant here.

Beyond the law, Defendant’ s argument hereis circular is wholly unsupported by the
factual record. Defendant claims it has suffered undue prejudice merely because Realtimeis
asking for a“do-over.” D.I. 53 at 5. But thereis no plausible support for this contention.
Moreover, the legal standard for “undue prejudice” must only focus on actua “prejudice” after

the original motion to dismiss. This case has only thus far dealt with Defendant’ s own pleading

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




