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REALTIME'SMOTION TO AMEND—ITSFIRST ADDRESSING PATENT
ELIGIBILITY—ISBOTH PROCEDURALLY AND SUBSTANTIVELY PROPER

A. TherelsNo Procedural Basisto Ignore or Discount Realtime's Amended
Complaint

In their effort to have this Court avoid or ignore the substance of Realtime’ s factual
alegationsin its Amended Complaint. Defendant presents three arguments for why Realtime’s

Amendment is procedurally improper. None have merit.

1. Defendants Own CasesMake Clear TherelsNo “Waiver”
Here.

Relying on Sncavage v. Barnhart, Defendant first argues that Realtime “waived its
opportunity to seek further amendment” by supposedly not raising this issue within the period of
time it had to object to the Magistrate' sR&R. (D.I. 46, at 3.) But Sncavage is inapposite—and
neither Sncavage nor the cropped quotes Defendant pulls out from it support their sweeping and
flawed position. If anything, even Sncavage compels this Court to reject Defendant’ s argument.

Defendant’ s own cherrypicked quote from Sncavage merely states that “[t]he failure of a
party to object to legal conclusions may result in the lost of the right to de novo review in the
District Court.” 1d. (emphasis added). But the “conclusion” in the R& R was not a“legal” one
and also did not address the current request to amend to include Realtime’ s additional factual
allegations concerning patent eligibility, Realtime’ s first amendment on that issue. Thus,
Defendant’ s quote from Sincavage is inapplicable.

Regardless, even if Sncavage were much more factually similar to the case and issue
before this Court now, it does not support Defendant’ s sweeping “waiver” rule. Even focusing
on Defendant’ s cropped quote, it merely states that the failure to object “may” result in the loss

of “de novo” review, which does not get Defendant anywhere close to the novel “waiver” ruleit
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proposes. In fact, in expressly regjecting the “waiver” argument before it, the court in Sncavage
held that “whether or not objections are made to the magistrate's report, the district court * may
accept, reject, or modify, in whole or in part, the findings or recommendations made by the
magistrate.’” 171 F.3d F. App’x 924, 925 (3rd Cir. 2006). While this alone contradicts
Defendant’ s sweeping “waiver” argument, the Third Circuit went even further—and outright
stated that, even without any objections, it is “the better practiceisfor the district judge to afford
some level of review to dispositive legal issues raised by the report” because “[t]authority—and
the responsibility—to make an informed, final determination ... remains with the judge.” Id.
(citing Mathews v. Weber, 423 U.S. 261, 271 (1976). Thus, if anything, even if Sncavage were
applicable, it compels areview of the magistrate judge’ s reversible error in recommending that

Defendant’ s motion be granted with prejudice.

2. Defendant’s“ Undue Delay” Argument Has No L egal or
Factual Support.

Defendant’ s next contention of supposed “undue delay” suffers from similar fatal flaws.
While conceding that “delay aone” isinsufficient under the law, Defendant pointsto virtually
nothing else and boldly asks this Court to find “undue delay” because “[i]n this Circuit, delay
‘become]s| undue when a movant has had previous opportunities to amend acomplaint.” (D.I.
46 at 4 (citing Cureton v. NCAA, 252 F.3d 267, 273 (3rd Cir. 2001)).)

Even acursory review of Defendant’ s cited authority reveals the lengthsto whichiit is
going to stretch the law to try to have this Court improperly ignore Realtime's meaningful and
detailed factual alegations. Indeed, right after the quote that Defendant’ s use from Cureton, the
Third Circuit made clear that the “undue delay” exception to the liberal amendment rules that
control Realtime's motion are narrow—and have only been applied in cases involving multiple

amendments on the same issue, over years of substantive litigation. 252 F.3d at 273 (citing cases

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




