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I. INTRODUCTION 

Magistrate Judge Fallon issued a detailed Report and Recommendation (“R&R,” D. I. 41)1 

wherein she recommends dismissal of Realtime’s allegations against Haivision regarding the five 

“Fallon Patents.”2 The R&R found that “the Fallon [P]atents are directed to the abstract idea of 

encoding and decoding data, and the digital compression of data.” (D.I. 41 at 9.) As explained 

below, Magistrate Judge Fallon’s findings are sound and Realtime’s Objections to the R&R (D.I. 

42) should be overruled.  

II. ARGUMENT 

a. Realtime fails to Comply with the Court’s Standing Order 

The Court’s Standing Order requires that all objections “must include…a written statement 

either certifying that the objections do not raise new legal/factual arguments, or identifying the 

new arguments and describing the good cause for failing to previously raise the new legal/factual 

arguments before the Magistrate Judge.”  (Standing Order at ¶5 (emphasis in original).)  Realtime’s 

Objection does neither. Arguments raised for the first time are deemed waived.  Bukovinsky v. 

Pennsylvania, 455 F. App'x 163, 166 (3d Cir. 2011); U.S. Bank Nat'l Ass'n v. Nat'l Collegiate 

Student Loan Tr. 2003-1, No. 1:16CV341, 2018 WL 4462369, at *12 (D. Del. Sep. 17, 2018). 

Realtime has failed to provide any statement, let alone provide a Certification, that no new 

issues have been raised. Nor can it -- as Realtime has raised at least three new issues not previously 

                                                 
1 Magistrate Judge Fallon also issued an R&R in the co-pending case against Netflix, where she 

similarly recommended a finding that four of the five Fallon Patents (the only ones asserted in that 

case) were also invalid under §101. (Realtime v. Netflix, 1-17-cv-01692, D.I. 48.)  Despite the 

Court issuing two different R&Rs, Realtime filed a single Objection. (Compare, D.I. 41 and D.I. 

49 in the Netflix case.) The arguments made by Netflix in response to Realtime’s Objection equally 

apply here. Haivision does not intend to unnecessarily reiterate all of those arguments and provides 

this Answer given the differing R&Rs.   
2 The five Fallon Patents asserted against Haivision are U.S. Patent Nos. 7,386,046 (“the ’046 

patent”), 8,934,535 (“the ’535 patent”), 8,929,442 (“the ’442 patent”), 9,762,907 (“the ’907 

patent”) and 9,769,477 (“the ’477 patent”).  

Case 1:17-cv-01520-CFC-SRF   Document 43   Filed 01/09/19   Page 5 of 15 PageID #: 2217

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


