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abide by the parties’ October 2019 agreement to produce marketing documents in phases, and

has nearly completed that production.

Similarly, L’Oréal USA has produced financial records for every accused product, as

well as for products launched in 2019, showing that that they are improperly accused. L’Oréal

USA has explained several times to Plaintiffs that its financial databases for certain divisions do

not include data earlier than 2013, which affects, at most, five accused products. L’Oréal USA is

working to obtain the 2011 and 2012 data for those five products, to the extent those products

were even sold during that time period.

There can be no dispute that L’Oréal USA has been diligent in its document production

efforts. However, as detailed more fully in L’Oréal USA’s letter brief (see D.I. 87), L’Oréal

USA has been hampered in its efforts by Plaintiffs’ refusal to work with L’Oréal USA to

streamline the case. For instance, L’Oréal USA has identified 32 products that never should

have been added as accused products. Even now, after L’Oréal USA produced records showing

that certain products were improperly accused, Plaintiffs continue to demand discovery on those

products, requiring L’Oréal USA to expend time and resources addressing Plaintiffs’ complaints.

For instance, at least nine of the products identified in Plaintiffs’ Exhibit A were launched in

2019, after the asserted patents expired. (See Ex. A.) At least one other product is a duplicate, as

Plaintiffs themselves acknowledged in an email dated January 23, 2020. (See D.I. 87, Ex. G at

12.) Eight other products do not belong to any L’Oréal USA brand, which L’Oréal USA

explained to Plaintiffs during discovery. Moreover, with respect to at least 11 other products on

Plaintiffs’ list, L’Oréal USA has indeed produced the requested documents for those products.

(See Ex. A.) In sum, out of the 145 properly accused products in this case, L’Oréal USA has

produced financial records for all of them. L’Oréal USA has also produced marketing records

for 137 products and technical documents for 126 products. While L’Oréal USA has repeatedly

asked Plaintiffs to update their accused product list so that the parties can be on the same page

with respect to discovery, Plaintiffs refuse to do so. (See D.I. 87, Ex. G at 2.) As for the

outstanding documents that L’Oréal USA has been unable to locate, L’Oréal USA is attempting

to obtain those documents from other sources, including France and Canada.

In sum, L’Oréal USA has met its obligations under the Scheduling Order, it has not

refused to produce responsive documents, and there is nothing for this Court to compel.

by the very email they rely upon. (D.I. 88 at 3.) As explained above, L’Oréal USA entered into

a separate agreement regarding the phased production of marketing documents, which included

carton artwork. That L’Oréal USA referenced some of the marketing materials it had produced

as of December 20, 2019 in its email identifying documents responsive to Paragraph 6 does not

nullify the parties’ agreement. Indeed, L’Oréal USA made clear in that very email that “[a]s we

previously discussed during one of our meet and confers in October, L’Oréal USA is

phasing its production of marketing materials in light of the large number of accused

products in this case. Thus, we reserve the right to supplement the above productions in due

course.” (D.I. 88, Ex. C (emphasis added).) Plaintiffs never responded or otherwise complained

about the phased production, until now.
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/s/ Frederick L. Cottrell, III 
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