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x**  PROCEEDI NGS ***

DEPUTY CLERK: Al rise.

THE COURT: Al right. Please be seated,
everyone.

So this is the tine set for oral argunent in
Accel erati on Bay versus Take-Two, Civil Action Nunber
16- 455.

M. Rovner, good norning. Wo have you got with
you?

MR. ROVNER: Good norning, Your Honor. Phi
Rovner from Potter Anderson for plaintiff, Acceleration Bay.
And with ne from Kraner Levin, M. Paul Andre, Aaron
Frankel , and Marcus Col ucci .

THE COURT: All right. Good norning to you all.
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And M. Kraftschik. ©On, M. Blunenfeld.

Sorry, M. Kraftschik put his name down in a
different ink, so | figured he was the nan.

MR, BLUMENFELD: No, | actually put it down for
hi m because he wasn't signed up, but here we go.

THE COURT: Well, no good deed goes unpuni shed.
Who have you got with you?

MR, BLUMENFELD: Good norni ng, Your Honor.
Davi d Enzm nger and M ke Tomasul o from Wnston & Strawn.
And behind ne, Lew s Canpbell, Paul Harold also from
Wnston & Strawn. And M. Kraftschik, you already
recogni zed, and Linda Zabriskie who is in-house at Take- Two.

THE COURT: (Okay. Good norning to all of you.

Al right. So before we get started here, |
just wanted to check and nmake sure that what | gathered from
the briefing is correct which is because of sone prior order
of mne, the '634 patent is not at issue; right?

MR ENZM NGER:  Correct.

MR FRANKEL: That's correct.

THE COURT: And we're still only dealing with
direct infringenent; right?

MR FRANKEL: Correct, Your Honor.

THE COURT: Ckay. So it wasn't apparent to ne,
maybe by |i ke the cl ose of business tonorrow, could the

plaintiff just submt a letter that states what all the
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presently asserted clainms fromthe five patents are and al so
all the limtations that we're going to tal k about today in
whi ch you have a DOE argunment in addition or maybe in place
of literal infringenent?

Do you think you can do that by the cl ose of
busi ness t onorrow?

MR FRANKEL: W'l do that, Your Honor.

THE COURT: (Okay. Thank you, M. Frankel.

Al right. So what | was thinking is to nake
this sonething where | get the parties' opposing positions
firmy placed in ny mnd that essentially we sort of break
this down into kind of argunment by argunent, one side then
t he ot her side.

And | guess actually then, before we go actually
any further, if | don't change anything that | said in
regards to particularly the Activision case, does that nean
that the '344, and '966, and '497 clains are essentially
[imted to testing?

MR. FRANKEL: Your Honor, testing devel opnent,
but it would be internal --

THE COURT: Ckay.

MR. FRANKEL: -- use by the defendant.

THE COURT: Al right. But they're limted to
use --

MR, FRANKEL: Correct.
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THE COURT: -- if you don't change anyt hing.

Ckay. Al right. So that's good.

So why don't we go on to the argunent about
whet her or not there is use for these three patents.

MR. ENZM NGER:  Your Honor, we have a snal |
slide deck for this issue. My | pass it to the court
reporter?

THE COURT: Ckay. Yes.

So | see you've broken the slide decks down
argunent by argunent.

MR ENZM NCER: W have.

THE COURT: That's a clever way to make ne think
it's not too thick.

MR. ENZM NGER:  Ckay. Well, we tried to get
themto be as precise as possible, but there are a | ot of
I ssues.

So the Court has focused on use by interna
testing and in the prior two cases we've had, including this
one, we've had five rounds of briefing on this particul ar
issue. This is the first time for Take-Two. VWat we wl|l
show you is that the testing for internal use evidence for
Take-Two i s even weaker than the other two and certainly
weaker than in Activision in which the Court found that
there was no evidence fromwhich to support a claimby

internal use of testing. You granted sunmary judgnent in
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