
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

ACCELERATION BAY LLC, 

Plaintiff, 

v. 

ACTIVISION BLIZZARD, INC., 

Defendant. 

)
)
)
)
)
)
)
)
)
)

C.A. No. 16-453 (RGA) 

ACCELERATION BAY LLC, 

Plaintiff, 

v. 

ELECTRONIC ARTS INC., 

Defendant. 

)
)
)
)
)
)
)
)
)
)

C.A. No. 16-454 (RGA) 

ACCELERATION BAY LLC, 

Plaintiff, 

v. 

TAKE-TWO INTERACTIVE SOFTWARE, 
INC., ROCKSTAR GAMES, INC., and 2K 
SPORTS, INC., 

Defendants. 

)
)
)
)
)
)
)
)
)
)
)

C.A. No. 16-455 (RGA) 

PLAINTIFF ACCELERATION BAY LLC’S  
OBJECTIONS TO SPECIAL MASTER ORDER NO. 13 

PUBLIC VERSION
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Aaron M. Frankel 
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Hercules Plaza 
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Attorneys for Plaintiff  
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Public version dated: December 21, 2017

Case 1:16-cv-00455-RGA   Document 348   Filed 12/21/17   Page 2 of 11 PageID #: 24108

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


i 

TABLE OF CONTENTS 

I. NATURE AND STAGE OF THE PROCEEDINGS ............................................................. 1

II. OBJECTIONS......................................................................................................................... 1

III. ARGUMENT .......................................................................................................................... 2

A. Confidential Communications Between Counsel for Acceleration Bay and its Litigation 
Funder are Non-Discoverable Work Product ..................................................................... 2 

B. The Common Interest Doctrine Extends Attorney-Client Privilege to Confidential 
Communications Between Counsel for Acceleration Bay and its Litigation Funder ......... 4 

C. The Diligence Emails Are Not Relevant ............................................................................ 6

IV. CONCLUSION ....................................................................................................................... 7

Case 1:16-cv-00455-RGA   Document 348   Filed 12/21/17   Page 3 of 11 PageID #: 24109

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


I. NATURE AND STAGE OF THE PROCEEDINGS 

Acceleration Bay respectfully objects, in part, to the Special Master’s November 22, 

2017 Order No. 13.  Ex. A, (D.I. 361, the “Order”)1.  The Order requires Acceleration Bay to 

“produce what it provided in writing to Hamilton Capital [Acceleration Bay’s litigation funder] 

or its counsel at the time of Hamilton Capital’s due diligence.”  Id. at 7.  Acceleration Bay 

already produced  

  However, Acceleration Bay objects to producing emails 

exchanged between its counsel and counsel for Hamilton Capital, on the grounds that such 

emails are work product, protected under the common interest doctrine and not relevant to the 

issues in the case.   

II. OBJECTIONS 

Acceleration Bay objects, in part, to the Order pursuant to Rule 53(f)(2) of the Federal 

Rules of Civil Procedure and the Court’s Order Appointing Special Master dated February 18, 

2016 (C.A. No. 15-228-RGA, D.I. 94 at ¶6)2.  The Court reviews the Special Master’s Order de 

novo. Fed. R. Civ. P. 53(f).  Acceleration Bay respectfully requests that the Court overrule the 

Order on the following three grounds: 

(1) the emails exchanged between outside counsel for Acceleration Bay and Hamilton 

Capital are non-discoverable, attorney work product;  

1 All docket citations are to C.A. No. 16-453-RGA, and are representative to filings in the related 
cases. 
2 In accordance with that Order, Acceleration Bay submits herewith an Appendix containing the 
transcript from the hearing before the Special Master (Ex. B) and the materials submitted by the 
parties in connection with the hearing. 
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2 

(2) because Acceleration Bay and Hamilton Capital share a common legal interest in the 

successful enforcement of the asserted patents against Defendants, the emails exchanged 

between their counsel are protected by attorney-client privilege; and 

(3) the emails are irrelevant to the issue of Acceleration Bay’s business operations.  

III. ARGUMENT  

A. Confidential Communications Between Counsel for Acceleration Bay and its 
Litigation Funder are Non-Discoverable Work Product 

 

 

 

 

Upon the Court’s 

request, Acceleration Bay will make the Diligence Emails available for in camera inspection to 

confirm that, to the extent they contain substantive content, they are attorney work product.3

As attorney work product, the Diligence Emails are not discoverable “absent a showing 

of substantial need, undue hardship, or inability to obtain their equivalent by other means.” 

WebXchange Inc. v. Dell Inc., 264 F.R.D. 123, 128 (2010) (denying motion to compel work-

product); Fed. R. Civ. P. 26(b)(3).  The Order does not identify any such need.  Nor did 

Defendants make any showing of a substantial need for the work product in the Diligence Emails 

in their briefing.  Indeed, they could not.   

 

and withholding them would not impose an undue hardship on 

3 As noted above, Acceleration Bay already produced to Defendants the attachments to the 
Diligence Emails, and does not object to the portions of the Order requiring production of those 
attachments. 

Case 1:16-cv-00455-RGA   Document 348   Filed 12/21/17   Page 5 of 11 PageID #: 24111

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


