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INTRODUCTION 

In their opening Brief (“Pl. Br.”), Plaintiffs demonstrated that their constructions of 

condition(s) and administration follow the terms’ plain and ordinary meaning, according to the 

context of the patents-in-suit, U.S. Patent Nos. 8,163,723 and 8,168,620. Plaintiffs established 

that “condition(s)” means “disease(s) or illness(es) resulting in or causing allergic reaction(s),” 

relying on the specification’s consistent description. The main purpose of the patents-in-suit and 

scope of the invention is to prevent or minimize “[a]llergic reactions.” And for “administration,” 

Plaintiffs established that the term should be accorded its plain and ordinary meaning, which is 

“application” or “to apply,” because nothing in the intrinsic record modifies the governing plain 

and ordinary meaning. 

Apotex has not refuted Plaintiffs’ positions. Instead, Apotex’s opening brief (“Ap. Br.”)  

is no more than attorney argument that ignores both the patents’ express teachings and the 

amendments the patentees made during the prosecution of these patents. Apotex’s construction 

of “condition(s)” includes many diseases that are unrelated to allergic reactions, such as “motion 

sickness, ulcerative stomatitis, bee stings, snake bites, rheumatoid arthritis, lupus,” and many 

more unrelated diseases. (Ap. Br. at 3-4.) These “other” diseases have nothing to do with the 

patents—or with its teachings pertaining to nasal administration. And Apotex’s construction of 

“administration” is equally flawed. It seeks to import into the claims limitations (separate and 

sequential use) that were expressly removed from the scope of the issued claims of the patents-

in-suit during prosecution.  

As mentioned in Plaintiffs’ opening Brief, Apotex’s motive is transparent: under the 

guise of “claim construction,” Apotex seeks to expand the overall scope of the claimed 

inventions to bolster their non-infringement and invalidity strategies. But the time for that is at 
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trial, not by advancing unsupported claim constructions for terms that are clear on their face and 

readily understood. 

ARGUMENT 

I. “[C]ondition(s)” means “disease(s) or illness(es) resulting in or causing allergic 
reaction(s)” 

Term Plaintiffs’ Construction Apotex’s Construction 

condition(s) disease(s) or illness(es) resulting 
in or causing allergic reaction(s)  

Plain and ordinary meaning. 

To the extent that the Court determines 
that this term requires construction, 
Apotex proposes the following 
construction: “disease(s) or illness(es).” 

A. Apotex’s Proposed Construction Disregards the Specification’s Description 
of the Invention  

Plaintiffs’ opening Brief established, and Apotex has not refuted, that the patents’ 

specification explicitly defines the invention consistent with Plaintiffs’ construction: “the present 

invention relates to pharmaceutical products and formulations useful for preventing or 

minimising [sic] allergic reactions.” (Pl. Br. at 9.) And this description is dispositive: “[w]hen a 

patent thus describes the features of the ‘present invention’ as a whole, this description limits the 

scope of the invention.” Verizon Servs. Corp. v. Vonage Holdings Corp., 503 F.3d 1295, 1308 

(Fed. Cir. 2007) (emphasis added). Plaintiffs’ opening Brief confirmed that this description, 

coupled with the contextual use of “condition(s)” in the claims, limits the scope of the invention 

to allergic reactions, and does not extend to other diseases or illnesses. (Pl. Br. at 9-11.) 

Apotex’s interpretation of “condition(s)” noticeably retreats from the specification’s 

teachings and, indeed, fails to even acknowledge the portions of the specification which recite 

this present invention. Remarkably, however, Apotex acknowledges “[t]he patentee … ‘is not 

entitled to a claim construction divorced from the context of the written description and 

Case 1:14-cv-01453-LPS   Document 61   Filed 12/23/15   Page 5 of 15 PageID #: 1807

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


