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13:04:07 1 THE COURT: Good afternoon,
130408 2 everyone. This is Jennifer Hall. We are here
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE 130411 3 on the phone today for a discovery
6100105 ELM 3DS INNOVATIONS LLC ) 130416 4 teleconference in EIm 3DS Innovations LLC v.
Fraineis, ; fﬂgh?gfi;g e 130422 5 Samsung Electronic Company Limited, Civil
. )
v ) 130425 6 Action 14-1430-LPS.
SAMSUNG ELECTRONICS )
cCo. LTD., et al., ) 13:04:31 7 May I have appearances, please,
Defendant. )
13:.0433 8 starting with plaintiff's Delaware counsel?
13:0436 9 MR. FARNAN: Good afternoon,
foggezc_{;%” Pecember 2, 2020 130437 10 Your Honor. Brian Farnan on behalf of the
1 £ R : . -
Teleconference 13:0440 11 plaintiff, and with me is Kat Hacker who will
13:.0443 12 argue this afternoon on behalf of EIm; Matthew
BEFORE: THE HONORABLE JENNIFER L. HALL
United States Magistrate Judge 130446 13 Ford, and Nosson Knobloch from Barlit Beck.
13.0451 14 THE COURT: Good afternoon to
APPEARANCES: 13:0452 15 all of you. May I have appearances for
FARNAN LLP 130456 16 defendant?
BY: BRIAN E. FARNAN, ESO. 13:.04:57 17 MR. POFF: Good afternoon, Your
- and -
13:.0458 18 Honor; it's Adam Poff from Young Conaway on
BARTLIT BECK LLP
BY: KATHERINE L.T. HACKER, ESQ. 130502 19 behalf of Samsung. And with me from Paul
15:04:09 MATTHEW R. FORD, ESQ.
NOSSON D. KNOBLOCH, ESQ. 130506 20 Hastings we have Allan Soobert, Liza Brann,
Counsel for the Plaintiff 130508 21 Phillip Citroen, Soyoung Jung. And with the
130510 22 Court's permission, Mr. Soobert and Ms. Brann
130512 23 will argue on behalf of Samsung.
13:05:14 24 THE COURT: Permission granted.
Jenmifer M. Guy, RER Jennifer M. Guy, RPR
(484) 467-4359
jenniferguyrpr@gmail.com (484) 467-4359
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1 APPEARANCES, CONTINUED:
130517 1 Good afternoon to all of you.
2 13:05:18 2 So I'll say for the record that
3 130521 3 we are proceeding via teleconference. I am at
YOUNG CONAWAY STARGATT & TAYLOR
BY: ADAM D.POFF, ESQ 130523 4 the courthouse socially distant from my
4 130526 5 courtroom deputy, Ms. Garfinkel. My clerk has
5 -and - 130529 6 dialed in remotely. The court reporter today
PAUL HASTINGS  LLP 130530 7 is Jennifer Guy; Ms. Guy is also dialed in
6 BY: ALLAN M. SOOBERT, ESQ. 130535 8 remotely.
15:04:09 ELIZABETH L. BRANN, ESQ.
7 PHILLIP W. CITROEN, ESQ 13:.05:36 9 I can tell you at the outset
. , .
SOYOUNG JUNG, ESQ. 130538 10 that we've carefully looked at the letters
8 13:0540 11 filed in support of the dispute. I have two
Counsel for the Defendant .
9 130546 12 letters from each side. We've also looked at
130550 13 the attachments and declarations that were
10 13.0554 14 referenced in the letters, and by our count,
13:04:07 o e - - oo -
130007 11 130558 15 there was a total of 1,426 pages of additional
12 130602 16  inform ation that was subm itted with the
:i 130604 17 three-page letters. If there's a particular
15 13:.0607 18 exhibit you want me to focus on, please give
16 13:0609 19 m e a second to bring it up, and then we can
:; 130612 20 walk through it on the phone today.
19 13:.06:17 21 I1 do have some time today to
20 13.0618 22 hear the disputes, and I understand there's a
21
22 130620 23 lengthy history leading to at least one of
23 13:.0623 24 these disputes, as well, so hopefully we can
24
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1zos2s 1 take our time and sort out exactly what 1osor 1 dielectric material. Essentially insulation
1os29 2 happened here. 1osos 2 Kkeeps the electrical current running only
130631 3 So let's start with the dispute 1osor 3 through the gray portions or the metal to form
1zosss 4 brought by EIm. Ms. Hacker, go ahead. 1zosto 4 Circuits.
130638 D MS. HACKER: Good afternoon, 130911 5 Samsung is right in its letter
1zos4r 6 Judge Hall. This is Kat Hacker from Bartlit 1zos1s 6 that the claims and the parties here use the
1os4s 1 Beck on behalf of EIm. 1os1z 7 terms circuit layers, die, integrated circuit,
130648 8 The terminology and what the 1zoo20 8 and integrated circuit layers interchangeably.
osso 9 Court referred to as the lengthy history of 1zoozs 9 Where the parties disagree is that EIm was
1oss1 10 this issue makes what actually is otherwise a 1002z 10 also under the impression until recently that
1oss4 11 very simple issue seem complex. At its heart, 1zoo20 11 we all understood that to refer to the inner
1oss7 12 what we're here about today can be decided 1ooa4 12 portion of the picture on Exhibit G, because
1zoroo 13 based on three undisputed facts. First, 1z0o3s 13 what we all agree on is in the context of
1zoros 14 Samsung agrees that the products we're talking 13003 14 these claims, the claims only require that
1ores 15 about fall within the scope of the claims of 10042 15 portion, the green layer, to be less than 50
o1 16 the asserted product; second, Samsung admits 130046 16 microns. In fact, the Court's claim
1zoras 17 it has not produced information about those 130048 17 construction uses the term semiconductor
1zor1s 18  products; third, fact discovery is still open 10052 18 substrate and semiconductor layer to mean the
1zor20 19 in this case. That's it. 1z00ss 19 same thing.
130722 20 The parties disagree about who 130055 20 Just last week after EIm
1or24 21 knew what about Samsung's interpretation of 1zoos7 21 submitted its letter brief, it actually
1or2s 22 these terms when. But where we are now is Elm 130050 22 deposed Ms. Hyung, the Samsung employee who
1oz 23 uncovered the fact that Samsung produced 1100¢ 23 submitted the declaration Samsung now relies
1zorss 24 discovery about products that fall within the 131008 24 0N in its response letter. We're happy to
Jennifer M. Guy, RPR Jennifer M. Guy, RPR
(484) 467-4359 (484) 467-4359
jenniferguyrpr@gmail.com jenniferguyrpr@gmail.com
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1orss 1 scope of ElIm's patents. Whatever the parties’ 11011 1 provide the Court with a highlighted version
1ore1 2 disagreement about the reason for that, ElIm 1o1s 2 Of that transcript after this hearing if it
1ores 3 has a right as the patentholder to seek 1013 3 would be helpful, as we just received it.
1or4s 4 information and eventually compensation for 11016 4 What happened in that deposition was very
o4z 5 products that infringe its patents. 1101s 5 interesting. Ms. Hyung herself said she did
130749 6 The details of this dispute come 1022 6 not know that the term die included not just
worss 1 from confusion about what terms refer to what w02z 7 the silicon substrate, but also these
1zorss 8 parts within a semiconductor. So Elm included 11031 8 additional blue, gray, and other layers, until
1oso2 9 @ very basic diagram as Exhibit G to its 1oes 9 she started working with the legal team on
1008 10 letter brief to help explain the issues. If 1z104e 10 this case. Her quote exactly was, "Question:
1os11 11 the Court has the sealed letter brief, 1 1104s 11 Prior to speaking with the researcher in late
1zos13 12 believe it's on page 62 of that PDF, that 1047 12 '18 or early 2019, you did not know that a die
1z0s20 13 diagram, what you see at the bottom in green 1ot 13 included a substrate and an active layer and
1zos24 14 is what everyone agrees is silicon substrate. 11057 14 polyamide layer, correct?
1zos2s 15 That is part of what the claims in this case 131058 15 "Answer: Right, I did not
130820 16 focus on and what the issue turns on. ot 16 know."
130832 17 The claims here require a 1302 17 By that point in time, Ms. Hyung
1zos33 18 substantially flexible substrate which the 11105 18  had been a Samsung employee for almost 20
1zos3s 19  Federal Circuit and this court construed to 11100 19 years. She had been a semiconductor engineer
1zos40 20  Mean a semiconductor substrate/semiconductor 11113 20 at Samsung for two years, yet even she did not
130840 21 layer that is thinned to 50 microns or less 1m1e 21 understand the term "die" to mean what Samsung
1zos40 22 and subsequently polished or smoothed such 131119 22 NOW says it means. If Samsung's own employee
1osss 23 that it is able to bend without breaking. The 12e 23 did not understand that, it's hard to
130850 24 bluish portions on top of that green layer are 1m2s 24 understand how Elm could have. But now
Jennifer M. Guy, RPR Jennifer M. Guy, RPR
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s 1 somehow Samsung says it was obvious that 1131 1 that may be deposited on the die."
s 2 Substrate was something different from a 131434 2 In response, Samsung included 21
3 3 Circuit layer or a die. That is not just i3s3 paragraphs of objection, but no objection to
11142 4 consistent with how this dispute held. 11e40 4 the term "die" or to this "for the avoidance
131145 D After the Federal Circuit's ez 5 Of doubt, thickness" explanation.
e 6 ruling, EIm asked Samsung to identify all the 131446 6 What we have now discovered is
a7 relevant products that had a "circuit layer of 1aee 7 Samsung had a problem here, and it's actually
1113 8 50 microns or less." That was the one and 11ess 8 known about this problem for close to two
amss 9 only time that Samsung responded by saying it 11ess 9 years. Another piece of information that was
izt 10 was confused by what EIm meant when it used 1157 10 revealed during Ms. Hyung's deposition last
11204 11 the term "circuit layer." So Elm immediately o0 11 week is that Samsung discovered as early as
zor 12 explained very clearly that it was "using the 11s0s 12 December 2018, two years ago, that it
10 13 term circuit layer as a broad term covering 1asor 13 supposedly does not keep information on just
11215 14 any semiconductor layer on which circuits are 1as10 14 the thickness of that green substrate layer.
1221 15 formed." Elm's explanation that this is a 1as1e 15 Instead, the thickness measurement it
131224 16 broad term that included any semiconductor 117 16 supposedly keeps in the regular course of
1227 17 layer on which circuits are formed clearly 1s1s 17 business contain other additional layers
1z31 18  indicates that bottom green semiconductor 122 18 included with that.
131235 19 substrate layer that you see in Exhibit G. 131523 19 Now, we have some concerns about
131238 20 In discovery that ElIm served 11524 20 whether Samsung's search for this information
11240 21 after that, EIm very clearly defined "die" to sz 21 constitutes a reasonable investigation, but we
124e 22 mean the same thing. It's defined by "any 11s31 22 can put that aside for today and just assume
248 23 die" -- or it referred to die in incident 1153 23 that what Samsung says it keeps in the regular
11252 24 discovery requests as "any die with a 13130 24 course of business is true. It's
Jennifer M. Guy, RPR Jennifer M. Guy, RPR
(484) 467-4359 (484) 467-4359
jenniferguyrpr@gmail.com jenniferguyrpr@gmail.com
10 12
zss 1 thickness of 50 microns or less" and went on 41 1 understandable if Samsung did not have perfect
s12ss 2 to state, "This thickness measurement refers 11s44 2 information, that's not unusual in cases like
11z0 3 only to the semiconductor die itself and not 1ises 3 this. And there are many solutions to that
11s0s 4 to the dielectric metal or other material that 11s4s 4 problem that the parties could have worked
o 5 may be deposited on the die." Once again, msso 5 through together. But instead of coming to
1a1s 6 Elm's explanation very clearly eliminated the 1sss 6 Elm to discuss the issue, Samsung just sat
1az1s 7 blue and green material on top of that green 1sse 7 Silent about what it discovered for the next
ez 8 substrate and only focused on what Samsung now |a1se 8 18 months. As the Federal Circuit issued its
32 9 refers to as a semiconductor substrate. mweoe 9 ruling, as ElIm sent emails explaining what it
131320 10 THE COURT: Ms. Hacker, that 11606 10 meant by circuit layer, as Elm issued
11331 11 last statement, where is that in the record? 1aet0 11 discovery specifically targeted to the
s 12 I missed that. etz 12 thickness of that semiconductor substrate
131338 13 MS. HACKER: I can find that for 1e1e 13 without any dielectric or metal or anything
a3 14 you right now. It's Exhibit F, it's EIm's 10 14 else on top of it, Samsung said nothing about
ase 15 fifth set of interrogatories, and on page 2 of ez 15 the fact that it believed that it did not have
ase 16 that. So if you're in the PDF of EIm's 11e2s 16 this information. Instead, Samsung just
1e0s 17 letter, on what is page 55 of the PDF, page 2 11e27 17 produced different information to Elm without
o7 18 Of the fifth set of interrogatories, the ez 18  explaining the difference. Samsung eliminated
1ae10 19 instruction number 6 says, "The term 'relevant 1e3s 19 nearly two-thirds of its potentially
1ie3 20 die' means any die with a thickness of 50 1ier 20 infringing products from any of its discovery.
itz 21 microns or less. For the avoidance of doubt, 131641 21 That timeline makes it
1121 22 this thickness measurement relates only to the 11e4e 22 particularly troubling that Samsung now relies
ia2s 23 semiconductor die itself and not to the 11ea7 23 0N Ms. Hyung's declaration from May of this
1a2s 24 dielectric, metal, and any other materials 11eso 24 year to claim that somehow Elm was the party
Jennifer M. Guy, RPR Jennifer M. Guy, RPR
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niess 1 who delayed here. Samsung found out it did 11915 1 concern about the timing here, given that fact
11es7 2 Not have information on substrate thickness in 11918 2 discovery is currently set to close on January
a0 3 December of 2018. Keep in mind that was 11920 3 15th. But that date is not realistic, no
naze 4 before the Federal Circuit issued its 1923 4 matter what the outcome is here today. Elm
1waror - 5 position, before EIm ever sent the email 11926 5 has served a dozen deposition notices that
naz0 6 Samsung now argues was EIm narrowing the scope |1920 6 Samsung has yet to schedule. The parties are
a4 1 Of this case beyond the Federal Circuit and 11931 7 still negotiating product agreements. Samsung
naree 8 this court's claim construction ruling. 11934 8 has told us that it will need at least two
1z 9 Despite knowing since December 1197 9 weeks after the parties' finalize that
11721 10 of 2018 that it did not have the information 131930 10 agreement to finish discovery related to those
nar2e 11 Elm was asking for, the first thing Samsung n1042 11 products. And there's still no trial date set
127 12 can point to showing that it revealed its 11ees 12 in this case, at the insistence of Samsung and
narar 13 problem to EIm was months later in May of 11048 13 the defendants.
naras 14 2020, only after EIm had filed a motion to 131040 14 So as frustrated as Elm is with
170 15 compel. When Elm saw that declaration from 11es1 15 the continued delays and the continued
nar42 16 Ms. Hyung, it took it as a red flag that n1oss 16 difficulty it has had in just getting a list
17zes 17 Samsung was now saying something different 1ess 17 of the products that are within the scope of
nar4s 18 than what ElIm understood the parties to be 12000 18  Elm's claims here, the already unrealistic
narso 19 referring to over the life of this case. 12005 19 fact discovery deadline in January should not
131752 20 So Elm sent a product to the lab 132008 20 prevent EIm from getting this discovery.
narse 21 for measurement to see for itself exactly what 132010 21 Finally, Samsung tries to make
1izss 22 Was going on here. That was at the end of May 132013 22 it seem like it's impossible to give Elm the
11s0r 23 and in June, at the height of the COVID 12016 23 information it's seeking here. To be clear,
g7 24 pandemic, and things took longer than EIm 12018 24 Elm is not asking for Samsung to produce

Jennifer M. Guy, RPR Jennifer M. Guy, RPR
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nagor 1 would have preferred with lab closures 12021 1 information it does not have. We understand
11eoe 2 happening across the country. But once Elm 1202¢ 2 that we can't force any party in litigation to
11s11 3 got those measurements back, it immediately 12026 3 abide by that obligation. Elm just wants
n1ea 4 questioned Samsung about what was going on 12020 4 information on products that have a similar
11s1e 5 here. 12032 5 substrate that has a thickness of 50 microns
131816 6 That was the first time in this 1203 6 orless. If Samsung truly does not have or
120 1 case that Samsung admitted it actually only 1203 7 keep information on substrate thickness of
n1s2s 8  produced information on products where the 2042 8 just the green layer, then EIm would ask that
11s26 9 entire die, including the green, blue, gray, 12045 9 Samsung produce discovery for products with a
11830 10 and even more material were altogether less 1a204s 10 die with all the layers together of 65 microns
n1sae 11 than 50 microns as opposed to all products n20ss 11 and less. From there, the parties can
n1sas 12 where just the green material was less than 50 2050 12 finalize a representative product agreement,
131840 13 microns. 12101 13 and Elm can take on the burden of measuring
131844 14 That might seem like a minor 2103 14 the substrate thickness of those products to
n1s4s 15 difference, so to give the Court the scope 210 15 be determine if the substrate is indeed 50
n1s4s 16 here, based on the incomplete information we 12110 16 microns or less. But Samsung should not be
1est 17 have right now, Elm's best estimate is that 12112 17 able to leverage the information asymmetry it
n1ess 18 these products that Samsung has not produced 2115 18 naturally has as a defendant to exclude more
naes7 19 information about could account for billions 218 19 that than two-thirds of the potentially
131900 20 Of dollars of sales. Billions with a B, not 12119 20 infringing products from this case.
11e0e 21 millions. That in itself should be enough to 132122 21 THE COURT: Okay. I have a few
11008 22  indicate whether it was EIm that agreed to 225 22 questions. So the way I looked at the record,
1100 23 forego discovery on these products. 12120 23 at least at some point in time, the parties
131912 24 Now, Samsung expresses a lot of 12132 24 were exchanging lists of stacked products that
Jennifer M. Guy, RPR Jennifer M. Guy, RPR
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