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THE COURT: Please, take your seats. Over the
course of the evening -- | understand you have sone issues
you want to discuss with me -- please e-mail M. Buckson, so
he can e-mail me, and I will be in the office, in chanbers
intime to be out here at 8:30, because | think it was only
when we cane out to chat that we were infornmed you had sone
issues. That cuts into our time, which I amgoing to take
away from you

What are the issues?

THE COURT: M. Figg.

MR. FIGG Good norning, Your Honor

There is an issue regarding plaintiffs’

i nfringenent expert, Dr. Wnn, who is scheduled to testify
t oday.

We have had correspondence back and forth over
the last couple of days with the plaintiffs on this.

The issue is this, Dr. Wnn, as | say, is one of
the primary plaintiffs' w tnesses on the infringenent issue.
But the plaintiffs also included in his expert testinony
i nformati on about obvi ousness, nanely, his view on the
secondary factors.

THE COURT: Counsel, if there are seats in the
well, that's where | prefer you sit. That's an
accommodation to you. Really, you are not ny jury. So go

back to the well, please. | know those seats are nore
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confortable, | get that.

MR. FIGG Your Honor, we asked themif they
i ntended to have Dr. Wnn tal k about obvi ousness during the
infringenment case or if they intended to recall him

They said they wanted to tal k about obvi ousness
during their infringenent case and they reserve the right to
recall him W don't think that's appropriate. The Court's
schedule in the pretrial order that everybody has agreed to
is very clear. They put on their infringenent case, and we
respond to their infringenent case. W put on our
obvi ousness case, they respond to our obvi ousness case.

They put on their secondary factors case.

THE COURT: W tal ked about this. Right?

MR. FIGG Yes. Qur point -- we are respectfu
of Dr. Wnn's schedule. | understand that he wants to get
done and | eave today. That is fine. But they should nmake
the choice. Either they elicit the anticipatory obvi ousness
testinony today and live with it or they put their
obvi ousness case on when they are supposed to in the
schedule. | don't think they should have it both ways.

THE COURT: Ckay.

M. Wire.

MR. WARE: Your Honor, | think that's a fair
point. Wat | have said is, first of all, the testinony

from Dr. Wnn with respect to secondary considerations wll
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